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PREFACE 


TO  THE 


ELEVENTH    AND    LAST    VOLUME. 


The  series  of  Reports  now  concluded  contains  a  selection  of  the 
cases  arising  in  one  of  the  courts  of  Chancery  during  the 
twelve  years  from  Michaelmas  Term,  1841,  to  Trinity  Term,  1853. 

The  Reporter  is  unwilling  to  close  his  labours  without  at  least 
attempting  to  present  a  brief  notice  of  some  of  the  chief  events 
aflfecting  the  constitution,  method  of  procedure,  and  judicial 
business  of  the  court,  during  the  period  over  which  they  extend. 
The  twelve  years  which  these  Reports  embrace  have  not  been 
unfruitful  in  the  materials  for  such  a  history.  The  activity  and 
magnitude  of  commercial  undertakings  have  imparted  to  the 
subjects  of  litigation  some  features  of  great  prominence,  although 
not  wholly  peculiar  to  the  time ;  and  within  the  same  period  the 
constitution  of  the  court,  and  its  mode  of  administering  justice, 
have  undergone  greater  changes  than  had  before  occurred,  since 
the  time  that  the  writ  of  subpoena  was,  as  it  is  said,  invented  by 
John  de  Waltham,  in  the  reign  of  Richard  the  Second. 

In  the  care  of  the  court  to  guard  against  the  possibility  of  a 
surprise  on  parties  brought  within  its  jurisdiction,  to  enable 
every  one  interested  to  be  heard  on  his  own  part,  and  to  afford 
opportunity  for  inquiry  into  every  matter  bearing  on  the  ultimate 
result  of  the  cause,  its  procedure  had  become  so  elaborate,  that 
— if  it  were  permitted  to  set  aside  the  considerations  of  time  and 
cost, — perhaps  no  system  could  have  been  more  perfectly  fitted  to 
secure  deliberate  and  complete  justice  to  suitors.  Her  Majesty's 
Commissioners  for  inquiring  into  the  process,  practice,  and  system 
of  pleading  in  the  court  of  Chancery,  in  their  First  Report 
observe— with  what  would  almost  have  been  thought  irony  if  it 
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had  been  found  elsewhere, — that  "  the  loss  occasioned  by  costs 
seems  not  to  have  been  adequately  appreciated  in  the  system 
adopted  by  courts  of  equity."  In  a  judicature  dealing  with 
the  claims  of  property,  time  and  pecuniary  expense  are  elements 
too  important  to  be  disregarded;  and  the  spirit  of  recent 
l^i8lation(a)  has  been  rather  to  reverse  the  cautious  policy  of 
earlier  times,  and  to  prefer  the  possible  sacrifice  of  justice  in 
some  cases,  to  that  of  time  and  money  in  all.  Nor  can  this  be 
fairly  stated  as  a  reproach  to  the  modem  system.  The  exigencies 
of  mankind  impose  limits  to  the  degree  in  which  its  institutions 
are  permitted  to  advance  towards  a  perfection  which,  after  all, 
they  might  never  reach. 

The  first  alterations  in  the  practice  of  the  court,  during  the 
period  referred  to,  were  made  by  the  orders  of  Lord  Cottenham, 
of  August,  1841,  which  took  effect  the  last  day  of  the  following 
term.  They  afforded  facilities  for  commencing,  prosecuting,  and 
obtaining  the  fruits  of  a  suit,  by  enabling  the  Plaintiff  to  enter 
an  appearance  for  his  adversary,  and  to  serve  certain  classes  of 
Defendants  with  a  copy  of  his  bill,  without  further  process;  by 
shortening  answers  in  many  cases;  putting  the  case  in  issue  by 
a  traversing  note,  and  readily  enforcing  a  decree.  Some  of  the 
orders  were  also  intended  to  diminish  the  number  of  parties  to  a 
suit,  and  to  determine,  in  an  early  stage  of  the  cause,  what  parties 
were  necessary. 

These  orders  were  soon  afterwards  followed  by  a  measure  abo- 
lishing several  ancient  offices, — ^the  six  clerks,  sworn  clerks,  and 
waiting  clerks,  whose  privileges  were  thought  to  interfere  with 
the  reformation  in  practice  which  it  was  desired  to  introduce, 
and  creating  in  their  stead  the  offices  of  clerk  of  the  inrolments, 
clerks  of  the  records  and  writs,  and  taxing  masters  (6).  The 
general  rules  theretofore  in  force  governing  the  practice  of  the 
court,  with  several  important  amendments,  were  reduced  into 

(a)  Stat  9  &  10  Vict  c.  96,  and         (6)  Stat  6  &  6  Vict.  c.  103  ;  Ge- 
Bubsequent  statutes,  relating  to  tbe      neral  Orders,  26th  Oct,  1842. 
Goai*ts  of  law  and  equity. 
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a  code  by  the  orders  of  Lord  Lyndhurst,  of  the  8th  of  May,  1845. 
Lord  Truro,  in  recurring,  at  a  subsequent  time,  to  the  progress  of 
the  successive  improvements  preceding  the  commissions  of  1850 
and  1851,  describes  them  as  being  made  with  the  aid  of  the 
equity  judges,  and  more  especially  with  that  of  Lord  Langdale 
and  Vice-Chancellor  Wigram(a). 

In  J  847,  during  the  second  chancellorship  of  Lord  Cottenham, 
an  act  was  introduced  enabling  trustees  (&),  (afterwards  extended 

■ 

to  the  majority  of  their  number  (c),)  to  relieve  themselves  of 
future  responsibility,  and  from  the  administration,  of  trust  funds, 
and  to  pay  them  into  court ;  and  empowering  the  court  (as  in  cases 
arising  under  acts  for  the  deposit  with  the  accountant-general  of 
purchase  monies  of  land  taken  for  public  works,)  to  deal  with  the 
funds  so  placed  in  its  custody,  by  petition,  without  biU. 

The  next,  and  theretofore  "  the  greatest  change  in  chancery 
procedure,  is  that  introduced  by  the  general  orders  of  Lord  Cot- 
tenham, of  April,  1 850.  By  those,  in  a  great  number  of  specified 
cases^  without  any  formal  pleadings  at  all,  by  the  filing  of  what  is 
called  a  claim,  heard  summarily  on  affidavits,  and,  if  necessary, 
on  counter-affidavits,  the  court  is  enabled  at  once  to  pronounce 
a  decree  between  the  parties.  Besides  the  specified  cases,  the 
court  is  authorised,  in  every  case  in  which  it  thinks  fit,  to 
permit  a  claim  to  be  filed  *\d).  The  orders  came  into  operation  on 
the  22nd  of  May,  1850,  between  which  time  and  the  12th  of 
January,  1852,  1,969  claims  had  been  filed  in  almost  every 
variety  of  case;  and  upon  these  the  chancery  commissioners,  in 
their  Report  of  the  27th  of  January,  1852,  say  863  decrees  or 
orders,  had  been  drawn  up,  and  245  stood  in  the  list  for  hearing. 

In  the  session  of  parliament  which  was  contemporary  with 
these  important  alterations  in  the  form  of  suits  in  equity,  Sir 
George  Turner,  then  a  member  of  the  house  of  commons  for  the 
city  of  Coventry,  brought  in  a  bill,  which,  in  July,  1850,  passed 

(a)  Lords'  Debates,   3l8t    July,         (c)  Stat  12  &  13  Viet  c  74. 
1861.  (d)    Chancery  Commission^  First 

(6)  Stat.  10  &  11  Vict  c.  96.  Report,  p.  13. 
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into  a  law,  "  to  diminish  the  delay  and  expense  of  proceedings 
in  chancery  "(a).  By  this  Act,  parties  concurring  in  the  facts 
of  their  cases  were  enabled  to  state  such  cases,  and  obtain  the 
opinion  and  declaration  of  the  court  upon  them;  personal  repre- 
sentatives could  procure  a  summary  order  for  taking  accounts  of 
the  estates  which  it  was  their  duty  to  administer;  creditors 
might  assert  or  dispute  conflicting  claims,  without  the  formality  of 
exceptions;  and  to  the  court,  and  not  to  the  master,  was  assigned 
the  duty  of  determining  the  superfluity  or  defects  of  pleadings. 
To  accomplish  so  considerable  an  administrative  improvement  is 
not  often  the  lot  of  a  member  of  parliament,  however  eminently 
qualified  for  the  task,  who  is  neither  in  office,  nor  the  organ  of 
any  party. 

On  the  11th  of  December,  1850,  and  on  the  31st  of  January, 
1851,  Her  Majesty's  commissions  were  directed  to  several 
learned  persons,  to  inquire  of  the  amendments  which  might  be 
made  in  the  administration  of  justice  in  the  court  of  chancery ; 
and  these  were  followed  by  a  commission  of  the  4th  of  July, 
1851,  associating  in  the  inquiry  two  eminent  laymen,  in  "  whose 
qualifications  as  men  of  business  "  confidence  was  reposed. 

The  labours  of  the  commissioners  had  scarcely  commenced, 
when  a  change  of  great  magnitude  in  the  ancient  constitution  of 
the  court  of  chancery  was  accomplished  by  the  erection  of  an 
appellate  court,  composed  of  Judges  acting  either  conjointly  or 
co-ordinately  with  the  Chancellor.  This  fundamental  alteration 
in  the  structure  of  the  court  received  the  sanction  of  parliament 
in  August^  1851,  by  the  statute  14  &  15  Vict.  c.  83,  whereby  Her 
Majesty  was  empowered  to  appoint  two  Lords  Justices  of  the 
Court  of  Appeal,  to  take  judicial  rank  next  after  the  Chief  Baron, 
and  endued  with  all  the  powers,  authorities,  and  duties,  as  well 
ministerial  as  judicial,  incident  to  the  jurisdiction  of  the  High 
Court  of  Chancery.  The  statute  enabled  either  of  the  Judges  so 
constituted,  at  the  direction  of  the  Chancellor,  to  sit  in  the  place 
of  the  Master  of  the  Rolls,  or  of  a  Vice-Chancellor,  but  gave  no 

(a)  Stet.  13  &  14  Vict,  a  35. 
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reciprocal  power  to  the  Master  of  the  Bolls  or  a  Vice-Chancellor 
to  sit  in  the  place  of  a  Judge  of  Appeal 

The  necessity  of  relieving  the  Lord  Chancellor  of  a  portion 
of  the  duties  of  his  office  had  been  discussed  for  half  a  century. 
The  report  of  Lord  Eldon's  commission,  in  1826,  described  the 
labours  of  the  chancellor  as  so  manifold,  that  they  occasioned 
"great  delay  in  the  business  of  the  chancery  suitor."  Upon 
the  question  of  the  class  of  duties  from  which  the  office  should 
be  relieved,  there  had  been  much  difference  of  opinion.  The 
bill  for  creating  the  appellate  court  was  framed  by  Lord  John 
Russell,  after  a  careful  inquiry  and  examination  of  the  con- 
flicting opinions  of  those  who  were  most  conversant  with  the 
state  of  judicial  business,  and  the  conditions  which  the  con- 
venience and  interests  of  suitors  required ;  and  the  impartiality 
and  candour  with  which  the  subject  was  treated,  were  acknow- 
ledged and  appreciated  by  all  parties  (a).  Still,  if  the  constitu- 
tional historian  should  endeavour  to  trace  the  causes  which,  in 
1851,  suddenly  awakened  parliament  to  the  immediate  necessity 
of  thus  largely  augmenting  the  judicial  strength  of  the  court 
of  chancery,  he  would  scarcely  find  them  in  any  peculiarity 
affecting  the  court  itself  at  that  time.  The  main  reasons  as- 
signed for  the  measure  in  the  debates  to  which  it  gave  rise 
were  chiefly  extraneous ; — ^that  the  chancellor  would  thereby  be 
enabled  to  devote  more  of  his  time  to  the  hearing  of  appeals  in 
the  house  of  lords, — ^that  he  might  better  attend  to  the  func- 
tions which  devolve  upon  him  as  the  chief  minister  of  state  for 
the  affairs  of  justice;  and  that  the  constitution  of  the  judicial 
committee  of  the  Privy  Council  needed  improvement  There 
is  no  doubt  that  at  several  times  during  the  present  century, 
the  number  of  appeals  before  the  chancellor  had  greatly  accu- 
midated;  and  that  again,  on  the  advent  of  some  judge  of  ex- 
traordinary energy,  or  capacity  for  labour,  the  arrears  of 
business  had  been  disposed  of:  and  although  this  was  a  con- 
dition in  which  the  administration  of  justice  ought  not  to  have 

(a)  Commons'  Debates,  13th  June,  1851. 
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been  left,  yet  it  does  not  appear  to  have  been  doubted  by 
parliament  that  the  system  was  adequate  to  the  necessities  of 
the  public;  and  the  creation  of  the  appellate  court,  except  in 
its  relation  to  objects  foreign  to  the  court  of  chancery,  was 
not  explained  as  obviating  any  permanent  defect,  but  only  os 
designed  "to  prevent  a  recurrence  of  the  inconvenience  which 
was  felt  to  arise  in  the  preceding  year  from  the  absence  of 
several  learned  judges  in  the  courts  of  equity,  in  consequence 
of  illness"(ot)'  Perhaps  this,  and  most  other  successful  public 
measures  of  the  more  useful  and  less  dazzling  character,  are 
owing  to  a  happy  concurrence  of  circumstances, — a  government 
willing  to  direct  its  attention  to  subjects  that  require  great  care 
and  labour,  and  that,  so  far  from  promising  to  their  authors  any 
increase  of  popularity,  may,  on  the  contrary,  even  expose  them 
to  vulgar  reproach;  and  which  is  at  the  same  time  powerful 
enough  to  obtain  the  assent  of  the  legislature  to  such  social 
ameliorations  (6). 

The  report  of  the  chancery  commissioners  was  signed  on  the 
27th  of  January,  1852,  and  soon  afterwards  laid  before  parliar 
ment  It  recommended  that,  inasmuch  as  the  statute  creating 
additional  judges  had  enabled  the  Lord  Chancellor  to  request 
the  assistance  of  a  judge  of  one  of  the  courts  of  common 
law(c),  the  practice  of  sending  cases  from  chancery  for  the 
opinion  of  courts  of  law  should  be  discontinued, — that  a  portion 
of  the  judicial  time  of  the  Master  of  the  Bolls  and  the  Vice- 
Chancellors  should  be  employed  in  business  in  chambers, — the 
transfer  to  the  courts  so  far  as  practicable,  of  the  judicial  duties 
of  the  masters, — the  reference  of  special  matters  to  conveyancing 
cotmsel,  accountants,  engineers,  actuaries,  and  other  professional 
persons,  as  occasion  might  require ;  and  the  appointment  of  officers 
having  the  qualifications  of  masters'  clerks,  to  perform  the  other 

(a)  Lords'  Debates,    13th    July,  found  in  the  first  nine  volumes,  in 

1851.  the  page  immediately  preceding  the 

(6)  Memoranda  stating  the  judi-  index  in  every  volume, 

cial  appointments  during  the  time  (c)  14  &  15  Vict,  c  83,  s.  8. 
occupied  by  these  Beports  will  be 
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duties  of  the  Masters.  The  Beport  also  recommended  extensive 
alterations  in  the  forms  of  pleading  and  procedure,  the  rules  as 
to  parties,  the  process  of  taking  evidence,  and  the  nature  and 
measure  of  ultimate  relief. 

No  time  was  lost  in  reaping  the  fruits  of  this  inquiry.  The 
royal  speech,  on  opening  parliament  on  the  3rd  of  February, 
intimated  that  Her  Majesty  had  directed  bills  to  be  prepared 
founded  on  the  reports  of  the  law  and  equity  commissioners. 
Lord  Truro  seems,  indeed,  at  first,  to  have  felt  some  hesitation  at 
the  extent  of  the  changes  which  were  proposed,  adverting  to 
ihem  as  "  reversing  the  whole  system  of  proceedings  in  chan- 
cery,'' and  expressing  doubts  "how  far  the  plan  of  the  com- 
missioners, as  regarded  the  abolition  of  masters,  coidd  be  carried 
out  (a) ;  but  notwithstanding  these  doubts,  a  sketch  of  the  heads 
of  a  bill  relating  to  the  o£Sce  of  master  had  been  prepared 
before  his  lordship  resigned  the  great  seal  on  the  27th  of  Feb- 
ruary, 1852.  Before  that  time  also  a  Bill  for  the  relief  of  suitors 
in  the  court  of  chancery,  which  related  to  matters  not  touched 
upon  by  the  report^  was  brought  into  the  lower  house.  The 
object  of  this  measure  was  to  charge  the  salaries  of  the  Lord 
Chancellor,  Lords  Justices,  and  the  Vice-chancellors  on  the  con- 
solidated fund, — ^to  regulate  the  office  of  the  accoimtant-general, 
and  the  fees  of  that  and  other  offices,  as  well  as  the  manner 
of  their  perception,  and  to  carry  all  such  fees  to  the  suitors'  fee 
fund  account     This  became  law  at  the  end  of  the  session  (6). 

On  the  resignation  of  Lord  Truro,  the  great  seal  was  com- 
mitted to  Lord  St  Leonards,  and  a  fortnight  had  not  elapsed 
before  steps  were  taken  for  effecting  the  chief  improvements 
which  had  been  recommended:  nor,  remembering  on  whom  it 
had  £Edlen  to  promote  the  measure,  can  this  rapidity  of  action  be 
deemed  precipitate  or  hasty.  None  who  ever  filled  the  office  of 
chancellor  had  less  reason  to  hesitate  in  the  work  of  reforma- 
tion, for  none  probably  could  foresee  more  clearly  the  conse- 
quences of  every  proposal  that  was  made.     Lord  St  Leonards 

(a)  Lords'  Debates,  12th  Feb.,  1852.        (6)  Stat  15  &  16  Vict  c.  87. 
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not  only  entered  fully  into  the  spirit  which  had  animated  the 
commission  whose  labours  he  adopted,  but  attempted  to  carry 
the  improvements  farther;  and  though  opposed  in  some 
points  by  members  of  the  legislature  to  whom  it  will  be  no 
disparagement  to  say  that  their  knowledge  of  the  subject  was 
less  profound  than  his  own,  it  is  believed  that  subsequent 
experience  has  tended  to  prove  the  wisdom  of  all  the  amend- 
ments which  he  endeavoured  to  accomplish. 

On  the  19th  of  April,  1852,  a  bill  to  abolish  the  office  of 
master  in  ordinary,  and  make  provision  for  the  more  speedy 
and  efficient  despatch  of  business  in  the  court  of  chancery,  was 
laid  on  the  table  of  the  house  of  lords.  In  framing  the 
machinery  which  it  was  proposed  to  substitute  for  the  masters, 
it  was  not  forgotten  that  there  are  moral  as  well  as  material 
influences  aflFecting  the  institutions  of  men, — and  that  although 
antiquated  and  dilatery  forms  might  be  swept  away,  old  tradi- 
tions and  inveterate  habits  were  also  to  be  overcome.  Lord 
St  Leonards  entertained  no  unfounded  fear,  that  if  he  contented 
himself  with  removing  the  masters  and  installing  the  judges' 
clerks  in  their  room,  he  might  do  little  else  than  set  up  a  new 
and  less  perfect  tribunal  in  the  place  of  that  which  was  abo- 
lished. He  remarked,  that  "he  could  not  well  approve  of  a 
proposition  contained  in  the  sketeh  that  had  been  furnished  to 
him,  by  which  it  was  suggested  that  the  judges'  clerks  should 
have  the  same  powers  as  masters  in  ordinary."  The  objections 
to  the  masters'  jurisdiction,  he  said,  "  would  be  found  to  attach 
themselves  in  a  still  greater  degree  to  those  persons,  who, 
although  of  a  lower  grade,  might  aflfect  to  be  masters.  They 
would  be  likely  to  assume  the  same  power,  and  feel  an  in- 
dependence, which  was  inconsistent  with  what  he  understood  to 
be  the  object  of  the  new  regulation  "(a).  His  lordship  observed, 
that  he  objected  to  surround  the  judges'  clerks  with  the  atmo- 

(a)  Lords'  Debates,  12th  March,      Cranworth  fully  concurred.    Lords* 
1852.     In  this  opinion,  as  to  the      Debates,  19th  April,  1852. 
mode  of  effecting  the  abolition,  Lord 
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sphere  of  Souihamptx)n  Buildings  (a) ;  and  that  every  judge  should 
have  a  sufficient  room  provided,  in  which  the  duties  of  the 
chief  clerks  should  be  performed  under  his  own  eye,  and  the 
business  be  conducted  by  personal  communication.  The  working 
of  the  system  has  shewn  the  importance  of  the  precaution,  as 
well  as  justified  its  prudence.  The  careful  preservation  of  the 
distinction  between  the  former  functions  of  the  masters  and  the 
purely  ministerial  duties  of  the  chief  clerks, — constantly  keeping 
in  view  that  the  latter  is  intended  to  be  the  officer  of  the  judge 
rather  than  the  officer  of  the  court,  has  always  been  felt  by  the 
bar  to  be  a  necessary  safeguard  of  the  new  system.  By  the  bill 
which  passed  on  the  30th  of  June,  1852(6),  provision  was  made 
for  the  disposal  of  the  offices  in  Southampton  Buildings,  and 
for  providing  chambers  for  the  vice-chancellors,  until  they  shall 
have  courts  with  proper  rooms  attached  to  them. 

Early  in  May  of  the  same  year  a  bill  to  amend  the  practice 
and  course  of  proceeding  in  the  court  was  introduced.  By  the 
enactment  thus  proposed,  the  recommendations  of  the  chancery 
commission  were  adopted,  with  one  material  exception.  The 
commissioners,  it  has  been  seen,  had  proposed  that  cases  shoidd 
not  in  future  be  sent  from  chancery  for  the  opinion  of  a  court  of 
law.  Upon  this  proposal,  and  upon  the  course  taken  by  Lord  St 
Leonards  with  regard  to  it,  a  few  words  may  not  be  out  of  place. 

There  is  not,  perhaps,  a  greater  reproach  to  any  system  of 
law,  than  that  which  is  involved  in  the  statement  that  a  suitor, 
after  having  availed  himself  of  the  science  of  its  professors,  and 
having  undergone  the  inevitable  delay,  expense,  and  anxiety  of 
bringing  his  case  before  the  court,  may  still  be  told  that  he  has 
mistaken  his  remedy :  that  true  it  is,  he  may  be  entitled  to 
judicial  relief,  but  that  he  has  sought  it  at  the  wrong  tribunal; 
and  although  the  direction  which  should  have  pointed  out  his 

(n)  If  this  be  hereafter  read  by  Buildings,  had  been  Ihe  Liboratories 

any  to  whom  this  allusion  is  ob-  of  several  generations  of  masters  in 

scare,  he  may  be  told  that  the  offices  ordinary, 
entered  at    No.  25,  Soathampton  {b)  15  &  16  Vict.  c.  80. 
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coiurse  at  the  beginning  was  so  dimly  written,  that  even  the 
experienced  artists  whom  he  had  consulted  could  not  read  it, — 
he  cannot  be  excused  from  the  necessity  of  losing  his  suit,  of 
paying  his  adversary's  costs  as  well  as  his  own,  and  of  being 
compelled  to  abandon  his  claim,  or  recommence  his  process  anew. 
Unhappily  this  reproach  has  for  ages  attached,  and  still  attaches, 
to  our  national  jurisprudence.  The  question  whether  the  suitor 
had  been  mistaken  or  misled  in  the  choice  of  his  court  has 
been  a  frequent  subject  of  discussion  in  these  Reports  (a),  not 
to  advert  to  doubts  and  arguments  arising  out  of  the  existence 
of  numerous .  courts  of  exceptional  jurisdiction  (6).  If,  in  addi- 
tion to  the  expense  of  seeking  relief,  and  the  delay,  it  were 
to  appear  that,  whilst  the  suitor  was  pursuing  justice  in  the 
court  into  which  he  had  been  led,  the  period  allowed  by  law  for 
the  prosecution  of  his  rights  had  elapsed,  and  that  thenceforth 
he  was  utterly  without  remedy,  the  commentator  on  such  a 
system  would  assuredly  be  inclined  to  doubt  whether  its  courts 
were  not  in  truth  kept  up  for  other  purposes  than  for  the  good 
of  the  people.  Revolting  as  such  an  instance  of  the  pretence, 
yet  mockery,  of  justice  must  appear,  when  it  is  considered  apart 
from  any  conventionalities  of  view  with  which  it  may  be  invest- 
ed by  especial  prepossessions, — it  was  exemplified  amongst  us 
in  every  feature,  in  the  case  of  Knight  v.  The  Marquia  of  Wch. 

(a)  Pearce  v.  Oreswick^  voL  2,  p.  Gibson  v.  TngOy  vol.  6,  p.  112 ;  Cos- 
286 ;  Oreen  v.  Pledger,  vol.  3,  p.  165 :  teUi  v.  Cooky  voL  7,  p.  89 ;  IPCalmorU 
Cases  where  the  equity  has  depend-  v.  RanJHn,  voL  8,  p.  1 ;  Darby  v. 
ed  on  the  mode  of  proof.  (See  3  Baines,  vol.  9,  p.  369;  Httghes  v. 
Black.  Comm.  c.  27,  p.  437.)  Wood  v.  Morris,  vol.  9,  p.  636 ;  Brenan  v. 
Rowdiffe,  voL  3,  p.  304;  WhittaJcer  Preston,  vol.  10,  p.  331.  The  juria- 
V.  Wright,  voL  2,  p.  310;  Jones  v.  diction  of  the  Court  of  Probate: 
Hughes,  vol.  1,  p.  383 ;  Price  v.  Ber-  Rendally, RendaU,  voL  1,  p.  162 ;  of 
rington,  voL  7,  p.  394 ;  Nixon  v.  Taff  Courts  of  Bankruptcy  and  Insol- 
VdU  Railway  Company,  voL  7,  p.  vency:  Thompson  y.  Derham,voV\, 
136:  Cases  depending  on  the  mode  p.  358;  In  re  Heath,  vol.  9,  p.  616. 
of  relief,  (See  Black.  Comm.  ubi  sup.)  Of  visitorial  ( Whiiton  v.  Dean  and 

(b)  As  to  the  statutory  jurisdio-  Chapter  of  Rochester  voL  7,  p.  532) ; 
tion  of  the  Court  of  Admiralty:  And  criinmBl  {In  re  Marquis  of  Hert- 
Ridgtoay  v.  Roberts,  voL  4,  p.  106;  ford,  voL  1,  p.  584)  jurisdictions. 
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Urford  (a),  where,  after  fourteen  years  of  litigation,  the  Plaintiff 
was  left  remediless,  on  the  ground  that  he  should  have  pro- 
ceeded at  law,  and  not  in  equity.  The  case  is  not  mentioned 
as  one  in  which  the  decision  could,  according  to  established 
principle,  have  been  otherwise;  but  surely  the  principles  which 
admit  of  such  a  failure  of  justice  are  essentially  vicioua 

In  the  bill  introduced  by  Lord  St  Leonards,  it  was  proposed 
that  cases  for  the  opinion  of  courts  of  law  might  be  stated  by 
the  judge  in  chambers;  and  that  a  corresponding  power  should 
be  given  to  courts  of  law,  on  the  occurrence  of  equitable  ques- 
tions, of  obtaining  the  opinion  of  a  court  of  equity. 

The  step  would  have  been  a  great  advance  towards  a  complete 
and  harmonious  judicial  system.  It  would  have  afforded  a  foimd- 
ation  for  establishing  that  "  satisfactory  means  of  communica- 
tion'' between  the  several  courts,  the  want  of  which  the  common 
law  commissioners  subsequently  adverted  to  as  one  of  the  causes 
of  circuity  (6).  It  would  have  been  the  commencement  of  an 
interchange  of  duties,  from  which  an  interchange  of  powers  would 
almost  inevitably  have  followed.  A  process  commenced  at  law, 
might,  if  the  question  proved  to  be  equitable,  have  been  made 
available  for  relief  in  equity ;  and  a  process  commenced  in  equity, 
mighty  if  a  simple  legal  remedy  appeared  to  be  sufficient,  have 
been  terminated  by  a  judgment  at  law; — whilst  suitors  would 
have  had  the  benefit  of  the  learning  and  experience  of  both 
courts  in  their  several  departments.  The  system  of  reciprocal 
aid  suggested  by  Lord  St  Leonards  would  at  least  have  speedily 
shewn  whether  such  an  amalgamation  be  impracticable,  or  whether 
the  objections  are  not  in  truth  rather  technical  than  substantial 
The  course  of  amendment  which  has  been  subsequently  adopted, 
whilst  it  has  gone  far  to  render  the  modes  of  proof  and  of  trial  the 
same  in  each  court  (c),  seems  to  have  overlooked  the  differences  in 
the  manner  of  relief.  It  is  in  vain  that  a  party  in  an  action  at  law 
resorts  to  a  plea  or  a  replication  on  equitable  grounds,  if  he  be 

(a)  2  Y.  &  C.  37;  4  T.  &  C.  283;         (c)  8tatl6&16  Vict  c.  76;  17& 
11  CL  &  Kn.  653.  18  Vict  c  125. 

h)  Second  Beport,  30th  Ap.,  185a 
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not  able  to  show  that  every  thing  has  been  done  which  can  be 
required  from  him.  In  all  other  cases,  although  he  may  be  de- 
sirous to  do  every  act  which  would  entitle  him  to  judgment  in 
his  fitvour, — as  for  example^  to  surrender  or  reconvey, — and  it  may 
be  his  adversary  who  prevents  him  from  doing  so,  yet  a  court 
of  law  is  nevertheless  boimd  by  its  forms  to  give  judgment 
against  him  (a).  A  large  proportion  of  the  cases  in  which  equit- 
able grounds  have  been  relied  upon  at  law,  consists  of  attempts 
to  show  that  the  contract  sued  upon  has,  by  some  error,  failed  to 
express  the  true  terms  of  the  contract  actually  made.  These 
attempts  have  been  met  by  the  argument,  that  the  equity,  if  any, 
was  first  to  reform  the  contract,  and  that  it  was  therefore  a  species 
of  relief  which  the  court  of  law  could  not  give  (6).  In  dealing 
with  this  objection,  the  latter  court  has  drawn  a  distinction  be- 
tween those  cases  in  which  the  contract  has  been  so  far  com- 
pleted that  nothing  remains  to  be  done  but  that  which  its  judg- 
ment, when  enforced,  will  accomplish  (c),  and  those  cases  in  which, 
if  that  judgment  were  given  and  enforced,  something  more  would 
still  remain  to  be  done,  in  order  completely  to  perform  the  new 


(a)  Mines  Royal  Societies  v.  Mag- 
nayy  10  Exch.  Rep.  495 ;  Qordy  v. 
Qordyy  1  Hurls.  &  Nor.  144;  Wood 
V.  Copper  Mine*  Company,  17  C.  B. 
661.  Lord  Campbell,  C.  J.,  in  his 
judgment  in  Wodeliouse  v.  Farebro- 
ther,  5  EL  &  BL  277,  explains  the 
impossibility  of  otherwise  dealing 
with  such  a  case,— "Where  the 
ground  for  equitable  relief  is  not 
a  complete  bar  to  any  proceedings 
upon  the  judgment,  and  is  not,  if 
offered  by  plea,  a  complete  bar  to 
the  action,  we  are  not  furnished 
with  any  means  of  doing  justice  be- 
tween the  parties.  We  cannot  enter 
into  equities  and  cross-equities.  We 
should  often  be  without  means  to 
determine  what  are  the  proper  con- 
ditions on  which  relief  should  be 


given.  No  power  is  conferred  on  us 
to  pronounce  a  conditional  judg- 
ment; no  process  is  provided  by 
which  we  could  enforce  perform- 
ance of  the  condition ;  there  are  no 
writs  of  execution  against  persons 
or  goods  adapted  to  such  a  judg- 
ment; and  no  one  can  conjecture 
what  remedy  it  would  give  against 
the  lands  of  the  debtor."  Id.  290. 
In  ejectment  it  seems  no  equitable 
case  is  admissible :  Neave  v.  Avery, 
16  C.  B.  328. 

(6)  Xwc«  V.  Itod,  1  Hurls.  &  Nor. 
246. 

(c)  Vorley  v.  BarreU,  1  C.  B.,N.S., 
225;  Steele  v.  Haddock,  10  Exch. 
Bep.  645;  Wood  v.  Dwafrts,  11 
Exch.  Bep.  493. 
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or  amended  contract  which  is  set  up  (a).  The  latter  circum- 
stances present  the  di£Sculty  which  was  distinctly  explained  by 
Lord  Campbell,  C.  J.,  in  Wodehouse  v.  Farebrother ;  and  the 
plea  or  replication  on  equitable  grounds  ia,  in  such  cases,  excluded ; 
but  the  difficulty  is  supposed  not  to  exist  in  the  former  class  of 
cases  (p),  because  it  is  said  the  court  is  not  thereby  required  to 
rectify  the  contract.  In  the  arguments  referring  to  equitable 
doctrines  on  this  subject,  there  has  been  some  confusion  between 
the  form  and  the  substance  of  the  proceeding  in  equity.  Where 
the  terms  of  a  writing  are  in  equity  allied  to  be  erroneous,  and 
not  to  express  the  actual  contract,  the  first  inquiry  in  that  court  is, 
whether  there  are  sufficient  grounds  for  impeaching  the  accuracy 
of  the  instrument,  and  next,  what,  if  any,  are  the  precise  amend- 
ments which  must  be  made  in  it,  to  express  the  true  agreement 
of  the  parties;  and  these  questions  a  regard  to  the  deliberate 
acts  and  general  security  of  mankind,  compels  the  court  to  try  by 
the  severest  tests  of  evidence  (c).  To  ascertain  the  actual  terms 
of  the  contract,  apart  from  all  subsequent  consequences,  is,  in 
truth,  to  rectify  it  It  may  be  done  in  equity,  by  way  of  defence 
to  a  suit  for  specific  performance  (d),  by  an  original  suit  (e),  or 
by  cross  bill  (/),  but  the  manner  of  doing  it  is  of  small  importance. 
The  substantial  point  is  to  determine  what  is,  in  fact,  the  con- 
tract ;  and  it  is  of  the  essence  of  justice  that  it  should  be  clearly 
defined  before  the  court  proceeds  to  enforce  it  When  therefore 
a  court  of  law,  acting  upon  equitable  grounds,  permits  some 
matter  to  be  imported  into  a  written  contract  which  is  alleged  to 
have  been  by  error  omitted  from  it,  to  say  that  it  does  not  rectify 
the  instrument,  is  a  puerile  criticism  on  worda  The  reformation 
of  the  instrument  is  the  first  and  indispensable  condition,  and 
upon  the  accuracy  and  precision  with  which  the  true  terms  of 

(a)  Pem  v.  Oleaga,  11  Exch.  506.      447,  and  cases  cited. 

(b)  VorUy  v.  BamU,  &c.,  ut  supra.         (e)  Harhidge  v.  Wogan^  vol.  5,  p. 
ifi)  See   1    Yes.    319,   per   Lord      258. 

Hardwiche.  (/)  Ashunt  v.  }fill,  Mill  v.  Aik- 

(cO  See  Manser  v.  Back,  vol.  0,  p.      ttr^r,  vol.  7,  p.  506. 
VOL  XL  6 
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the  entire  contract  are  elicited,  must  depend  the  justice  of  every 
subsequent  conclusion  upon  it.  The  misfortune  is,  that  the  pro- 
cess of  reasoning  which  the  form  of  proceeding  forces  upon  the 
court  of  law  is  the  most  unhappy  that  can  be  imagined.  A 
court  of  equity  proceeds  in  its  inquiry  whether  the  relative 
legal  obligations  as  they  stand,  fail  to  carry  out  the  true  contract, 
and,  if  so,  whether  the  actual  terms  of  the  contract  can  be  so 
clearly  shewn,  as  to  enable  the  court  safely  to  define  and  express 
them;  and  if  these  questions  are  both  answered  in  the  afiOLrmative, 
the  court  rectifies  the  contract,  with  due  regard  to  all  its  results, 
legal  or  equitable  ;-^if  the  first  alone  be  answered  in  the  affirm* 
ative,  it  may  set  aside  the  contract,  and  place  the  parties  in 
statu  quo;  or  if  one  or  both  be  answered  in  the  negative,  it  may 
decline  to  interfere.  Such  investigations  are  the  most  difficulty 
and,  it  may  be  added,  the  most  delicate  and  perilous,  which  can 
be  presented  to  any  jurisdiction.  In  such  cases  a  court  of  law 
must  try  the  question,  whether  the  facts  offered  to  it  would  be 
sufficient  in  equity  to  set  aside  the  contract^  or  to  amend  it^  and 
to  what  extent  the  amendment  should  go,— ^with  the  same  elabo- 
rate care  as  if  it  were  competent  to  cancel  or  reform  it,  avowing 
at  the  same  time  its  incompetency  to  do  either,  and  with  the 
probability  of  no  other  result  than  the  impotent  conclusion  that 
its  judgment^  whether  given  for  the  Plaintiff  or  Defendant^  will 
leave  the  equities  of  the  parties  unsatisfied.  Such  firuitless  in- 
quiries are  not  only  a  waste  of  judicial  labour,  but  are  attended 
with  that  imperfection  and  discouragement  which  result  from 
the  suspicion  that  the  labour  will,  in  the  end,  be  more  or  less  use- 
less, and  that  it  may  therefore  be,  to  a  greater  or  less  extent^ 
omitted, — an  influenee  which  the  most  vigorous  mind  cannot 
always  escape.  In  Wood  v.  Dwarris  (a),  the  Plaintiff  by  his  re- 
plication on  equitable  grounds  asserted  facts,  which  he  contended 
gave  him  in  equity  a  right  to  recover  that  which  he  admitted 
the  policy  forming  the  written  contract  upon  which  he  sued 
did  not  give  him.     If  the  amendment  proposed  by  Lord  St. 

(a)  11  Exch.  R  493. 
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Leonards  had  been  adopted,  the  equitable  replication,  instead  of 
occupying  the  full  court  of  exchequer,  might,  with  an  economy 
of  judicial  strength,  have  been  set  down  and  heard  before  one  of 
the  judges  in  chancery ;  and  by  a  further  provision,  such  as  has 
been  supposed,  relief  might  have  followed,  either  by  judgment  or 
decree  (a),  as  the  case  required.  In  other  cases  which  have  oc^ 
curred  since  the  common  law  procedure  act(&),  in  which  suitors 
have  xnistaken  their  course  (c),  a  power  of  transferring  the  record 
would  have  brought  to  issue  the  merits  of  their  claims.  None  of 
the  legal  amendments  hitherto  introduced  have,  however,  gone 
so  &r  as  to  protect  suitors  from  the  danger  of  being  thus  misled, 
or  to  save  the  law  of  the  country  from  the  disgrace  which  such  a 
cause  as  that  of  Knight  v.  The  Marquis  of  Wa^terford  is  calcu- 
lated to  inflict  upon  it. 

The  clauses  providing  for  the  interchange  of  cases  between  the 
two  courts  were  rejected  in  the  commons.  They  were  afterwards 
restored  by  the  lords,  but  the  amendment  was  not  assented  to 
by  the  lower  house;  and  the  bill  without  those  clauses  became 
law  on  the  1st  of  Jidy,  1862  (d). 


(a)  In  equity,  the  fkots  stated  in 
the  replication  in  Wood  v.  DwarrU 
would  certainly  not  have  sustamed 
the  plaintiff's  title  to  relief;  and 
the  pluntiff  would  ecareely  have 
been  advised  to  put  them  forward 
as  sufficient  for  that  purpose.  He 
would  not  have  been  allowed  to  can- 
cel the  express  words  of  his  contract 
by  tiie  statementy  in  efSBct,  that  he 
believed  them  to  mean  something 
whdly  different,  and  which  he  had 
read  on  another  paper  that  formed 
no  part  of  his  contract  It  would 
not  have  been  enough  to  aver  that 
he  acted  on  the  faith  of  the  pro- 
spectus. He  must  have  shewn, 
moreover,  definitely,  what  terms,  if 
any,  ought  to  have  been  introduced 


into  the  policy  which  were  not  in 
it,  and  what  terms,  if  any,  ought  to 
have  heen  expunged  from  it.  Col- 
lett  V.  Morrison,  vol.  9,  p.  162,  is  far 
from  supporting  the  plaintiff's 
case.  The  court,  in  Wood  v.  Zhoar- 
ris,  concluded,  in  effect,  that  there 
was  a  fraud  on  the  part  of  the  de- 
fendants in  framing  the  policy,  and 
that  the  sum  insured  by  it  was  the 
measure  of  damages.  The  equity 
allowed  to  the  plaintiff  was  to  sue 
on  one  cause  of  action,  and  to  re- 
cover on  another. 

(6)  Stat.  17  &  18  Vict  c  126. 

(c)  See  Hunter  v.  Oihbons,  1 
Hurls.  &  Nor.  459 ;  OuUiver  v.  QuL- 
iiver,  Id.  174. 

(flO  15  &  16  Vict.  c.  86. 
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On  the  eve  of  the  passing  of  these  acts,  one,  who,  amidst  the 
stormy  politics  of  his  earlier  life — in  the  dignity  of  judicial 
elevation — and  in  the  repose  of  succeeding  years,  had  not  ceasetl 
to  labour  in  the  field  of  legal  reform,  congratulated  the  nation  on 
the  success  of  measures,  with  which,  he  observed,  none  that  had 
ever  been  sanctioned  by  parliament,  in  point  of  importance 
bore  comparison.  In  giving  to  their  authors,  in  and  out  of 
office,  their  just  tribute  of  praise,  Lord  Brougham  concluded 
with  a  reflection  that  may  be  read  with  a  feeling  not  unmingled 
with  sadness: — "He  was,"  he  said,  "performing  what  he  knew 
to  be  a  superfluous  and,  he  beUeved,  also  an  unpopular  task — 
that  of  general  commendation.  What  he  said  was  little  likely 
to  meet  with  acceptance,  either  in  parliament  or  out  of  doors, 
from  those  whose  judgments  were  warped  by  party  connexions 
and  party  views ;  but  it  was  the  happiness  of  those  who  act  un- 
fettered by  the  trammels  of  party  to  enjoy  at  all  times  the  privi- 
lege which  the  Roman  historian  described  as  only  an  occasional 
felicity, — rava  temparia  felicitas — that  of  thinking  as  they 
please  and  speaking  as  they  think" (a). 

The  statutes  were  followed  by  numerous  general  rules  and 
orders,  framed  for  the  purpose  of  giving  them  ftill  effiect  On 
the  7th  of  August,  1852,  Lord  St.  Leonards  issued  forty-eight 
orders,  founded  on  the  act  for  the  improvement  of  the  jurisdic- 
tion; and,  on  the  16th  of  October  following,  sixty-one  orders, 
foimded  on  the  act  for  abolishing  the  office  of  master.  These 
were  succeeded  by  various  rules  for  the  purpose  of  completing 
the  financial  arrangements  required  by  the  act  for  the  relief  of 
suitors  (6).  The  introduction  of  forms  of  procedure  entirely  new 
could  not  take  place  without  the  occurrence  of  many  cases  requir- 
ing judicial  expositioa  It  appeared  to  the  Eeporter  that  these 
cases  should  be  communicated  to  the  profession  speedily,  and  in 

(a)  Lords'  Debates,  28th  June,  of  the  new  system,  have  been  made 
1854.  by  Lord  Cranworth  since  the  time 

(b)  Many  ordera  of  great  utility,  of  these  reports  and  of  the  contem- 
in  affordingfkcilities  for  the  working  porary  events. 
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a  more  compendious  shape  than  the  ordinary  vehicles  would 
permit;  and  for  this  purpose  he  collected  and  published  the  ap- 
pendices to  the  ninth  and  tenth  volumes,  in  which  a  solution  of 
most  of  the  doubts  arising  upon  the  new  code  of  practice  will  be 
found. 

The  continual  and  increased  resort  to  the  jurisdiction  in  equity, 
notwithstanding  a  dilatory  and  costly  procedure,  which  often 
rendered  an  appeal  to  it  worse  than  valueless,  and  the  long  and 
persevering  efforts  for  the  amendment  of  the  system,  which,  in 
1853,  met  with  so  large  a  measure  of  success,  are  c^l  significant 
of  the  public  need  of  the  jurisdiction  itself  •  The  reports  of 
courts  of  justice  will  always  exhibit,  more  or  less  distinctly, 
the  progress  of  society.  Judicial  inquiries  and  decisions  have, 
in  every  age,  their  own  especial  features.  The  chronicles  of  our 
courts  of  equity  show,  not  only,  as  those  of  other  courts,  the  ad- 
vance of  civilization  in  the  new  incidents  which  arise  from  day 
to  day,  but  they  more  especially  manifest  the  prevailing  spirit  of 
the  age  to  which  they  belong.  They  also  display  the  capacity 
and  elasticity  of  the  system,  which  has  grown  up  with  the  trans- 
actions of  mankind,  and  fitted  itself  to  their  complicated  exigen- 
ciea  The  principles  of  equity  have  been  found  wide  enough  to 
embrace  and  control  the  actions  of  men  in  everj'  phase  of  commer- 
cial or  industrial  life,  under  every  novelty  of  association  or  inge- 
nuity of  device.  Looking  at  the  series  of  reports  in  this  point  of 
view,  perhaps  the  cases  which  bear  more  especially  the  peculiar 
impress  of  the  time  are  those  which  have  arisen  out  of  the  deve- 
lopment of  the  principle  of  association,  whether  in  trading  part- 
nerships, or  for  the  execution  of  public  or  private  works  of  great 
magnitude,  and  the  necessity  of  investing  bodies  of  persons  with 
what  are  called  parliamentary  powers,  overriding,  or  at  least  for  the 
time  superseding,  the  ordinary  civil  rights  of  the  subject  The 
questions  arising  from  the  rapid  extension  of  railways,  and  their 
inevitable  interference  with  private  property,  at  one  period 
created  a  legal  literature  of  their  own,  and  almost  threatened  to 
engross  the  time  of  the  courts,  to  the  exclusion  of  their  common 
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business.  In  conferring  extraordinary  powers,  the  foresight  of 
the  legislature  cannot  succeed  in  contemplating  every  result,  or  in 
providing  for  every  contingency;  and  it  has  frequently  become 
necessary,  in  construction,  to  assign  reasonable  limits,  measured 
by  the  legislative  intention,  to  expressions  of  wide  or  universal 
extent,  or  to  control  such  expressions  by  reference  to  that 
general  or  special  design.  A  remarkable  example  of  the  exercise 
of  this  jurisdiction  is  seen  in  the  case  of  Dawson  v.  Paver  (a). 
If  the  court  had  not  interposed  in  such  a  case  against  the  words 
of  a  statutQ,  it  is  obvious  that  the  legislature  would  have  been 
made  the  instrument  of  giving  to  the  proprietors  of  property 
within  a  particular  area  an  unjust  advantage  over  their  neigh- 
bours, upon  whom  they  would  have  been  able  to  inflict  an  in- 
jury, which  there  was  no  reason  to  believe  the  legislature 
intended  they  should  suffer.  On  the  other  hand,  the  general 
rule,  that  powers  given  in  express  terms  cannot  be  deemed  un- 
lawful or  inequitable,  is  asserted  in  a  case  in  which  it  was  sought 
to  restrict  the  operation  of  an  act  made  for  the  government  of 
local  business  in  a  particular  locality,  by  regard  to  the  provisions 
of  an  antecedent  act  made  for  the  benefit  of  the  same 
locality  (6).  The  rule  is,  in  fact,  only  a  necessary  consequence 
of  the  subordination  of  the  judge  to  the  legislator.  With  this 
restraint  the  case  of  Dawson  v.  Paver  must  be  read,  as  well 
as  the  other  cases  in  these  volumes,  in  which  the  court  has 
thought  it  right  to  limit  the  effect  of  general  words  in  statutes 
by  reference  to  the  sense  of  the  subject  with  which  they  are 
dealing,  as  Brovme  v.  Amyot(c),  and  Attorney-OeneraZ  v. 
Ward(d),  Of  the  like  class  is  another  case,  which  was  the 
subject  ol  revision  in  every  court  to  which  the  question  could  be 
carried,  and  related  to  the  extent  to  which  Lord  Tenterden's 
Act(6)  was  a  bar  to  a  suit  for  tithe,  when  the  claim  was  not 

(a)  Vol  5,  p.  415.  DawMf  vol.  11,  p.  363,  and  cases 

Q>)  AUomey^Oeneral  v.  EasUake^  cited, 

vol.  11,  p.  227.    See  also  Eagt  and  (c)  Vol.  3,  p.  17a 

Wut  India  Docks  and  Birmingham  (d)  Vol.  6,  p.  477. 

Junction     Railway    Comipany    v.  (e)  Stat.  2  &  3  W.  4,  c.  100. 
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one  which  came  within  the  inconvenience  to  which  the  act  re- 
ferredy  and  purported  to  obviate  (a).  The  various  discussions 
which  this  case  underwent  will  doubtless  tend  to  elucidate  the 
application  and  extent  of  this  important  principle  of  judicial  con- 
struction(6). 

Parliament,  in  bestowing  extensive  powers  upon  bodies  of  per- 
sons, has,  according  to  the  nature  and  object  of  their  privileges, 
imposed,  expressly  or  by  implication,  corresponding  duties  and 
obligations;  and  it  has  become  a  subject  of  judicial  determina- 
tion whether,  either  against  the  public  or  individuals,  or  against 
the  particular  members  of  such  bodies  inter  ae,  they  could, 
either  affirmatively  (c)  or  negatively  (d),  escape  or  avoid  the 
performance  of  a  duty  or  obligation  upon  the  faith  of  which 
the  company  had  obtained  the  powers  with  which  it  was  in- 
vested. 

The  tendency  of  modem  trade  has  for  some  years  past  been 
towards  an  organization  favourable  to  large  combinations,  pos- 
sessing great  capital,  and  with  it  the  means  of  availing  them- 
selves in  the  widest  degree  of  the  advantages  of  a  division  of 
labour.  Numerous  joint-stock  companies  have  been  created,  and, 
perhaps,  are  a  consequence  of  the  tendency  referred  to;  whilst 
it  may  be,  that, — if  they  can  be  established  on  a  basis  of  prudence 
and  good  faith  which  shall  inspire  confidence, — they  are  destined 
to  counteract  the  results  of  monopoly,  by  at  least  restoring  to 
smaller  capitalists  a  share  of  its  advantages.  The  relative  rights 
and  liabilities  of  the  members  of  such  companies  have,  however, 
called  for  definition,  and  have  been  defined,  according  to  the 
varying  circumstances  of  each  case,  with  a  minuteness  and  accu- 


(a)  Salkdd  v.  Johnson,  vol.  1,  p. 
196.  See  2  D.  G.  &  S.  749;  1  H.  & 
T.  329. 

(5)  These  cases  have  been  selected 
becanse  they  are  examples  of  equi- 
table doctrines  common  both  to 
Courts  of  law  and  equity,  and  are 
not  therefore  embarrassed  by  any 


technical   distinctions   peculiar  to 
either  system. 

(c)  Bagshaw  v.  The  Eastern  Union 
Railway  Company ,  voL  7,  p.  114 ; 
Simpson  v.  Denison,  voL  10,  p.  51. 

(d)  The  Earl  of  Lindsey  v.  The 
Oreat  Northern  Railway  Company  ^ 
vol.  10,  p.  664. 
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racy  for  which,  in  earlier  times,  there  was  no  precedent  (a).  Some 
important  cases  have  also  arisen  affecting  the  constitution  and 
existence  of  such  bodies.  An  example  of  this  kind  is  found  in 
F088  V.  HarhoUle  (6),  where  the  court  had  to  determine  on  that 
which  constituted  the  essential  elements  of  corporate  life  and 
action,  and  on  the  conditions  which  are  necessary  to  entitle  the 
members  to  treat  the  body  as  defunct.  The  case  of  M'Bride  v. 
Lindsay  (c)  belongs  to  the  same  class. 

At  the  same  time  the  law  affecting  common  partnerships  has 
undergone  great  extension.  The  incidents  flowing  from  the  con- 
tract in  its  inception  (d),  in  its  progress  (e),  and  onl  its  dissolu- 
tion (/),  have  been  the  subjects  of  judicial  declaration.  Perhaps, 
in  no  department  of  jurisprudence  is  the  adaptation  of  equitable 
principles  to  the  progressive  business  of  mankind  more  evident, 
than  in  the  law  of  partnership.  It  is  no  slight  benefit  for  the 
commercial  world  to  know  that  its  dealings,  both  as  to  their 
purpose  and  performance,  will  be  tried  by  an  austere  and  un- 
swerving standard  of  integrity  (g).  In  considering  whether  the 
exclusion  of  a  partner  could  be  sustained  upon  the  provisions  of 
the  contract.  Sir  W.  Page  Wood,  V.  C,  said,  "  The  coiurt  pre- 
supposes a  basis  of  good  faith,  upon  which  all  the  stipulations 
contained  in  the  deed  must  rest.  The  power  woidd  never  be 
allowed  by  this  court  to  be  exercised  in  a  manner  against  what 
may  be  called  the  truth  and  honour  of  the  articles"  Qi). 

(a)  See  Pinkett  v.  Wright,  voL  2,  p.  (cQ  Dale  v.  Ilamiliony  vol.  5,  p. 

120 ;  Phene  v.  Oillariy  voL  5,  p.  1 ;  369 ;  Webster  v.  Bratf,  voL  7,  p.  159. 

Walford  v.  Adie,  vol.    5,  p.    112;  (e)  Blair  v.   Bromley ^  vol.  6,  p. 

Campbell  v.  The  London  and  Brigh-  642 ;  Dovms  v.  Collins,  voL  6,  p.  418. 

ton  Railway    Company,  vol.  6,  p.  (/)  WiUett  v.  Blanford,  vol.  1,  p. 

619 ;  Beckitt  v.  Bilborough,  vol.  8,  p.  253 ;  Fisher  v.  Taylor,  vol.  2,  p.  218 ; 

188;  Hay  v.  WiUoughby,  vol.  10,  p.  Tatam  v.  Williams,  vol.  3,  p.  347  ; 

242 ;  Taft  v.  Harrison,  vol.  10,  p.  Smith  v.  Mtdes,  vol.  9,  p.  656 ;  Page 

489.    See  also  the  numerous  cases  v.  Cox,  vol.  10,  p.  163 ;    Tibbits  v. 

under  the  Winding-up  Acts,  in  the  Phillips,  vol.  10,  p.  356 ;  BtUchart  v. 

Keports  of  Mr.  De  Gex  and  Mr.  Dresser,  voL  10,  p.  453. 

Smale.  (g)  See  Wilson  v.  Short,  vol.  6,  p. 

(6)  Vol.  2,  p.  461.  366. 

(c)  Vol.  9,  p.  674.  (A)  Blisset  v.  Daniel,  vol.  10,  p.  493. 
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A  few  other  decisions  in  these  reports^  involving  principles  of 
importance  in  the  development  of  equitable  doctrines,  may  be 
briefly  mentioned  In  the  application  of  the  common  maxim, 
that  those  who  would  have  equity  must  do  equity,  the  court 
confined  its  discretion  within  the  plain  and  constitutional  limit 
of  imposing  no  terms  on  the  suitor  which  could  not  be  enforced 
in  a  suit  instituted  for  the  pxirpose,  or  which,  apart  from  forms  of 
proceeding,  would  not  be  the  just  result  of  such  a  suit;  and  dis- 
claimed the  arbitrary  and  dangerous,  although  not  unfrequently 
tempting  power,  of  requiring  him  to  submit  to  conditions  which 
no  l^al  or  equitable  principle  would  abstractedly  enjoin  (a). 
Not  otherwise  than  illustrative  of  the  same  caution  is  another 
judgment,  in  which  a  husband  might  have  been  entitled  to  set 
aside  a  secret  disposition  of  the  property  of  the  wife,  but  he  was 
held  to  have  excluded  himself  from  that  relief  by  conduct,  which, 
before  the  marriage  and  the  disposition  in  question,  had  placed 
her  in  his  power,  and  prevented  her  retirement  from  the  con- 
tract (6).  In  other  cases,  principles  of  scarcely  less  value,  affect- 
ing the  same  relation  of  life,  have  been  laid  down(c);  and 
considerations  by  which  courts  of  justice  might  be  governed  in 
regard  to  it^  have  been  carefully  examined  and  propoimded  (d). 

Many  determinations  have  contributed  to  elucidate  the  cases 
that  stand  on  the  boundary  line  which  separate  acts  and  ex- 
pressions relating  to  the  disposition  of  property  creating  abso- 
lute rights,  from  acts  and  expressions  which  have  not  that  effect, 
and  are  merely  indicative  of  inclination,  or  imfiilfilled  intention, 
or  are  voluntary  and  incapable  of  being  enforced  (e).  Cases 
of  a  veiy  remarkable  character  arose  upon  testamentary  do- 
cuments, in  which  it  was  almost  impossible  to  doubt  that  some 

(a)  Hanton  Y.KecOing^  vol.  4,  p.  1.  451 ;  vol.  5,  p.  326 ;  RaiJce*  v.  Wardy 

if})  Taylor  v.  Pugh,  vol.  1,  p.  608.  voL  1,  p.  445  ;  Thorp  v.  Oweriy  vol. 

(c)  Cariwrighi  v.  Cartiaright,  vol.  2,  p.  607 ;  M'Fadden  v.  Jenkyns,  vol. 
10,  p.  630.  1,  p.  458 ;  Hughes  v.  Stubbs,  vol.  1,  p. 

(d)  Cochedge  v.  Cocksedge,  vol.  6,  476 ;  Jteek  v.  Kettlewell,  vol.  1,  p. 
p.  397.  464 ;  Fletcher  v.  Fletcher^  vol.  4,  p. 

(€)  CroekeU  v.  CroeieU,  voL  1,  p.      67  ;  Cross  v.  Sprigg,  vol.  6,  p.  652. 
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expreariops  or  instrumeiits  -were  but  lepetiiioiis,  and  were  not 
meant  severally  to  take  effiBct(a)y  or  were  bat  the  inchoate  maiiL 
of  an  intention  which  was  nerer  perfected(6),  or  that  some  ex- 
pressions were  used  by  inadvertence  (c).  In  following  the  au- 
thority of  another  class  of  cases,  in  which  it  may  be  said  that 
the  court  has  assumed  something  of  a  l^islative  power,  the  juris- 
diction has  been  limited  so  as  to  sustain  and  give  efifect  to  the 
clear  intention  of  the  act  or  instrument  to  the  extent  permitted 
by  law,  and  without  defeating  any  part  of  that  intention  which  is 
consistent  with  law  (d).  The  rules  affecting  the  duties  and  obli- 
gations of  creditors  in  relation  to  the  rights  of  sureties,  have  been 
inquired  into,  and  defined,  in  circumstances  which  had  not  been 
previously  the  subject  of  decision («).  And  in  ascertaining  if  the 
title  of  a  purchaser  ought  to  be  protected,  by  the  questicm  whe- 
ther he  had  notice  of  a  paramount  title,  and  pursuing  the  nature 
and  existence  of  his  information  on  this  point  through  the  intri- 
cate labyrinth  of  a  highly  artificial  and  complicated  system  of 
property,  the  simple  principle  was  elicited  and  affirmed,  that  one 
party  to  a  contract  is  not  necessarily  bound  to  assume  the  state- 
ment of  the  other  to  be  faiae,  in  a  matter  as  to  which  he  has  the 
power  of  verifying  its  truth  but  does  not  do  so ;  and  that  he  is 
not  to  be  constructively  affected  with  notice  of  a  deed  which 
that  statement  misrepresents.  It  affirmed,  in  fact,  that  negli- 
gence is  to  be  imputed  to  none,  merely  because  he  does  not  act 
on  a  principle  of  universal  suspicion  and  distrust  (/). 

It  would  be  tedious,  as  it  is  imnecessary,  to  extend  these 
remarks  further  than  to  shadow  forth  the  outline  of  that  chapter 
in  the  legislative,  judicial,  and  public  annals  which  this  series 


(a)  Lee  v.  PcUn,  voL  4,  p.  201 ;  (d)  Vanderplank  ▼.  King,  voL  3, 

Suiue  V.  Lord  Lowther,  voL   2,  p.  p.  21 ;  Monypenny  v.  Dering,  vol.  7, 

424  p.  568. 

(6)  Mayor,  dc  of  Gloucester  ▼.  (e)  Newton  v.  Chortton,  voL  10,  p. 

Wood,  voL  3,  p.  131.  646 ;  HoUond  v.  Teed,  voL  7,  p.  50 ; 

(c)  WcdUr  ▼.  Tipping,  yoL  9,  p.  Mackintoth  v.  Wyait,  voL  3,  p.  562. 


800.  (/)  Jonei  v.  Smith,  vol.  1,  p.  43. 
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of  reports  may,  however  slightly,  illustrate,  or  to  indicate  the 
nature  of  some  of  the  principal  subjects  with  which,  during  the 
period  they  comprehend,  it  was  the  business  of  our  co\irts  of  equity 
to  deal  These  examples,  however  imperfect  and  fragmentary, 
may  not  be  useless  as  a  contribution  towards  an  arrangement  of 
the  abundant  materials  to  be  gathered  from  the  equity  reports 
for  a  history  of  this  branch  of  jurisprudence.  Expounders  of  the 
system  have,  for  the  most  part,  endeavoured  to  shew  that  the 
principles  of  equity  are  not  to  be  sought  in  the  field  of  philoso- 
phy or  of  morals ;  and  in  this  they  are,  perhaps  unconsciously,  the 
disciples  of  him  who  defines  all  justice  as  nothing  more  than  the 
embodiment  of  power.  Equity,  says  Blackstone,  is  oquaUy  with 
law  an  artificial  system,  and  one  which  neither  Qrotius  nor 
Fuffendorf,  nor  any  of  the  great  masters  of  jurisprudence  could, 
by  their  own  light,  discover ;  and  he  describes  the  jurisdiction  as 
derived  from  the  imperial  and  pontifical  formularies,  and  erect- 
ed sunongst  us  by  the  clerical  chancellors  and  keepers  of  the 
king's  conscience,  upon  a  basis  of  false  and  fictitious  sugges- 
tion8(a).  The  chancery  commission  of  1826,  composed  of  some 
of  the  most  eminent  equity,  civil,  and  common  lawyers  of  the 
day,  apparently  accepted  this  view  of  its  foundation.  By  their 
report (6)  they  advert  to  the  defects  of  the  system  as  "owing  to 
the  circumstances  under  which  the  court  of  chanceiy  was  first 
established  ;"  and,  after  mentioning  the  dilatory  process  by  which 
alone  a  suitor  could  obtain  a  decree  against  a  contumacious  de- 
fendant, add,  **  if  in  the  infancy  of  courts  of  equity  all  the 
caution  which  this  long  series  of  proceeding  implies  could  be 
considered  necessary,  in  order  to  soften  down  the  objections  to 
the  jurisdiction  itself,  it  can  scarcely  be  requisite,''  they  conclude, 
that  the  suitor  should  still  be  so  incumbered.  From  a  picture 
which  holds  up  the  courts  of  equity  to  view  as  worming  them- 
selves,  by  a  timid,  crafty,  and  insidious  policy,  into  a  constitution 
where  they  were  intruders  and  aliens,  it  is  refreshing  to  turn  to 

(a)  3  Black.  Comm.  c  27.  ordered  by  the  House  of  Commons 

(6)  Dated  the  28th  Feb.,  1826,  and      to  be  printed  9th  March,  1826. 
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another  picture,  which  exhibits  the  institation  in  a  worthier 
aspect,  and  with  deeper  historic  trutL  A  late  essay  by  a  mo- 
ralist and  divine  (a)  discovers  in  the  science  of  equity,  and  in  its 
birth,  something  more  than  technicality  and  cunning.  Equity 
he  regards  as  one  of  the  attributes  of  imperial  power,  which, 
whilst  it  emanated  from  Bome  or  Constantinople,  might  ulti- 
mately be  reduced  from  the  highest  theoretical  standard  to  the 
measure  of  the  imperial  will;  yet,  when  it  became  embodied  in 
the  Gothic  king  and  polity,  and  combined  i^ith  their  reverence  fbr 
personal  rights,  as  having  asserted  a  power  and  majesty  not  im- 
worthy  of  its  name.  Equity,  amongst  us,  has  always  had  too  much 
vitality  within  it, — ^has  been  too  conversant  with  action,  and  too  in- 
quisitive into  motive, — to  become  the  mere  creature  of  artifice  or 
the  arbitrary  expression  of  authority.  The  judge  or  the  counsel 
may  rest  upon  or  take  shelter  imder  some  precedent,  whilst  they 
are  looking  beyond  it  to  a  principle,  either  implanted  in  the  con- 
science or  foimded  on  a  more  or  less  comprehensive  argument  or 
sense  of  utility.  No  equitable  doctrine  which  has  not  its  root 
in  an  enlightened  morality  can  be  venerable  or  lasting.  Every 
positive  system  must,  indeed,  allow  of  many  artificial  qualifica- 
tions, for  the  nafrow  limits  of  human  discernment  in  the  search 
after  the  veritable,  and  the  extent  of  that  human  infirmity  which 
is  always  ready  to  mislead  or  pervert  its  inquiries,  render  it  im- 
possible constantly  to  resort  to  first  principles;  but  it  should  not 
be  forgotten  Ihat  the  qualifications  are  the  exception  and  not  the 
rule;  and  upon  the  wisdom  with  which  such  exceptions  are 
framed— excluding  all  which  are  not  essential  to  the  ends  of 
justice— does  the  excellence  of  every  positive  system  of  juris- 
prudence depend.  Of  equity  it  may  be  said,  in  the  words  of  the 
writer  last  quoted,  that  "  the  idea  of  a  law  which  is  deeper  than 
a  law  written  upon  tables  of  stone,  and  yet  which  does  not  in 
anywise  displace  or  contradict  that  law,  but  fulfils  the  purpose 
of  it,  is  so  worked  into  the  heart  of  Christian  ethics^  that  it  was 

(a)  By  the  Rev.  F.  D.  Maurice,  M.A.  Papers  of  the  Juridical  Society, 
■oL  1,  p.  313.  Lond.  1857. 
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impossible  it  should  not  affect  the  order  of  a  society  into  which 
Christianity  had  deeply  penetrated "(^)-  "And,"  as  he  adds, 
"  certainly  a  deep  and  settled  belief  that  law  and  equity  have 
both  their  foundation  in  principles  of  morality  and  reason,  and 
that  each  sustains  the  other — positive  laws  implying  a  justice  or 
equity  which  they  can  but  imperfectly  express  —  equity  con- 
tinually  referring  back  to  fixed  letters  and  forms  as  a  witness 
against  the  caprice  of  judges  and  rulers,  and  as  a  protection  from 
it — ^has  been  the  strength  of  the  English  character,  and  has 
given  a  stability  to  our  nation  which  nothing  else  could  give." 

The  commissioners  who  were  called  upon  to  advise  the  crown 
on  the  amendment  of  the  common  law,  reported  that  the  consoli- 
dation of  the  elements  of  a  complete  remedy  in  the  same  court 
was  obviously  desirable,  not  to  say  in^peratively  necessary,  to  the 
establishment  of  a  consistent  and  rational  system  of  jurispru- 
dence (&).  It  has  been  seen  how  far  short  of  this  object  all  attempts 
at  amendment  have  hitherto  fallen.  The  fusion  of  the  several 
jurisdictions  has  gone  little  further  than  to  add  to  that  which  was 
artificial  in  the  court  of  chancery,  the  not  less  obscure  technicali- 
ties which  are  peculiar  to  the  courts  of  law.  It  may  be  feared 
that  the  difficulties  it  has  created  are  not  mueh  less  formidable 
than  those  which  it  has  removed.  It  is  not  easy  to  say  whether 
our  jurisprudence  has  been  made  more  rational:  it  is  certainly 
less  consistent 

A  distribution  of  judicial  powers  which  shall  enable  every 
court  to  do  complete  justice  between  the  same  parties  in  respect 


(a)  Id.  p.  320. 

(6)  Second  Report  of  the  Common 
Law  Commissioners,  30th  April, 
1853.  They  justly  require  a  com- 
plete redress  **  in  respect  of  the  same 
subject  matter."  It  is  a  question 
of  no  little  difficulty  to  determine 
when  the  subject  matter  of  two 
claims  ought  to  be  treated  as  the 
''same.'*     See  Stimton  ▼.  Jlall,  1 


Hurlst  &  Nor.  836;  and  see  the 
observations  of  the  learned  judge  on 
"  natural  equity."  Compare  Fisher 
V.  ^a^mn,ante,  vol.  11, p.  353,  and 
the  same  case  before  the  Lords  Jus- 
tices (22  Law  Journal,  966);  who 
seem  to  have  thought  it  one  in 
which  equitable  relief  might  be 
given. 
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of  the  same  subject  matter,  is  nevertheless  an  object  to  which 
future  legislation  must  tend.  It  may  be  attained  by  making 
the  several  courts  ancillary  to  each  other;  towards  which  the 
proposal  of  Lord  St.  Leonards  pointed.  It  may  be  attained  by 
combining  legal  and  equitable  jurisdiction  in  the  same  court,  to 
which  the  late  amendments  seem  to  be  directed.  In  either  case 
the  administration  of  justice  must  be  disencumbered  of  many  of 
the  artificial  restrictions  which  will  cease  to  have  any  value  or 
significance  when  it  is  no  longer  vested  in  courts  having  divided 
ftmctiona  Questions  will  arise  requiring  the  apjdication  of 
equitable  principles  which  are  not  to  be  found  in  the  reporta  It 
is  not  too  much  to  suppose,  that  there  are  depths  which  the 
judgments  of  Lord  Nottingham  and  Lord  Hardwicke  and  their 
successors  have  not  exhausted.  In  the  development  of  equitable 
doctrines  through  the  medium  of  divers  courts  invested  with  new 
powers^  it  will  become  of  paramount  importance  to  distinguish 
the  substance  from  the  form,  and  constantly  to  recur  to  those 
Bouices^  pure  and  undefikd,  from  which  the  maxims  of  all  true 
equity  must  spring. 

T.  H. 
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V^iafy  ^onvt  ot  dbancetn. 


BEFORE 


SIR  WILLIAM   PAGE  WOOD,    Kjrr., 
VICE-CHANCELLOR  : 


COMMENCINQ   IN 


EASTER  TERM,  16  VICT.  1853. 


EDWARDS  u  HALL 

HE  questions  in  this  cause  arose  under  the  will  of  Jane 
Cook,  spinster^  dated  the  5th  of  Jun^  1850,  the  mate- 
rial parts  of  which  were  as  follows  : — 

"  I  give  and  bequeath  all  my  personal  estate  of  which  I 


1853. 
April  28M, 

1  HE  Questions  in  this  cause  arose  under  the  will  of  Jane  l^^^^^^^ 

executors  to 
apply  such 
part  of  her  re- 
siduary estate 
as  by  law 
might  be  le- 
9dly  applied  to  such  purposes,  in  the  endowment  of  district  churches  or  chapels  in  populous 
parishes,  in  order  that  the  poor  might  have  the  Qospel  preached  to  them  in  this  country, 
adding  that  she  wished  a  preference  to  be  given  to  the  parishes  of  which  the  churches  were 
under  the  patronage  of  certain  trustees. 

Hdd,  that  the  bequest  created  a  trust  for  the  endowment  of  churches  and  chapels  already 
Id  existence,  and  also  of  churches  or  chapels  thereafter  to  be  built,  whether  upon  sitM 
already  in  mortmain,  or  which  might  thereafter  be  acquired  and  brought  into  mortmain. 

That  the  words  "endowment  of  district  churches  or  chapels'*  meant,  not  an  endowment 
by  the  purchase  of  land,  nor  an  endowment  by  the  building  or  repair  of  the  fabrics  of 
lurches  or  chapels,  but  by  making  a  provision  for  persons  connected  therewith  or  offl- 
dating  therein. 

A  bequest  of  a  fund  for  building  a  school,  almshouse,  or  other  charitable  institution,  not 
expressing  that  it  is  to  be  erected  on  land  already  in  mortmain,  or  not  otherwise  excluding 
the  necessity  of  acquiring  land  for  the  purpose  of  carrying  out  the  trust,  is  construed  as  in 
effect  a  direction  to  purchase  land,  and  is  void  under  the  stat.  9  Qeo.  2,  c.  86 ;  but  if  it  be 
not  in  any  event  necessary,  in  the  execution  of  the  trust  which  the  bequest  attempts  to 
crsate,  that  land  should  be  purchased  and  brought  into  mortmain,  and  the  trustee  has  the 
option  of  performing  the  trust  without  that  consequence,  the  bequest  is  not  within  the 
statute,  and  is  valid. 

Consideration  of  bequests  which,  although  they  do  not  create  trusts  for  the  purchase  of 
land  to  charitable  uses,  yet  do  attempt  to  create  trusts  which  cannot  be  performed  unless 
land  be  brought  into  mortmain  by  other  means,  and  which  are  therefore  inducements  to 
•iieh  diapodtioa  of  land,  and  have  been  held  to  amount  to  a  firaud  upon  or  an  evasion  of 
Ihtitiitete. 
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H.  W. 


'^^ 


ii  zb^  fosA  k^s^See,  ti J  b=r  inc.  aod  iassi^iss,  TIii»  tf^atrix 
iL^ik  proceeded : — ^*  I  £Rct  b^  gjeottsr^  to  trannfrr  «>  tiie 
trtmaes  fcr  tik&  tzme  bemg  of  tite  Socmj  i?  ftanxmg 
CbnsuaoxtT  aoKfDg  the  Jewi»  all  tlie  %  jer  Cess.  CaoaoB- 
datted  Bank  Aiouixsks  widelias  mj  drccam  doR  be  itaad- 
iDg  in  mj  name  iatbebociksof  theGo^^cfxior  aadCHnpaay 
cf  the  Boikk  of  Englaud,  xhe  dhiiends  thseof  to  be  apfified 
l!:>r  the  g^nnenl  parfcee^  cf  ihe  Societr;  b<it  I  cainesdj  re- 
toaanend  to  the  Cofnmmee  c^  soch  Socaetr  D(0<  to  expend 
the  C2i\itsl  therecft,  or  anj  pcraoQ  tbexeoC  unlcas  for  extra- 
cvdiriaiy  (XXktingeDae&,  bot  to  cbi&ader  it  as  a  resore  fond, 
atkd  from  tis^  to  time  ad  soon  as  cooTenient  to  replace  and 
restore  any  portioQ  wfaidi  maj  have  been  used.  I  <fireGi 
my  executors  to  tranafiBx  to  the  Treasurer  fofr  the  time  beii^ 
cf  the  Instittttiona  or  Societies  after  mentk»ed,  the  following 
fmns  of  Z\  per  Cent  Bcdnoed  Annuities:  ¥ix.  'To  the  Ope- 
rative Jewish  Conyerts  Institoticai,  10002. ;'  'Tathe  Episoopal 
Jews  Chapel Abrahamic  Society,  2000/. ;'  'To  the  Ttinitazian 
Kble  Sode^,  20002.;'  'To  the  Church  IGasioDary  Sode^, 
50001.;  'To  the  British  and  Fweign  BiUe  Society,  oOOOL;' 
'To  the  Malta  Protestant  College,  lOOOL  ;"To  the  Edinbnr^ 
Bible  Society  for  the  distribution  of  Gallic  Bibles  and  Tes- 
taments in  the  Highlands  and  Islands  of  Scotland,  lOOOl./ 
and  '  To  the  Irish  Society  of  London  for  the  distribation  of 
Bibles,  Testaments,  and  Common  Prayer  Books  in  the  Irish 
language  and  character  amongst  the  Irish-speaking  popu- 
lation of  Ireland,  10002. :'  all  which  sums  I  direct  shall  be 
applied  by  the  Managers  or  Committees  of  the  said  respec- 
tive Institutions  or  Societies  (in  furtherance  of  the  objects  of 
such  institutions  or  societies)  respectively;  and  should  I  not 
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have  sufficient  3}  per  Cents,  at  my  death  to  answer  such 
bequests^  my  executors  shall  purchase  the  deficiency  from 
my  other  personal  estate  legally  applicable  to  the  purposes 
aforesaid.  And  I  give  the  following  legacies  of  sterling 
money:  viz.  To  the  Right  Reverend  H,  Qobart,  Bishop  of 
Jemsalefra;  the  Reverend  John  Nicolayson,  Minister  of 
Christ  Church,  Jerusalem;  and  John  Christian  Richard, 
now  or  late  of  Palestvne-place,  Bethnal-green,  in  the  coimty 
of  Middlesex,  clerk,  the  sum  of  2002.  each,  for  their  own  re- 
spective use,  as  tokens  of  my  esteem  and  regard.  To  each 
of  my  executors  hereinafter  appointed  the  sum  of  300Z.,  as 
some  compensation  for  the  trouble  they  will  have  in  the 
execution  of  the  trusts  of  this  my  will.  And  I  specifically 
will  and  direct  that  the  legacies  of  sterling  money  hereby 
given  shall  primarily  be  charged  on,  and  come  out  of  such 
part  of  my  personal  estate  (if  any)  as  in  its  nature  cannot 
l^ally  be  bequeathed  for  charitable  purposes.  And  I  further 
will  and  declare,  that  all  the  said  transfers  shall  be  made,  and 
legacies  paid,  within  three  months  from  the  time  of  my  de- 
cease ;  and  as  to  the  legacies  of  sterling  money,  firee  of  legacy 
duty. .  .  .  And  as  to  the  residue  of  my  personal  estate  which 
shall  not  be  otherwise  disposed  of  by  me,  I  direct  my  said 
executors,  as  opportunity  may  offer,  to  apply  such  part  or 
parts  thereof 'as  by  law  may  be  legally  applied  to  such  pur- 
poses, in  the  endowment  of  district  churches  or  chapels  in 
pcqpiulous  parishes,  in  order  that  the  poor  may  have  the 
Gospel  preached  to  them  in  this  country.  And  I  wish  a 
pireferenoe  given  to  those  parishes  the  churches  of  which 
ai6  under  the  patronage  of  the  trustees  of  my  late  friend, 
the  Reverend  Charles  Simeon,  and  other  similar  trusts.'* 
The  testatrix  then  appointed  the  Defendants  Hall,  Browne, 
and  Frampton,  her  executors;  and  the  will  concluded 
with  the  following  passage :  "  And  as  to  my  real  estate 
and  those  parts  (if  any)  of  my  personal  estate  in^ 
plicable  by  law  to  the  pmrposes  aforesaid,  and  not  herein 
disposed  of,  I  at  present  make  no  disposition." 

b2 
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teijL  TT^  flirii  fc«r  sccii?-  -rf  ber  msEi  -it  kzi :   vni  ili»»  •:c{b£r 

ttir  i  -icacK.  ^A^)i,  -fc?.  ■!•/.  :  ->*»!1  Bosik  S^iiti    Tiiae  at 
thift  «*m*5-  mv-.  lOT-S^.  :  S'.')*?^.  5*.  Cocusits  TiLTae  &c  rhe 
wane^3:mK  K.I^U.  Ife  ^i  :  ri-^z  I»»r.  jfear^ in. ?Lr  Oxfecd 
Gui^  Na^igxciijQ.  CompoziT  'j     Talkie  &2   ^e  s^mje  time 
i±^rf.  :  niiwctT-aiiie  V'j^'fL  «Lare«   acfi  arr^-niree  -V"^.  'or 
half  •Lan^  eight  iS^.  V-r  qnanirr  *Lar«.  izi'i  r'lur  IfZ.  lOte. 
'or  eigL^A    shares,  in  the  Gran*!  Jinwztioa  Cacal  Compuij 
'.T^i^iK  ac  the  iame  tn&e  S246{.  :  177  I^pefep^niLal  Scock  in 
the  (JT2kLA  Jiin*:tii>Q  Cakoai  CooapaQj.   cpEace^i   osiiier  the 
(j^ijf:Tal  Cacial  Act  of  the  10  Jr  1 1  Vict  c.  ^.  azti  the  Cohh 
fMibies  Clarise^  Oja^>lidatkra  Act.  1 S4-5.   Talne  at  the  same 
tim-;   1!>47/.  ;  twentr   lOi^.   shares  in  the  Grand  Unioo 
Caoal  Cmpany  Valoe  at  the  same  time  -I6*>l.  :  14^  50f. 
ftfaareii  in  the  Grand  Junction  Waterworks  C:H3i|Aay  value 
at  the  same  time  lO.OT-l/. .  and  the  sum  of  S76^~  due  for 
ilividends   thereon  aocmed  up  to  the  12th  of  December, 
IS-SO ;  86f^.  1 S^.  Id.  ca^  doe  from  «/oA  n  Brrmjden  and  JoA  n 
hrfx^den,  the  joonger,  £<»-  the  pnrdiase  of  the  shares  and 
interest  of  the  testatrix  in  the  UlTerstone  Canal  Navigation 
Company  and  Canal  Warehonae  €i  the  said  Company,  in- 
cluding monies  advanced  by  her  to  the  Company  \m  mort- 
gage of  the  said  Ulverstoiu  Canal ;  two  lOOf.  shares  in  the 
Oiford  Gafr-Light  and  Coke  Company  (value  at  the  same 
time  560Z.)     The  sum  of  12,000^.,  the  amount  of  the  pur- 
chase money  of  estates  in  the  county  of  ^uetin^Aam,  by 
agreement  of  the  2oth  of  July,  1S48,  contracted  to  be  sold 
to  $Mr  Harry  Vemey,  Bart,  together  with  rents  and  jMX)fits 
of  the  said  estate,  due  at  and  apportioned  up  to  the  day  of 

a,  Seejn  rt  l/ingkasri*  Trusty  10  Hare,  44a 
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the  death  of  the  said  testatrix.  The  purchase  money  of 
estates  in  the  county  of  Buckingha/m,  contracted  to  be  sold 
by  the  testatrix  to  Francis  Smith;  the  sum  of  52L  4«.,  the 
balance  of  purchase  money  of  a  plot  of  land  at  Charlton 
Kings,  contracted  to  be  sold  by  the  testatrix  to  Samuel 
Higgs  Gad,  Esq. ;  furniture,  &c.  (value  at  the  same  time 
260Z.  0«.  6d) ;  arrears  of  rent  due  to  the  testatrix  at  the  time 
of  her  death  \QU,  lis.  \d,,  whereof  the  simi  of  Qll.  138.  had 
since  been  received,  and  the  remainder  whereof  was  alleged 
to  be  bad  ;  the  sum  of  10,139^.  12^.  6d  cash,  standing  to  the 
credit  of  her  account  with  the  City  of  Gloucester  Bank ;  and 
two  sums,  29f.,  and  20Z.  48.  4cZ.,  due  from  other  persons. 

The  chief  questions  were  as  to  the  operation  of  the  statute 
9  Geo.  2,  c.  36,  on  the  bequests. 


T) 


1853. 


Statement, 


Mr.  R6U  and  Mr.  Bevir  for  the  Plaintiflfe  and  the  De-      Atyunuiu. 
£endant,  the  next  of  kin. 

Mr.  Wigram  and  Mr.  Cole  for  the  executors,  and  also  for 
the  heir  at  law  of  the  testatrix, 

Mr.  Wickens  for  the  Attorney-General 

In  addition  to  the  authorities  mentioned  and  commented 
upon  in  the  judgment,  the  following  cases  were  cited: 
Pritchard  v.  Arhonin  {a),  Gihlett  v.  Hohson  (6),  Attorney- 
General  v.  Hull(c),  Incorporated  Society,  for  Promoting 
the  Erdargemefnt,  BuiUUng,  and  Repairs  of  Churches  and 
Chapels  V.  Barlow  {d),  Pelham  v.  Anderson  (e),  Attorney^ 
OeTieral  v.  Hodgson  (/),  Kirkbank  v.  Hudson  (gr). 


(a)  3  Boas.  456. 

[b)  3  My.  &  K  517. 
^c)  9  Hare,  647. 

(</)  17  Jiw.  217. 


{e)  2  Eden,  296. 
(/)  15  Sim.  146. 
(Sf)  7  Price,  212. 


Ka:x 


-iac  isut  S35US  ttf 
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teiocgftfi  M  hia  fiieir  ait  isv. 


Kiifwy  far 


TLa  <aks&  arwt  <n  a  beqoESC  is  th&  wiB  <if  Mas  ^«im 

Co^A^  with  nsJefi^iZkce  to  a  ]»niciijar  pcrskci  :x  ko-  readour 
€siUKe,  wikich  ia  in  these  wori§ : — 

VA  be  ocL^erwue  dk{M9iBd  of  br  idc.  I  direct  mj  aid 
ezigcccvin.  &§  ofyp^tmkhj  xdat  o&r,  to  ^vpi j  .s^sch  jMurt  or 
jttrtu  tber^if  »  bj  law  may  be  kgaEj  a|^)fkd  to  such 
purpcAea,  m  the  etyifjwmaA  of  district  charches  or  ckapeb 
i&  yjpviova  neighbcorhoods^  in  order  that  the  poor  mar 
hare  the  Gospel  preached  to  them  in  this  coantzr.  And 
I  wii^h  a  preference  gi^en  to  those  parities,  the  ditirdieB 
of  which  are  under  the  patronage  ci  the  trustees  of  my  late 
friend  the  Bev.  Charles  Simecm,  and  other  similar  trusta" 

That  is  the  whole  of  the  bequest  on  which  this  question 
arises.  It  has  been  contended,  on  the  part  of  those  who 
are  interested  in  the  personal  estate  of  the  testatrix,  that  in 
eflbct  this  is  a  beqnest  which  is  invalid  mider  the  Statote 
of  Mortmain,  and  that  they  are  entitled  therrf<»e  to  treat 
the  testatrix  as  being  intestate  with  reference  to  the  parti- 
cular property  which  would  be  otherwise  applicable  to  soch 
bequest 

The  quention  which  has  been  thus  raised  is  one  which 
in  more  or  less  borne  upon  by  a  vast  number   of  cases 
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which  have  been  cited;  and  I  have  found  it  necessary  to  go 
at  length  not  only  into  the  cases  that  were  cited,  but  also 
to  examine  many  others,  and  to  extract  as  &r  as  possible 
what  appear  to  me  to  be  the  principles  with  reference  to 
bequests  analogous  to  that  which  I  have  now  imder  con- 
sideration before  me,  although  I  shall  not  now  do  more 
than  state  the  result  of  the  investigation  I  have  been 
led  into. 


1863. 
Edwards 

V. 

Hall. 


Judgmmt, 


In  the  first  place,  however,  before  referring  to  the  autho- 
rities!, it  is  I  think  right  to  state  the  conclusion  to  which  I 
have  come  as  to  the  construction  to  be  given  to  the  terms  of 
the  bequest  itself,  upon  which  several  points  have  been  sug- 
gested ;  the  principal  point  being,  that  it  is  an  endowment 
of  churches  hereafter  to  be  built, — something  also  being 
said  as  to  the  construction  which  might  be  given  to  the 
word  "endowment'^  Endowment^  it  is  said,  may  mean 
providing  a  repair  fund,  or  it  may  mean  an  endowment 
in  land;  and  further,  that,  taking  the  whole  construc- 
tion of  the  bequest  together,  it  is  applicable,  and  only 
applicable,  to  churches  hereafter  to  be  built;  or  at  least  if 
that  be  not  the  construction,  that  it  is  applicable  both  to 
churches  abready  built,  and  to  churches  to  be  hereafter  built 


The  conclusion  that  I  have  arrived  at  as  to  the  con- 
struction to  be  given  to  the  word  "  endowment"  is,  that 
the  more  natural  as  well  as  the  legal  sense  of  the  term 
endowment  is,  a  personal  provision  to  be  made  for  a  per- 
son connected  either  with  a  church  or  with  a  school,  or 
for  persons  living  in  almshouses,  as  the  case  may  be.  In 
all  such  cases  the  endowment  is  some  personal  provision  to 
be  made  for  the  several  parties ;  and  it  is  not  to  be 
attributed  in  this  will,  there  being  no  particular  words 
forcing  one  to  do  so,  to  the  endowment  in  any  sense  rf 
the  building  itself  for  the  purpose  of  maintenance  or 
repair.     I  read  this  expression  as  contemplating  an  endow- 
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men!  for  the  personal  provision  of  the  party, — ^that  being 
the  sense  in  which  it  is  treated  in  the  earlier  statutes 
referred  to  by  Mr.  WigraTn,  and  being  the  ordinary  sense 
in  which  it  is  found  in  many  of  the  cases  that  have  been 
cited,  as  well  as  the  legal  and  popular  sense ;  there  is  no 
doubt  such  an  endowment  may  be  in  land,  but  there  is 
no  necessity  that  it  should  be  in  that  fonn.  It  is  used  in 
the  sense  of  a  personal  provision  with  reference  to  the 
mode  of  perpetuating  the  application. 


Then  as  to  the  district  churches  to  which  it  is  to  be  ap- 
plied the  words  are  general ;  and  it  has  been  argued  on  the 
one  side  that  it  is  only  applicable  to  churches  already  in  ex- 
istence, and  on  the  other  that  it  is  applicable  to  churches 
hereafter  to  be  built  I  have  come  to  the  conclusion  that 
it  is  applicable  to  botL  I  do  not  think  it  can  be  confined 
to  churches  that  are  actually  built — there  is  nothing  in 
the  words  strictly  so  confining  it;  and  the  illustration  which 
has  been  given,  that,  when  a  class  of  objects  is  named,  it 
applies  to  a  class  in  esse  at  the  death  of  the  testatrix, 
rather  than  prospectively  to  a  class  thereafter  to  be  called 
into  existence,  I  think  can  hardly  be  brought  in  aid  of  the 
construction  of  a  bequest  of  this  particular  description. 
But  further  than  that;  the  words  are,  "I  direct  my  said 
executors,  as  opportunity  may  oflFcr,  to  apply  such  part  or 
parts  thereof," — ^looking,  as  it  seems  to  me,  at  the  consti- 
tution of  a  future  trust,  to  take  eflfect  at  any  time  when 
the  opportunity,  as  she  describes  it,  might  offer.  Now, 
as  to  its  being  confined  to  churches  hereafter  to  be  built, 
the  argument  that  is  used  is  this, — that  every  district 
church  in  esse  must  have  some  endowment ;  and  I  be- 
lieve in  point  of  fact  that  is  so.  It  is  to  apply  to  a  district 
church.  In  one  sense  no  church  already  built  can  exist 
which  has  not  got  some  endowment,  inasmuch  as  it  is  a 
rule  laid  down  by  the  Bishop,  that  he  will  not  consecrate 
a-  church  unless  some  endowment  has  been  provided  ;  and 
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the  only  exception,  it  has  been  said,  is  the  case  of  churches 
in  an  incipient  state  of  construction,  on  land  already  pur- 
chased and  acquired  in  mortmain,  and  about  thereafter  to 
be  constructed,  but  not  so  constructed  at  the  time  of  the 
death  of  the  testatrix.  If  that  were  the  only  ground 
for  saying  that  validity  can  be  given  to  the  bequest  by 
applying  it  to  a  particular  class  of  churches,  I  should  cer- 
tainly not  be  inclined  to  uphold  the  bequest  upon  such 
a  construction.  It  is  true,  as  Mr.  Rolt  observed,  that  the 
words  "  further  endowment"  would  be  a  more  applicable 
phrase,  with  reference  to  churches  which  already  possess 
some  endowment,  than  the  word  "  endowment"  simpliciter. 
Yet  I  think  it  would  be  rather  a  forced  and  narrow  con- 
struction of  the  will,  to  say,  that,  when  a  person  is  charged 
to  employ  money  for  the  endowment  of  district  churches 
generally,  without  any  especial  indication  of  a  particular 
class,  he  could  not  properly  apply  that  fund  in  aid  of 
any  further  endowment  of  churches.  Another  argument, 
in  support  of  the  same  view  of  the  case  of  the  bequest 
being  only  for  future  churches,  was  drawn  from  the  ex- 
pression of  the  testatrix,  that  she  wished  to  have  "the 
Qospel  preached"  in  them ;  but  as  regards  all  district 
churches,  they  have  the  Gospel  preached  in  them.  That 
aigument,  however,  goes  too  far;  for  the  testatrix  also 
directs  that  a  preference  should  be  given  to  the  parishes, 
"the  churches  of  which  are  under  the  patronage  of  the 
trustees  of  her  late  friend,  the  Eeverend  Charles  Simeon/' 
Now  I  have  no  doubt  as  to  this  lady's  views  and  meaning, 
that  she  would  be  of  opinion  that  the  Gospel  was  preached 
m  all  places  where  the  influence  of  those  trustees  was  in 
operation,  and  she  would  not,  therefore,  imder  the  term 
of  "  the  Gospel  being  preached"  mean  that  something  new 
was  to  be  done,  but  would  merely  mean  that  there  was  to 
be  further  aid.  She  might  possibly  mean  this :  "  although 
the  Gospel  is  preached,  I  wish  it  to  be  more  largely 
preached,  and  I  intend  further  aid  to  be  given  for  that 
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purpose."  She  does  not  say,  "fbrther  preaching  <rf  the 
Gospel"  any  more  than  "*  further  endowment,"  but  simply 
expresses  a  wish  that  there  shall  be  an  endowm^it  I 
think,  that  the  true  construction  of  the  whole  instrument 
is,  that  it  creates  a  trust  to  employ  the  monies  giren  to 
these  parties  in  payment  of  stipends  to  the  incumbents  of 
all  churches,  whetlier  now  built  or  to  be  hereafter  built ; 
and  the  question  is,  whether  that  is  or  is  not  a  valid 
bequest 


Now  the  principal  stress  of  the  argument  against  the 
validity  of  the  bequest  is  this,  that  it  is  analogous  to 
the  case  of  erecting  a  school  or  a  hospital,  no  particular 
lands  already  in  mortmain  being  pointed  out  for  that 
purpose.  In  order  to  see  how  fiur  the  bequest  is  justly 
open  to  this  observation,  I  have  thought  it  right  to  look 
through  the  various  authorities  which  occurred  in  the  earlier 
stages  of  this  species  of  inquiry.  These  authorities  were 
somewhat  conflicting, — ^but  the  rules  have  I  think  now  be- 
come settled  upon  a  complete  and  uniform  basis ;  and  I  have 
found  the  following  to  be  conclusively  established: — 

First — ^That  a  gifl  to  erect  a  school,  an  almshouse,  or 
other  building  of  that  description,  involves  an  express 
direction  to  procure  land  for  that  purpose.  The  first  case 
in  which  that  is  laid  down  is  the  case  of  the  Attorney- 
Oeneral  v.  Hyde  (a),  which  was  decided  by  Lord  Apsley. 
There  was  a  case  before  Lord  Hardwicke,  of  the  Attamey- 
Oeneral  v.  Bowles  (6),  in  which,  on  a  bequest  of  that  de- 
scription to  erect  a  building,  he  held,  with  Lord  Apdey^ 
that  the  bequest  meant  getting  the  land  also  for  the  pur^ 
pose  of  erection ;  but  he  was  of  opinion  in  that  case,  that,  as 
land  might  possibly  be  got  which  was  already  in  mortmain, 
or  the  building  whatever  it  was  might  possibly  be  erected 


(a)  Amb.  731. 


(h)  2  Ves.  547. 
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on  some  site  without  the  acquisition  of  any  new  land, — ^that 
although  there  was  inyolved  a  direct  and  express  trust  to  pro- 
cure land,  it  did  not  necessarily  involve  a  direct  and  express 
trust  for  that  immediate  purpose.  In  that  respect  it  is  clear 
that  the  case  of  the  Attorney-General  v.  Bowles  has  been 
considered  by  all  the  subsequent  authorities  to  have  gone 
too  far.  This  is  particularly  apparent  in  the  next  head 
which  I  shall  refer  to,  which  includes  the  cases  by  which  it 
is  now  established,  that,  if  there  be  a  simple  direction  to 
erect — and  there  is  nothing  said  as  to  how  or  where  the 
land  is  to  be  procured — ^there  is  involved  a  direct  trust  to 
build ;  and  in  consequence  of  no  land  being  pointed  out,  it 
must  be  held  that  the  testatrix  was  indififerent  as  to  whe- 
ther the  land  was  to  be  so  purchased;  and  that  the  trust  is 
illegal,  because  it  involves  directly  a  trust  for  building  on 
land  which  might  be  acquired  in  mortmain. 
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The  second  rule  is,  that  a  gift  to  erect  a  building  which 
does  not  point  to  land  already  in  mortmain,  and  which  does 
not  exclude  distinctly  the  power  of  purchasing  land,  is  void. 
That  is  laid  down  by  Lord  Eldon,  in  the  case  of  the  AUor- 
ney-Oeneral  v.  Daviea  (a) ;  not  there  laid  down  for  the  first 
time,  but  stated  by  Lord  Eldon  to  have  been  the  oommon 
sense  rule,  which  at  last  had  been  arrived  at  after  some  con- 
flict of  decision.  He  lays  it  down,  that,  if  the  testator  says, 
"  I  desire  a  building  to  be  erected  for  a  charitable  purpose," 
or,  if  he  says,  "  I  desire  the  land  to  be  bought,^  and  he  does 
not  distinctly  point  to  some  land  already  in  mortmain,  so 
as  to  exclude  the  possibility  of  its  being  applied  to  bring 
land  into  mortmain,  then  the  bequest  is  void. 

There  remains,  also,  this  point,  which  I  consider  a  third 
rule  now  established  by  authority,  that,  if  there  be  a  gift  to 


(a)  9  Ves.  535. 
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trustees,  with  an  option  to  apply  the  money  for  the  purpose 
of  building  on  land  already  in  mortmain,  or  for  the  purpose 
of  acquiring  land,  then  that  option  being  given  the  trust  is 
good, — the  charitable  bequest  does  not  fail  because  there  is 
one  alternative  which  the  law  will  not  permit  That  is 
distinctly  laid  down  in  an  early  case  before  Lord  Hard- 
wicke,  which  has  been  more  than  once  referred  to  in  subse- 
quent authorities.  It  is  the  case  of  Sorreaby  v.  HcIUtis  (a), 
in  which  there  was  a  bequest  to  parties  for  the  benefit  of 
the  poor,  to  be  applied  either  in  buying  lands  or  otherwise, 
as  the  executors  should  be  advised :  and  Lord  Hardwicke 
held  that  such  a  trust  was  a  valid  bequest,  notwithstanding 
the  Statute  of  Mortmain.  Lord  Alvardey  had  occasion  to 
consider  that  in  the  case  of  the  Attorney-General  v.  Whit- 
church (6) ;  and  he  there  says,  although  Lord  Hard- 
v/icke's  doctrine  in  the  Attorney-General  v.  Bowles  has 
been  shaken  by  the  subsequent  authorities,  as  to  the  case 
where,  admitting  that  the  object  was  to  erect  a  building  on 
land,  he  threw  out  a  suggestion  that  it  might  yet  be  sup- 
ported on  the  possibility  of  land  being  otherwise  acquired  ; 
yet  he  considered  it  was  not  shaken  as  to  the  opinion  given 
in  Sorreaby  v.  Hollins,  that,  where  there  was  a  discretion 
vested  in  the  trustee  to  take  one  of  two  courses,  the  one 
consistent  with  the  statute  and  the  other  inconsistent  with 
it,  the  validity  of  the  bequest  might  be  sustained. 


We  come,  then,  to  another,  and  a  fourth  point,  which  is 
of  a  diflferent  description,  and  proceeds  on  different  grounds 
from  any  of  the  preceding  rules,  which  I  consider  to  be 
settled.  The  cases  which  fall  under  the  three  preceding 
rules  were  cases  in  which  it  was  held,  that  the  due  ex- 
ecution of  the  trust  involved  necessarily  the  purchase  of 
land.     But  there  is  a  fourth  class  of  authorities  (which  was 


(a)  9  Mod.  221. 


(6)  3  Ves.  141. 
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the  case  before  Lord  Eldon,  in  the  Attomey-Oeneral  v. 
Davies),  and  which  is  of  this  description, — a  gift  to  others 
for  building,  provided  they  will  find  the  land.  That  clearly 
did  not  involve  in  the  execution  of  the  trust  anjrthing  to  be 
done  by  the  trustee  himself,  which  would  be  within  the  terms 
of  the  Statute  of  Mortmain ; — but  what  Sir  William  Grant 
said  in  that  case,  and  Lord  Eldon  admitted  in  affirming  his 
decision  on  appeal,  was  this : — "  If  you  give  money  in  this 
waji)  it  is  nothing  more  or  less  than  directing  a  purchase  to 
be  made  by  your  executors  of  land.  You  may  use  this 
phraseology,  and  say,  *  I  will  give  you  this  smn  of  money, 
if  you  will  give  the  land,'  and  the  money  may  be  worth 
much  more  than  the  land ;  for  you  may  have  a  more  ex- 
tended object  than  the  purchase  of  the  land.  But  pro 
tanto,  a  portion  of  that  money  is  given  to  the  parties  for  the 
purchase  of  the  land  which  they  were  so  to  hand  over ;  and 
it  is  in  effect,  if  not  a  direct  infraction,  at  least  a  p^ain  and 
palpable  evasion  of  the  policy  of  the  law  of  mortmain." 


1853. 


Judgment. 


So  far  the  cases  have  proceeded  down  to  the  case  of 
Trye  v.  The  Corporation  of  Gloucester  (a) ;  and  until  that 
authority,  I  do  not  think  any  case  had  proceeded  fiirther. 
It  was  said  that  the  cases  have  laid  down  this, — if  you  direct 
a  building,  a  hospital,  a  church,  or  a  school  to  be  erected,  it 
involves  as  a  necessary  consequence  the  purchase  of  land 
for  the  purpose,  if  you  do  not  point  out  land  in  mortmain 
by  your  will  on  which  the  erection  is  to  be  made,  or  if  you 
do  not  exclusively  negative  the  power  of  the  trustees  to 
purchase  land ;  either  of  which  alternatives,  up  to  Trye  v. 
The  Corporation  of  Gloucester,  it  was  thought  was  suffi- 
cient In  the  absence  of  both  of  these  alternatives  the 
bequest  would  be  taken  to  be  one  which  was  to  be  executed 
in  the  ordinary  form ;  and  if  it  were  to  be  executed  in  the 
ordinary  form,  it  would  involve  the  necessity  of  the  trustees 


(a)  14  Beav.  173. 
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1853.  buying  land,  and  therefore  it  is  void.  In  Trye  v.  The 
Corporation  of  Gloucester,  the  case  most  relied  upon  waa 
Mather  v.  Scott  (a)  before  Lord  Langdale.  In  that  case, 
the  bequest  was  accompanied  with  a  wish  that  the  trustees 
would  entreat  the  lord  of  the  manor  to  grant  some  land. 
Now  what  Lord  Langdale  said  there  was,  that  the  direction 
in  the  will  did  not  exclude  the  power  of  the  trustees  to  pur- 
chase land;  and  so  far  it  went  distinctly  within  the  other 
authoritiea  It  was  a  direction  to  build;  there  was  a 
direction  to  entreat  somebody  to  give  the  land,  but  there 
was  no  direction  that  in  the  event  of  their  not  so  obtaining 
it  they  were  not  to  get  it^  and  therefore  the  due  execution  of 
the  trust  would  be  by  procuring  some  other  land,  in  the 
event  of  the  land  referred  to  not  being  obtained :  if  so,  the 
case  was  within  the  previous  authorities.  Lord  Langdale 
at  the  same  time  said,  that  any  thing  which  induced  par- 
ties to  give  land  in  mortmain,  he  conceived,  would  be  in 
itself  an  infraction  of  the  statute.  That  was  said  during  the 
judgment;  but  the  judgment  itself  was  rested  upon  this, 
that  there  was  nothing  which  excluded  the  power  of  the 
trustees  to  buy. 

Then  came  the  case  of  Trye  v.  The  Corporation  of 
Oloucester,  which  went  a  step  &rther.  There  was  a  direc- 
tion that  the  money  should  be  applied  to  certain  charitable 
objects  "  if  land  were  given  or  granted,"  those  were  the 
words,  "within  ten  years,  by  the  Corporation  of  Gloucester;*' 
and  there  was  also  a  clause  expressly  negativing  the  power 
of  the  trustees  to  purchase.  In  that  case  the  Master  of  the 
Bolls,  after  reviewing  the  authorities,  came  to  the  conclu- 
sion, that  that  which  was  a  direct  inducement  to  parties  to 
bring  land  into  mortmain  was  within  the  principle  of  the 
statuta  The  term  inducement  may  require  to  be  qualified ; 
I  do  noty  however,  find  it  necessary  in  any  way  to  dispute 

(a)  2  Keen,  172. 
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the  authority  of  that  case  in  dealing  with  the  case  which  is 
now  before  me.  I  merely  notice  as  a  fact,  that  it  goes  a 
step  farther  than  any  case  hitherto  decided  had  gone,  inas- 
much as  up  to  that  time  I  have  not  found  any  authority 
which  says  that  where  there  is  an  express  negative  given  to 
purchase  land,  it  shall  still  be  held  to  be  a  trust  which  is 
void  within  the  statute.  The  case  of  Trye  v.  The  Cor- 
paration  of  Gloucester  may  be  supported  on  the  manifest 
gro)md  of  evasion,  but  that  is  a  totally  different  principle 
from  those  on  which  the  other  cases  were  decided. 


1853. 


Judgment. 


Now,  independently  of  the  question  of  manifest  evasion 
and  fraud,  on  which  I  think  the  cause  of  Trye  v.  The  Cor- 
poration  of  Gloucester  was  put^  the  principle  with  r^ard 
to  any  other  direction  for  investment  of  land  in  mortmain 
is  clearly  laid  down  in  the  case  of  the  Attorn^  General  v. 
WiUiams  (a).  Money  was  there  given  to  trustees  for  and 
towards  the  establishing  of  a  school, — not  the  erection  of  a 
school, — ^but  the  establishing  of  a  school  in  the  parish  of 
Trelech  a  Bettws,  in  the  county  of  Carmathen;  and  the 
donor  directed  that  "  no  part  of  the  dividends  and  proceeds 
should  be  applied  to  buy  victuals,  drink,  or  lodging  for  the 
said  scholars.''  There  was  no  school  in  the  parish  at  the 
time  of  the  death  of  the  testator;  and  it  was  in  that  case 
argued  by  the  Solidtor-Oeneral,  that  the  duty  of  the  trus- 
tees in  carrying  out  the  direction  to  establish  the  school 
independently  of  the  statute,  would  have  been  to  buy  land, 
and  build  the  school  upon  it ;  and  that  the  Court  must  look 
at  the  case  independently  of  the  statute  to  arrive  at  what 
was  the  general  intention,  and  then  apply  the  statute,  and 
say  if  the  general  intention  be  or  be  not  conformable  to  or 
consistent  with  the  law;  and  he  contended,  that  the  intention 
was  clearly  invalid  when  the  statute  came  to  be  interposed, 
and  that  the  trust  therefore  wholly  failed,  no  particular  land 


(a)  2  Cox,  387. 
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Hall. 

Judgment. 


already  in  mortmain  being  pointed  out  What  the  Lord 
Chancellor  in  that  case  says  is  this,  "  He  perfectly  agreed 
with  the  Solicitor-General  with  respect  to  the  construction 
of  wills  in  these  cases,  and  that  the  Court  would  not  alter 
its  conception  of  the  purposes  of  the  testator  merely  because 
those  intentions  happened  to  fall  within  the  prohibitions  of 
the  Statute  of  Mortmain ;  but  the  rule  did  not  apply  to  this 
particular  case,  for  here  the  testator  had  so  particularly 
directed  the  manner  in  which  the  fund  should  be  applied, 
that  before  the  statute  it  would  have  excluded  the  possibi- 
lity of  the  Court's  applying  any  part  in  purchasing  land  or 
building."  And  he  says,  "  the  testator  expressly  declares 
that  no  part  of  the  dividends  and  proceeds  shall  be  applied 
for  victuals  or  lodging;"  and  then  he  referred  to  that  as  his 
ground  for  coming  to  the  decision  that  the  school  was  to  be 
established. 


In  determin- 
ing a  ques- 
tion of  the 
validity  of 
a  bequest  at- 
tempting to 
create  a  char- 
itable trust, 
with  reference 
to  the  Stat.  9 
Geo.  2,  c.  86, 
the  construc- 
tion of  the 
gift,  and  the 
manner  in 
which  the 
trust  ought  to 
be  executed, 
are  first  to  be 
determined, 
without  regard 
to  the  opera- 
tion of  the 
statute;  and 
then  it  is  to 
be  seen  whe- 
ther the  sta- 
tute interposes 
a  bar  to  the 
creation  or 
due  execution 
of  such  a 
trust 


The  view  taken  by  the  Court  in  that  case  appears  to  me 
to  be  the  true  view,  (independently  of  the  question  of  actual 
evasion),  which  should  be  taken  in  every  case  in  which  there 
is  a  bequest  made  for  a  charitable  purpose.  You  are  first 
to  see  what  would  be  the  construction  of  the  will,  wholly 
independent  of  the  statute ;  and  then,  having  arrived  at  the 
fair  and  proper  construction  of  the  trust,  and  at  the  due 
form  of  its  execution  independently  of  the  statute,  to  see 
how  far  the  interposition  of  the  statute  has  presented  a  bar 
to  the  execution  of  the  trust  In  this  case,  I  find  a  trust  to 
endow  district  churches  or  chapels,  which  I  have  already 
held  to  mean  the  payment  of  stipends  to  the  clergymen  for 
existing  churches.  Then  I  have  to  ask  myself,  whether,  on 
a  trust  to  endow  an  almshouse,  church,  or  school,  if  the 
statute  were  out  of  the  way,  the  Court  would  require  or  allow 
the  trustees  to  build  it  I  have  little  doubt  of  the  answer 
to  be  returned  to  that  question,  that  a  direction  to  endow 
would  never  authorise  a  building.  They  would  not  be 
authorised  to  build  for  the  purpose  of  endowment     They 
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must  endow  what  they  find  existing.  I  hold  the  bequest 
to  apply  to  existing  or  future  churches.  The  trustees  may 
endow  existing  or  future  churches;  but  upon  no  construc- 
tion, if  the  statute  were  out  of  the  way,  would  any  portion 
of  this  money  be  allowed  to  be  applied  to  the  purpose  of 
building.  Erecting  a  building  necessarily  involves  the  pur- 
chase of  land  for  that  purpose.  The  word  *'  establishing " 
has  been  held  in  two  or  three  cases  to  do  the  same,  but  the  a  tnut  to 
word  "establishing  "  is  not  so  strong  a  word  by  any  means  "f^^^^*'  * 
as  the  word  **  erecting."     The  Attomey-Oe'iieral  v.   WU-  school,  alms- 

.  .  house,  or 

Uama  is  an  instance ;  and  a  case  that  was  cited,  which  was  other  charita- 
before  the  Vice-Chancellor Knight  Bruce,  is  another  case  of  wouWnot^^' 
that  description,  in  which  he  held  "  establishing"  not  to  mean  fj[®°^*®^  ^^ 
material  and  physical  building.    "  Erecting  "  is  a  clear  word  tion  of  any 
implying  the  physical  erection  of  the  building;  "establish-  fund^hi  build- 
ing" is  a  dubious  word,  it  may  be  established  one  way  or  ther  a**t^* 't^to 
the  other, — but  "endowment"  seems  to  me  to  be  a  word  "establish" 

such  an  insti- 

not  sufficiently  flexible  for  the  purpose  of  building,  or  one  tution  would 
that  can  be  applied  to  so   material  a  thing.     It  simply  ^^aiding,-* 
involves  the  payment  of  the  stipend  to  the  party,  or  the  ^"<w^ 
allowance  to  the  alms-people,  or  whatever  other  case  the 
endowment  may  be  applicable  to. 

It  was  then  said,  that,  if  this  be  not  in  any  way  a  direct 
trust  for  building,  it  is  still,  within  the  principle  of  Trye  v. 
The  Corporation  of  Gloucester,  an  evasion  of  the  statute, 
as  holding  out  a  direct  inducement  to  bring  land  into  mort- 
main. Mr.  RoU  felt  the  difficulty,  while  arguing  this  case, 
in  relying  on  words  so  indefinite  as  "  induce"  to  bring  land 
into  mortmain,  and  even  qimlified  the  word  "  direct."  He 
preferred  at  one  time  to  adopt  the  expression  (which  I 
have  adopted  myself)  found  in  the  Attomey-OeTieral  v. 
WiUia/ms,  of  there  being  a  direct  and  due  execution  of 
the  trust;  and  he  cited  for  that  purpose  a  case  that  was 
before  Vioe-Chancellor  KvnderaUy,  of  Longstaff  v.  Rewni- 

VOL.  XL  C  H.   W. 


18 


1863. 


J^tdfjnutU, 


CASES  IN  CHANCERY. 

9on  (a),  in  which  there  was  a  trust  for  the  better  establish- 
ment of  any  schools  built  or  to  be  built  It  turned  out 
that  there  were  none  actually  built;  and  the  Vice-Chancel- 
lor  conceived,  that,  under  those  words,  it  would  be  a  direct 
execution  of  the  trust  to  direct  the  building  of  schools, — 
there  being  none  then  built, — ^for  the  purpose  of  schools 
being  so  established.  It  would  only  again  follow  from  this 
decision,  that  ''establishing"  is  a  flexible  word;  and  upon 
that  construction  the  yice-Chancellor  came  to  the  conclu- 
sion, that  it  involved  a  direct  and  distinct  proposition  that 
schools  should  be  built. 


With  reference  to  the  question  of  inducement,  it  was 
argued  in  this  way, — ^that  the  parties  might  go  into  the 
charitable  or  religious  world,  and  say,  "  Here  have  we  got 
certain  funds  for  the  endowment  of  ministers,  and  if  you 
wiU  build  churches  we  will  find  you  endowments;"  and 
they  might  thus  stipulate  and  enter  into  contracts  with 
parties,  which  would  bring  the  case  within  the  principle  of 
the  Attorney-General  v.  Davies,  where  there  was  an  ex- 
press bequest  in  the  will  for  a  like  purpose.  The  dis- 
tinction I  conceive  is  between  an  express  direction  in  the 
will  for  that  purpose,  and  a  mere  gift  for  the  endowment  by 
the  trustees,  which  presupposes  the  existence  and  erection 
of  the  building,  and  which  does  not  direct  them  to  do  any- 
thing towards  the  building. 

If  the  principle  with  reference  to  the  case  of  induce- 
ment be  urged  to  the  full  length,  I  do  not  know  where  it 
is  to  stop.  Suppose  a  bequest  to  tnistees  to  provide  for 
the  sick  poor  of  a  parish  in  any  manner  that  they  may 
think  fit,  surely  that  would  be  a  valid  bequest, — and  yet  it 
may  be  a  direct  inducement  to  build  a  hospital;  at  all 
events  it  would  give  them  the  power,  if  they  had  the  funds, 

{a)  1  Drew.  28. 
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under  certain  circumstances  to  purchase  the  land  and  erect 
a  hospital  So  a  bequest  to  trustees  for  the  purpose  of 
education  in  any  manner  which  they  might  think  fit,  would 
allow  the  trustees  to  build  schools ;  but  there  is  no  duty 
imposed  on  them  to  do  so,  although  it  would  be  competent 
to  them  to  purchase  land  if  the  fund  is  in  their  hands. 
Now  there  seems  to  me  to  be  a  difference  which  is  perfectly 
intelligible,  between  a  bequest  contained  in  the  will  point- 
ing out  any  purpose  of  this  description  which  is  evasive  of 
the  statute,  and  a  bequest  to  trustees  which  entitles  them, 
not  of  necessity,  but  under  certain  circumstances,  to  do  that 
which  if  it  were  directly  contained  in  the  will  would  be  a 
dear  evasion  of  the  statute.  It  is  dear,  that  if  a  testator 
said  ''I  wish  to  provide  for  the  sick  poor  of  such  a  place, 
and  if  A.  B.  will  build  a  hospital  there,  then  I  give  him  a 
sum  of  money  to  provide  for  the  sick,'' — ^that  is  a  different 
thing  from  saying,  "I  give  A.  B.  a  sum  of  money  for  the 
parpose  of  endowing  any  place  which  is  now  or  may  here- 
after be  built"  In  the  one  case  he  directly  points  to  an  act 
which  it  would  be  unlawful  for  him  to  prescribe ;  and  in  the 
other  case  tl\ere  is  nothing  necessarily  unlawful,  although  it 
may  be  in  the  power  of  the  parties  the  next  day  to  enter 
into  contracts  which  the  law  would  not  permit  to  be  made 
a  distinct  subject  of  the  trust  And  so  it  would  be  if  there 
were  a  bequest  for  the  benefit  of  the  poor  generally, — for 
the  inmates  of  almshouses,  or  for  educating  the  poor  as 
the  trustees  might  think  fit  In  each  case  they  might  build 
a  school,  or  almshouse,  or  hospital, — all  of  which  would  be 
ill^al  if  directly  pointed  out  by  the  will;  but  I  do  not 
think  that  is  any  grcfund  for  saying  that  such  a  bequest  is 
to  be  considered  invalid. 


1853. 


Judgment, 


The  case  of  Trye  v.  Tht  C(yi*poration  of  Qloriceater  is 
the  only  case  that  approximates  to  the  present  All  the 
others  are  clearly  beyond  it :  all  the  other  cases  seem  to 
me  to  amount  to  no  more  than  this, — ^where  the  trust 
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itself,  if  the  statute  were  out  of  the  way,  would  have  been 
executed  by  the  Court  necessarily  in  a  given  mode,  then, 
if  that  mode  involves  that  which  the  statute  forbids,  the 
bequest  is  void.  In  Trye  v.  The  Corporation  of  Gloucester, 
there  is  this  additional  circumstance, — that,  although  the 
property  may  be  so  given  as  to  exclude  the  illegal  applica- 
tion of  the  funds  of  the  trust,  yet  inasmuch  as  it  creates 
a  direct  inducement  to  do  an  act  having  a  similar  effect, 
it  becomes  an  evasion  of  the  statute. 


I  am  then  to  consider,  whether  the  case  now  before  me 
in  substance  amounts  to  the  same  thing  as  the  case  before 
the  Master  of  the  Rolls.  Now  it  appears  to  me,  that  in  that 
case  there  was  a  clear  and  distinct  direction  that  property 
should  be  acquired  for  the  purpose  of  the  charity.  There  was 
a  fiind  to  be  held,  not  applicable  to  any  other  trust,  impossible 
to  be  applied  unless  and  until  land  was  brought  by  some- 
body into  mortmain.  Here  the  application  is  to  be  for  pur- 
poses perfectly  legitimate, — ^an  endowment  of  churches,  of 
which  there  are  plenty,  which  require  aid  in  their  endow- 
ment. There  is  a  possible  application  of  it,  no  doubt,  to  future 
churches ;  but  if  even  the  bequest  is  to  be  looked  at  with 
reference  to  its  application  to  future  churches,  is  that  to  be 
held  to  be  such  an  inducement  to  bring  land  into  mortmain 
as  to  be  an  evasion  of  the  statute  ?  That  I  think  would  be 
too  strong.  I  have  authority  in  the  case  before  Sir  John 
Leach  ofHenshaw  y,  Atkinson  (a),  which  does  not  appear  to 
me  to  be  shaken  by  any  subsequent  authorities,  unless  it  is 
in  some  degree  impugned  by  the  Master  of  the  Rolls  in  the 
case  of  Trye  v.  The  Corporation  of  Olouceater.  In  Henr 
aliaw  V.  Atkinson,  the  testator  said,  that,  when  and  so  soon 
as  land  should  be  given  for  the  erection  of  a  blue-coat  school, 
then  his  money  was  to  be  applied  for  the  purpose  of  main- 
taining it, — there  were  no  negative  words.  Afterwards,  there 

(a)  3  Madd.  306. 
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tame  a  codicil,  in  which  he  expressed  that  he  was  about  to 
erect  a  school  himself;  and  then  he  directed  the  application 
of  the  money.  The  Master  of  Rolls  there  said,  that,  what- 
ever might  be  thought  of  the  first  codicil,  it  appeared  the 
testator  was  not  pointing  to  land  to  be  brought  into  mort- 
main,— ^it  was  clear,  when  he  made  his  second  codicil,  that  he 
was  about  to  erect  a  school  himself;  and  the  first  direction 
pointed  to  land  which  would  be  already  in  mortmain,  and 
the  second  shewed  that  that  was  the  only  land  he  pointed 
to;  and  the  Maater  of  the  Bolls  held,  that  that  direction 
could  be  well  sustained  as  a  direction  for  the  maintenance 
and  support  of  a  school ;  and,  there  being  none  to  which  it 
could  be  immediately  applied,  he  directed  a  scheme  for  its 
application.  That  case  is  referred  to  in  the  case  of  Attorney- 
General  v.  Hinxman  (a),  and  its  authority  is  not  questioned, 
and  does  not  appear  to  be  considered  as  open  to  any  doubt 
or  difiSculty. 

The  case  before  me  is  infinitely  less  strong  than  that  of 
Henahaw  v.  Atkinson.  It  is  a  simple  provision,  that 
whereas  this  lady  is  desirous  of  having  the  Qospel  preached 
in  certain  populous  parishes,  she  wishes  an  endowment  to 
be  provided  for  the  district  churches.  It  would  be  impos- 
sible on  that  trust  to  direct — if  the  statute  had  never  been 
heard  of — ^the  building  of  churches.  None  of  the  money 
could  be  applied  to  that  purpose,  and  therefore  no  such 
trust  is  involved.  It  does  not  appear  to  me,  knowing  as 
we  must  all  be  taken  to  know,  either  judicially  or  other- 
wise, of  the  existence  of  numerous  churches  of  this  descrip* 
tion  to  which  this  property  is  applicable,  that  I  can  possibly 
hold  that  this  is  an  evasion  or  an  intended  evasion  on  the 
part  of  this  testatrix  of  the  restriction  which  the  law  im- 
posed upon  her ;  and  therefore  it  appears  to  me,  that  the 
charitable  trust  may  be  well  sustained,  and  the  direction  of 
the  Court  must  be  accordingly. 


1863. 


Jwigmcnt 


(a)  2  J.  &  W.  270. 
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JtidgrMfU. 


Apportion- 
ment of  debts 
and  legacies 
between  the 
pure  personal 
estate  and  the 
personal  estate 
savouring  of 
realty,  not- 
withstanding 
the  form  of 
the  bequest 
which  dispos- 
ed of  the  for- 
mer and  not 
of  the  latter. 


A  pomt  was  raised,  whether  the  debts  and  legacies  were 
to  be  apportioned,  or  whether  they  were  to  be  thrown  on 
this  final  residue  ?  That  question  arose  upon  the  mode  in 
which  the  residue  was  given,  "And  as  to  the  residue  of 
my  personal  estate,  which  shall  not  be  otherwise  disposed  of 
by  me,  I  direct  my  said  executors,  as  opportunity  may 
oflFer,  to  apply  such  part  or  parts  thereof  as  by  law  may  be 
legally  applied  to ''  these  particular  purposes.  And  then 
she  further  says, — as  to  the  other  part  of  her  residue  which 
may  not  be  "  applicable  by  law  to  the  purposes  aforesaid,  and 
not  herein  disposed  of,  I  at  present  make  no  disposition." 
What,  therefore,  the  testatrix  has  done  ia  this, — she  has 
directed  her  residuary  estate,  as  it  appears  to  me,  to  be 
divided  into  two  pSons.  the  one  costing  of  that  part 
which  savours  of  realty,  and  the  other  consisting  of  that 
part  which  does  not  savour  of  realty.  She  says,  "  Let  the 
one  go  to  the  charitable  bequest,  and  the  other  to  persons 
whom  I  may  name."  In  truth,  she  did  not  name  them ; 
and  I  assume  it  to  be  the  same  as  if  she  had  said,  divide  it 
into  two  parts ;  give  the  one  to  A.  and  the  other  to  B.,  of 
that  which  was  residue  applicable  to  the  payment  of  debts 
and  legacies  and  the  other  charges  given  by  the  wilL  I 
think,  therefore,  there  must  be  the  usual  direction  for  the 
apportionment 


May  1th. 
Decru. 


This  Court  doth  declare,  that  the  sum  of  209^.  6$.  2d,  in  &c,  men- 
tioned as  the  produce  of  the  mortgage  of  the  said  testatrix  upon  the 
Ulverstone  Canal  Navigation,  and  also  the  sum  of  61,  as  the  produce 
of  her  share  in  the  Ulverstone  Canal  Warehouse,  and  the  sum  of 
12,000/.  in  &a,  due  from  Sir  Harry  Yemey  for  the  purchase  of  part 
of  the  testatrix's  real  estate  in  the  county  of  Bucks  (after  making 
such  deduction  therefrom  as  hereinafter  mentioned),  and  the  sum  of 
1600/.  in  &c,  due  from  Mr.  Francis  Smith  for  the  purchase  of  other 
part  of  the  testatrix's  real  estate  in  the  county  of  Bucks,  and  the  siun 
of  52/.  4s.  in  &c.,  the  balance  due  from  Samuel  Higgs  Gael,  Esq.,  in 
respect  of  the  piu-chase  money  of  part  of  the  testatiix's  real  estate  at 
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Oiarlton  Kings,  in  the  county  of  Gloucester,  are  portions  of  the  per^  1853. 

sonal  estate  of  the  said  testatrix  which  cannot  by  law  be  bequeathed 
far  the  charitable  purposes  in  the  said  testatrix's  will  mentioned. 
And  that  upon  the  death  of  the  said  testatrix  the  same  particulars 
became  and  are  divisible  amongst  the  Plaiutiffs,  and  the  Defendant         Dtcru. 
Hannah  Boss  as  the  next  of  kin  of  the  said  testatrix,  subject  as 
hereinalter  mentioned.    And  this  Court  doth  declare  that  the  rents 
of  the  said  testatrix's  real  estate  contracted  to  be  sold  to  the  said  Sir 
Harry  Yemey,  which  accrued  due  between  the  time  of  her  death 
and  the  25th  day  of  March,  1863,  the  time  fixed  for  the  completion  of 
the  said  purchase,  Belong  to  the  heir-at-law  of  the  said  testatrix. 
And  this  Court  doth  declare  that  the  several  other  particulars  iu  the 
Master's  report  of  &a,  enumerated  and  set  forth  as  constituting  the 
personal  estate  and  effects  of  or  to  which  the  said  testatrix  was  pos- 
•essed  or  entitled  at  the  time  of  her  death,  consisted  of  pure  per- 
sonalty.   And  this  Court  doth  declare,  that  the  said  testatrix's 
residuary  pure  personalty  was  well  bequeathed  by  her  will  to  the 
Defendants  John  Hall,  John  Brown,  and  Edward  Frampton,  upon 
trust,  for  the  charitable  purposes  in  that  behalf  thei-ein  mentioned. 
And  this  Court  doth  declare,  that  the  directions  in  the  said  testatrix's  A  direction  to 
will  to  her  executors  to  invest  such  a  sum  of  money  sterling  as  would  J^o^y'^°will 
purchase  2200^.  Bank  3i  per  Cent  Annuities  was  a  legacy  of  ster-  produce  a  oer- 
lingmoney  within  the  meaning  of  the  said  testatrix's  wilL  And  that  ^JJ^t^^W 
the  same,  and  the  other  legacies  of  sterling  money  given  by  the  said  to  be  a  pecu- 
will,  are  thereby  primarily  charged  upon  her  personal  estate  savour-  ""^T  leg»cy« 
ing  of  realty,  which  is  liable  to  bear  and  pay  the  same  in  exoneration 
of  her  pure  personalty.    And  this  Court  doth  declare,  that  the  debts 
and  funeral  and  testamentary  expenses  of  the  said  testatrix,  and  the 
costs  of  administering  her  estate,  including  the  costs  of  this  suit, 
(except  so  fiur  as  such  costs  relate  to  any  proceedings  to  be  had  imder 
the  directions  hereioafber  given  for  regulating  the  charitable  bequest^ 
and  except  the  costs  of  the  said  petitioners  (a)),  ought  to  be  paid  out 
of  the  said  testatrix's  personal  estate  savouring  of  realty  and  her 
pure  personal  estate  pro  rat4;  but  that  in  ascertaining  the  amount  in 
respect  of  which  the  personal  estate  savouring  of  realty  is  liable  to 
contribute  towards  the  payment  of  the  debts  and  funeral  expenses, 
the  amount  of  the  legacies  of  sterling  money,  and  the  legacy  duty 
payable  thereon,  are  to  be  deducted.     And  that,  in  ascertaining  the 
amount  in  respect  of  which  the  pure  personal  estate  is  liable  to  con- 

(a)  8m  Edwards  v.  Hall,  10  Hare,  App.  IztL 
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tribute  as  afofreaaid,  the  amount  of  the  aevenA  charitable  legacies  of 
3i  per  Cent  Annuities,  and  also  the  pure  personal  estate  specifi- 
cally bequeathed,  are  to  be  deducted.  p[>irections  for  paying  in 
balances,  &c.,  and  for  pajring  legacies. — Order  that  the  executors  g^ 
Decree,  ^  ^^  unpaid  purchase  money  of  the  real  estates  sold  prior  to  the  tes- 
tatrices decease,  and  the  outstanding  personal  estate,  and  for  inresting 
and  carrying  over  the  monies  to  be  paid  into  Court.]  And  it  is 
ordered,  that  the  said  defendants  be  at  liberty  to  receive  the  sum  of 
660L  13«.  Id,  cash,  due  from  John  Brogden  and  John  Brogden  the 
younger,  esquires,  in  ftc,  mentioned  as  the  produce  of  the  testatrix's 
share  and  interest  in  the  Ulverstone  Canal  Naingation.  And  there- 
out— It  is  ordered,  that  they,  within  one  month  after  they  shall  re- 
ceive the  same,  to  be  verified  &c,  pay  214/.  6$,  2</.  (being  the  amount 
of  two  sums  of  2091.  6s.  2d,  and  51.  hereinbefore  mentioned)  into  the 
Bank  with  the  like  privity  to  the  credit  of  this  cause,  to  the  said 
account,  intitled  '^  The  personal  estate  of  the  testatrix  savouring  of 
'  realty,' "  and  646/.  6i.  llcL^  the  residue  thereof  to  the  credit  of  this 
cause,  to  the  said  account,  intitled  ''  The  produce  of  the  testatrix's 
canal  and  other  shares."  [Directions  for  carrying  over,  and  payment 
of  certain  legacies.]  And  it  is  ordered,  that  it  be  referred  to  the 
proper  Taxing  Master  to  tax  the  costs  of  all  parties  to  this  suit  as 
between  solicitor  and  client  up  to  this  time  (except  the  costs  of  the 
said  petition  hereinbefore  directed  to  be  taxed).  And  it  is  ordered, 
that  the  amount  thereof  be  paid  in  manner  hereinafter  directed  out 
of  any  balance  which  may  remain  of  the  said  sum  &a,  hereinbefore 
directed  to  be  paid  into  the  Bank  to  the  credit  of  this  cause  by  the 
said  defendants  John  Hall,  John  Browne,  and  Edward  Frampton, 
and  of  the  proceeds  of  the  residue  of  the  said  30,577/.  I9s.  2d.  Bank 
Annuities  hereinbefore  directed  to  be  sold,  after  miilcing  thereout 
respectively  the  several  payments  hereinbefore  directed.  And  in 
case  such  balances  shall  not  be  sufficient  to  pay  the  said  costs,  then 
it  is  ordered,  that  so  much  &c. ;  and  out  of  the  money  to  arise  from 
such  sale  and  such  balances  of  cash,  it  is  ordered  that  the  said  costs 
be  paid  in  manner  &c  [Order  for  sale  of  so  much  stock  as  would 
be  sufficient  to  raise  any  sum  on  account  of  the  legacy  duty  remain- 
ing due  on  any  part  of  the  residue  of  the  personal  estate,  to  be 
verified,  &c]  And  it  is  ordered,  that  the  money  to  arise  fi^m  such 
sale  or  sales  when  so  paid  into  the  Bank,  be  paid  to  Mr.  James 
Brotherton,  the  Receiver-General  of  Inland  Revenue,  without  pre- 
judice to  any  question  as  to  the  fund  out  of  which  such  legacy  duty 
should  properly  be  paid.    And  it  is  ordered,  that  the  relative  values 
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ind  amounts  of  sach  parts  of  the  testatrix's  residuary  personal  estate 
M  savour  of  realty,  and  such  parts  thereof  as  are  pure  personalty, 
(having  regard  to  the  declarations  hereinbefore  contained)  be  ascer- 
tained. And  it  is  ordered,  that  the  amount  of  the  debts  and  funeral 
and  testamentary  expenses,  and  the  costs  of  administering  the  estate  Decree, 
o{  the  said  testatrix,  including  the  costs  of  this  suit,  be  apportioned 
between  such  parts  of  the  said  residuary  personal  estate  as  savour  of 
realty,  and  such  parts  thereof  as  are  pure  personalty  rateably,  accord- 
ing to  their  respective  amounts.  And  in  making  such  apportionment 
regard  is  to  be  had  to  the  declaration  hereinbefore  made  as  to  de- 
dactionsy  and*  also  to  the  mode  in  which  legacy  duty  on  the  whole 
residue  shall  have  been  paid  and  ought  properly  to  be  borne.  And 
having  regard  to  such  apportionment — It  is  ordered,  that  the  par- 
ticulars and  amounts  of  such  parts  of  the  clear  residuary  personal 
estate  as  savoured  of  realty,  and  of  such  parts  thereof  as  are  pure 
personalty,  be  ascertained.  And  it  is  ordered,  that  it  be  ascertained 
what  parts  thereof  respectively  consisted  of  income,  and  what  parts 
thereof  respectively  consisted  of  capitaL  And  it  is  ordered,  that  a 
scheme  for  the  application  of  the  charitable  fund  given  by  the  said 
testatrix's  will  in  the  endowment  of  district  churches  or  chapels  in 
populous  parishes  be  settled  and  approved  of,  having  regard  to  the 
direction  in  the  said  will  in  that  behalf  contained. 

[Continue  account. — Beserve  further  consideration. — Liberty  to 
ipply} 
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AprU  14M  d:  PAINTER  V.  NEWBY. 

Thepwrticu-  ix   CLAIM  by  a  purchaser  against  a  vendor,  for  specific 

(eiToneouflly,  performance  of  a  contract,  with  a  compensation  out  of  the 

f  *^r*  purchase  money  for  the  di£ference  in  value  between  the 

described  *  tenure  upon  which  a  portion  of  the  land  was  described  as 

p!^p^as  being  held,  and  the  tenure  upon  which  it  was  actually 

holden  of  a 

oertmin  manor.  The  property  in  question  was  sold  by  auction  at  the 
^eirUrenty-*  Mart,  and  was,  in  the  particulars  of  sale,  described  as  con- 
one  jean  at  a   i^jnijicr  about  four  acres>  of  which  about  three  acres  were 

onatomary  ^ 

fine,  and  an  freehold,  and  the  rest,  consisting  of  the  house,  garden,  lawn, 

10«.  Thiapro-  and  paddock,  containing  about  one  acre,  were  "customary 

tobJ  Uk^  leasehold,  held  of  the  lord  of  the  manor  of  Barking,  and  re- 

onl;r  for  the  newable  every  twenty-one  years,  on  payment  of  the  custom- 

reaidue  oi  a  .      

lease  for  twen-  ary  fine,  at  an  annual  rent  of  108. '  The  existing  lease  was 
STwntof '     accurately  described  in  the  particulars  as  being  for  a  term 

10#.,  without  ^f  twenty-one  years  from  Michaelmas,  1842,  and  as  contain- 
any  customary  *'  *' 

ri^t  of  re-  ing  the  usual  covenants,  on  the  part  of  the  lessee,  to  pay 

of  the  oondi-  the  rent  of  108.  a  year  and  all  taxes,  to  repair,  not  to  assign 

^ed  thetime  without  the  consent  of  the  lessor,  and  that  all  deeds  and 

at  which  any  -^tings  concerning  the  demised  premises  should  be  pre- 

the  title  of  pared  by  the  steward  of  the  manor. 

the  vendor 

should  be  taken,  and  enabled  him,  at  any  time  after  the  deliyery  of  such  objections,  to 

Tsoate  the  sale.    Another  condition  provided,  that  the  purchaser  should  accept  the  e^st- 


properly  described,  or  any  error  or  misstatement  De  msenea  m  tne  paruci 
or  misstatement  should  not  vitiate  the  sale,  but  the  vendor  or  purchaser  should  aUow  or 
pay  compensation.  Upon  a  bill  bv  the  purchaser  against  the  yen^oT^Edd,  that  the  pur- 
chaser was  entitled  to  specific  performance  of  the  contract,  with  compensation  for  the  ab- 
sence of  any  customary  right  of  renewal,  the  same  being  a  misstatement  or  misdescription 
within  the  last-mentioned  condition. 

That  the  power  reserved  to  the  vendor  of  vacating  the  sale,  must  be  construed  to  apply 
only  to  a  case  of  dispute,  arising  upon  an  objection  of  title. 

That  the  daim  of  the  purchaser  for  compensation,  in  respect  of  the  absence  of  any  cus- 
tomary right  to  renew  the  lease,  was  not  an  objection  to  the  title,  within  the  meamng  of 
the  particulars  and  conditions  of  sale. 
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It  appeared  by  the  evidence,  that  the  lessee  of  the  lease 
of  1842  and  the  present  vendor,  at  the  time  he  became  the 
assignee  of  the  property  in  1844,  and  at  the  time  of  the 
sale  in  1852,  believed  that  there  was  such  a  custom  as  was 
stated  in  the  particulars,  and  that  the  steward  of  the  manor 
had,  until  the  inquiries  for  evidence  were  made  in  this  case, 
been  imder  the  same  belief;  but  it  turned  out  that  there 
was  in  fact  no  such  custom  to  renew;  that  it  was  op- 
tional with  the  lord  to  do  so  or  not,  and  that  the  existing 
lease  contained  a  covenant  by  the  lessee  to  deliver  up  pos- 
session at  the  end  of  the  term.  The  only  material  condi- 
tions of  sale  were  the  4th,  5th,  and  6th  conditions. 

4tL  The  vendor  shall,  within  fourteen  days  after  the  sale, 
deliver  an  abstract  of  the  title  to  the  purchaser,  or  his  or 
her  solicitor,  such  abstract,  as  regards  the  freehold  portion 
of  the  property,  to  commence  with  a  mortgage,  dated  5th 
day  of  April,  1827,  to  a  former  proprietor,  who  subsequently 
purchased  the  equity  of  redemption ;  and  the  purchaser  shall 
not  require  any  earlier  or  other  title  to  such  freehold  por- 
tion. And  the  purchaser  shall,  witlun  fourteen  days  from 
the  delivery  of  the  abstract,  deliver  to  the  vendor's  solicitors 
a  statement  in  writing  specifying  his  objections  (if  any)  to 
the  title,  and  in  de&ult  thereof  the  title  shall  be  consi- 
dered as  approved  of  and  accepted  by  the  purchaser;  and 
the  vendor  shall  be  at  liberty,  if  he  thinks  fit,  by  notice  iu 
writing  at  any  time  after  the  delivery  of  such  statement  of 
objections,  to  vacate  the  sale,  and  on  the  sale  being  so 
vacated  the  deposit  is  to  be  returned  without  interest,  costs, 
or  other  compensation. 

5th.  The  purchaser  shall  not  require  the  production  of 
the  title  of  the  lessor,  or  lord  of  the  manor,  to  demise  the 
customary  leasehold  portion  of  the  property  sold,  but  shall 
accept  the  existing  lease  granted  in  1842,  and  the  assign- 
ment thereof  to  the  vendor,  as  a  sufficient  title  to  such  cus- 
tomary leasehold  property. 
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ViS^,  6di.  IC  ihrDugh  an  J  ini^ake,  tbe  estate  sboald  be  im- 

properij  deaaihtd^  or  any  error  cv*  mistatement  be  inserted 
in  this  particalar,  such  error  or  mistatement  shall  not 
▼itiate  the  sale  therecC  but  the  Tender  or  purchaser,  as 
the  caae  may  happen,  shall  pay  or  allow  a  fvoportionate 
Talne  aoowding  to  the  average  of  the  whde  pordiase  money 
as  a  oconpensation  either  way. 


Mr.  Daniel  and  Mr.  RudaU^  for  the  Plaintifi^  the 
purchaser,  cited  MiUigan  v.  Cooke^a),  Thomas  v.  Der- 
vngQj),  and  Graham  v.  Oliver (c)  ;  and  insisted  that  the  re- 
p'esentation  in  the  particulars  of  the  property,  that  the 
leasehold  was  renewable  by  custom,  was  a  misstatement ; 
and  that,  under  the  6th  condition,  as  well  as  by  the  ge- 
neral rule  of  the  Court,  the  purchaser  was  entitled  to  com- 
pensation; and  he  therefore  claimed  the  completion  of  the 
contract,  with  an  abatement  They  contended  that  it  was 
not  a  question  of  title,  as  the  vendor  s  title  to  the  lease  was 
not  disputed 

Mr.  RoU  and  Mr.  Wickena  for  the  Defendant,  the  ven- 
dor, contended  that  the  non-existence  of  the  covenant  to 
renew  was  a  defect  of  title,  which  enabled  him  to  vacate 
the  sale  and  return  the  deposit  imder  the  4th  condition. 
It  was  not  a  case  for  compensation,  even  if  it  had  come 
within  the  clause  as  to  misstatements;  for  it  was  impossible 
to  fix  the  amoimt  of  compensation.  It  was  impossible  to 
predicate  how  &r  the  lord  of  the  manor  might  consider 
himself  boimd  by  the  supposed  custom  under  which  his 
predecessors  and  the  lessees  had  acted.  The  vendor  was 
perfectly  blameless  in  regard  to  the  description,  for  he  acted 
on  a  belief  which  he  had  formed  bom  what  the  steward  of 
the  manor  had  told  him;  and  therefore  it  was  a  case  in 
which  the  Coiul  in  its  discretion  would  not  enforce  a  spo- 

(^0  1«  Ven.  1.  {h)  \  Keen,  729.  (c)  3  Beav.  124. 
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cific  performance,  the  effect  of  which  would  be  to  sacrifice 
the  property.  The  Court  would  leave  the  parties  to  their 
legal  remedies. 


29 


1853. 


Vice-Chancellor  : — 

The  questions  in  this  case  arise  upon  the  particulars  and 
conditions  of  sale:  and  the  first  question  is,  whether  or 
not  the  vendor  is  entitled  to  say  he  can  rescind  the  con-* 
tract  on  returning  the  deposit  money,  it  being  admitted 
that  this  is  not  a  case  in  which  there  is  any  misconduct  on 
the  part  of  the  vendor,  except  that  it  may  be  said  that  he 
has  been  negligent  in  not  fiilly  informing  himself  of  the 
nature  of  his  interest  He  was,  there  is  no  doubt,  acting 
innocently,  on  the  impression  that  his  interest  was  that 
which  he  represented  it  to  be.  The  second  question  is, 
whether  the  piurchaser  can,  under  the  special  circumstances 
of  the  case,  insist  on  a  specific  performance  of  the  contract, 
with  compensation  for  the  difference  in  the  value  of  the  in- 
terest of  the  vendor. 

The  4th  condition  of  sale  provides  for  the  delivery  of 
the  abstract  of  title  within  fourteen  days,  and  for  the  deli- 
very by  the  purchaser  of  his  objections  to  the  title  within  a 
like  period :  and  it  then  provides,  that  the  vendor  shall  be 
at  liberty,  if  he  thinks  fit,  by  notice  in  writing  at  any  time 
after  the  delivery  of  such  statements  of  objections,  to  vacate 
the  sale;  and,  on  the  sale  being  so  vacated,  the  deposit  is  to 
be  returned  without  interest,  costs,  or  other  compensation. 
Upon  this  clause  I  may  observe,  that  the  liberty  given  to 
the  vendor  to  vacate  the  sale  cannot  be  construed  as  a 
general  power  of  rescinding  the  contract,  but  must  be  taken 
to  refer  to  the  case  of  objections  with  regard  to  title  with 
which  this  provision  is  connected.  The  provisions  in  the 
5th  clause,  that  the  lease  and  assignment  are  to  be  taken 
and  accepted  as  evidence  of  title  to  the  customary  lease- 
hold property,  are  not  without  some  bearing  on  the  ques- 
tion; and  there  is  then  the  6th  condition,  that  any  error, 
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misdescription,  or  misstatement  shall  not  vitiate  the  sale, 
but  that  the  parties  shall  pay  or  allow  a  compensation. 
With  reference  to  the  efifect  of  this  condition,  it  is  said  that 
the  vendor,  having  made  such  a  description  of  the  property 
by  mistake,  it  is  a  great  hardship  upon  him,  not  capa- 
ble of  estimation,  that  he  should  be  compelled  to  give  up 
his  tenure,  which,  although  it  does  not  confer  an  absolute 
right  of  renewal,  yet  affords  at  least  a  facility  for  procuring 
a  renewal  of  the  lease.     It  is  said,  that  the  Court  would  be 
thereby  handing  over  to  another  party  the  benefit  of  the 
custom  or  habit  of  the  lord,  which  might  afiEbrd  the  assignee 
almost  all  the  advantage  which  the  actual  right  would  give ; 
and  that  it  would  be  therefore  inequitable  to  allow  the  pur- 
chaser to  insist  on  the  performance  of  the  contract  with 
full  compensation,  when  he  had  at  the  same  time  the  inde- 
finite benefit  of  obtaining  from  the  lord  the  renewal  in  such 
a  way  as  to  give  him  the  whole  interest  he  contracted  for. 
It  does  not  appear  to  me,  however,  that  I  could,  on  that 
ground,  refuse  to  enforce  the  specific  performance  of  the 
contract     It  is  true,  that  there  are  some  cases  of  innocent 
mistake,  in  which  it  has  been  said  that  the  purchaser  can- 
not insist  upon  specific  performance  with   compensation, 
and  that  he  must  take  the  whole  as  it  is,  or  allow  the  con- 
tract to  be  vacated.     But,  in  this  case,  the  6th  condition 
of  sale  seems  to  have  been  framed  to  meet  that  difficulty, 
and  to  prevent  these  cases  from  applying  in  the  present  in- 
stance.  The  construction  of  that  condition  must  be  the  same 
as  that  of  the  similar  condition  in  the  case  of  Leslie  v. 
Tomp8on(a)y  in  which  the  Vice-Chancellor  TuvTier  thought 
that  the  mistake  or  error  meant  to  be  referred  to  was  such 
as  would  vitiate  or  annul  the  contract  for  sale.    In  that  case 
the  vendor,  from  having  relied  on  old  documents  in  pre- 
paring the  particulars,  had  inaccurately  described  the  pro- 
perty, without  any  intention  to  defi^ud.     That  case  does 
not  touch  the  question  as  to  hardship.   With  regard  to  that 
point,  if  this  had  been  a  church  lease,  and  it  had  been  re- 
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presented  that  there  was  a  perpetual  right,  the  case  might 
have  presented  more  difficulty.     The  argmnent  as  to  the 
effect  of  the  ordinary  practice  as  to  renewals  would  have 
had  more  force,  (I  do  not  say  whether  it  would  have  suc- 
ceeded); for  in  that  case  there  is  more  than  the  mere  habit 
of  renewal     It  does  not  depend  altogether  on  individual 
will     The  lessors  have  only  life  interests,  and  by  refusing 
to  renew,  they  would  risk  the  loss  of  all  the  benefit  they 
might  derive  from  the  property.     It  is,  therefore,  in  such 
cases  the  continual  practice  to  renew  the  leases,  and  the 
interest  of  the  lessee  imder  a  church  lease  has  had  some 
sort  of  recognition  by  the  L^islature.     A  recent  Act  pro- 
rides,  that  regard  shall  be  had  to  that  particular  interest  by 
the  Ecclesiastical  Commissioners.     But  this  is  an  entirely 
different  case.     There  is  nothing  to  induce  the  lord  to  give 
up  the  benefit  of  obtaining  the  full  rent  on  the  expiration 
of  the  lease.    If  he  did  not  do  so  it  would  be  a  mere  bounty 
to  the  lessee.     The  steward  seems  hitherto  to  have  been 
under  the  same  mistake  as  other  parties,  for  he  had  given 
a  certificate  of  the  custom;  but  he  is  now  aware  of  it,  and 
has  discovered  that  there  is  no  such  custom.     It  is,  there- 
fore, too  much  to  say  that  the  Plaintiff,  and  those  claiming 
under  him,  will  be  likely  to  procure  a  renewal  on  the  same 
terms  as  heretofore;  and  that  not  only  the  present  lord,  but 
all  other  parties  who  may  acquire  the  manor,  with  the  view 
of  course  of  making  the  most  of  it,  will  have  respect  to  this 
habit  of  renewal  which  had  arisen  by  mistaka     I  do  not 
think,  that,  in  the  circumstances  of  this  case,  I  can  give  the 
Defendant  any  benefit  of  that  speculation,  or  conclude  that 
it  will  be  harsh  or  inequitable  to  give  the  purchaser  com- 
pensation in  respect  of  the  mistake.     I  think  that  it  is  one 
of  the  cases,  for  which  the  6th  condition  of  sale  must  be 
taken  to  provide. 


1853. 
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One  point  remains  to  be  considered, — whether,  under 
the  4th  condition  of  sale,  the  vaidor  was  not  at  liberty 
to  vacate  the  contract     Upon  this  question,  I  certainly  felt 
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some  difficulty.  A  formal  notice  had  not  been  given,  but 
as  that  might  be  done  during  the  argument,  in  order  that 
the  question  might  be  fairly  raised,  the  counsel  for  the 
Plaintiff  very  properly  waived  any  objection  on  that  ground, 
except  in  so  far  as  it  might  affect  the  costs.  The  4th  con- 
dition relates  to  the  title  of  the  vendor  to  the  thing  which 
he  describes.  The  vendor  proposes  to  sell  a  perpetual 
interest,  which  turns  out  to  be  an  interest  for  twenty-one 
years  only.  It  is  difficult  to  say  that  this  is  not  in  one 
sense  a  question  of  title;  but  looking  at  the  whole  of  these 
conditions  of  sale,  I  think  that  they  must  be  taken  to  mean 
this : — "  I  (the  vendor)  have  described  my  property  as  being 
of  a  particular  character  and  a  particular  tenure.  It  may 
be,  that  what  I  have  described  is  perpetually  renewable,  but 
the  title  may  be  in  some  other  pei^on,  and  not  in  me."  The 
title  in  that  sense  must  mean  the  title  to  the  thing  described. 
In  this  point  of  view  the  5th  condition  is  important  The 
existing  lease  is  to  be  taken  as  sufficient  evidence  of  the 
title;  but  it  cannot  be  contended  that  the  lease  is  any  evi- 
dence that  it  is  perpetually  renewable;  the  lease  is,  never- 
theless, to  be  evidence  of  the  title  of  the  lessee  to  the 
property  he  has  described  and  offered  for  sala  I  think 
that  it  is  to  the  title  in  this  sense  that  the  4th  condition 
applies,  and  that  it  means,  that,  if  the  purchaser  makes 
such  objections  to  the  title  of  the  vendor  to  the  leasehold 
estate  which  he  cannot  remove,  then  he  shall  be  at  liberty 
to  vacate  the  contract. 


There  must  be  a  decree  for  specific  performance,  with  an 
inquiry  what  compensation  should  be  allowed  to  the  pur- 
chaser for  the  difference  in  value  as  regards  the  house, 
garden,  &c.,  between  a  leasehold  interest  renewable  every 
twenty-one  years,  on  the  payment  of  the  customary  fine 
(calculated  on  the  same  principle  as  the  fine  paid  on  the 
last  renewal),  and  at  an  annual  rent  of  lOa,  and  the  value  of 
the  interest  in  the  same  property  which  the  vendor  is  capa- 
ble of  conveying  to  the  purchaser. 
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POOLE  u  BOTT.  Apnliith. 

Michael  BOTT,  by  his  wUl,  dated  the  21st  of  Decern-  A  devise  of 

ber,  1844,  gave  and  devised  unto  his  four  sons,  John,  the  four  sons 

Thomaa,  Charlee,  and  Philip,  their  respective  heirs  and  ^^q^^^*^ 

executois,  all  his  freehold,  copyhold,  and  leasehold  estates,  common,  and 

in  equal  shares,  as  tenants  in  common,  and  to  become  residuary  per- 

vested  in  his  said  sons  at  the  times  following,  viz,  one  ^^rust  fo^the 

moiety  or  half  part  of  his  said  estates  respectively  when  "*°*®  t^^.^ 

,         ,  .  IT  ^  sons,  in  like 

and  as  his  said  sons  respectively  should  attain  the  age  of  manner,  to  be 

J . J    - 1.  •    •  •  M  111*         A    vested  in  them 

twenly-one  years,  and  the  remainmg  moiety  or  halt  part  tm  to  one 
thereof  when  and  so  soon  as  his  youngest  son  for  the  time  ^o^^**  *^*^ 
being  should  attain  the  age  of  twenty-one  years ;  but,  in  apectively  at- 
case  any  one  or  more  of  his  said  sons  should  die  before  the  one  years  of 
lespectiye  moieties  of  and  in  his  or  their  shaie  or  shares  Z[^,r  *° 
of  and  in  his  said  estates  should  become  vested  as  hust  "Jow*y  ^^^^ 

the  youngest 

aforesaid,  the  said  testator  gave  and  devised  such  unvested  should  attain 
ahares  of  and  in  the  said  messuages  or  tenements,  farms,  in^iasTaiw 
lands,  and  hereditaments,  which  should  belong  to  his  son  '^^^efore  the 

respective 
moietieB  of  his  share  should  become  vested,  then  the  unvested  share  which  should  belong, 
to  the  son  bo  dying,  and  also  his  accrued  share,  to  go  to  the  others  of  the  testator^s  sons  as 
tenants  in  common,  and  to  become  vested  at  the  times  aforesaid;  and  in  case  all  his  sons 
diould  die  under  twenty-one,  then  to  the  testator's  right  heirs;  and  the  testator  appointed 
his  executors  guardians  of  his  sons,  and  empowered  such  guardians  to  receive  the  rents  and 
profits  of  the  respective  shares  of  his  eons  in  the  said  real  estate  during  their  minorities,  for 
their  maintenance,  education,  and  advancement: — ffdd,  that  the  sons  took  an  immediate 
and  vested  interest  in  their  respective  shares  in  the  real  and  personal  estate,  but  liable  to 
be  devestad  by  their  death  before  the  time  at  which  the  testator  declared  they  should  re- 
spectively be  vested,  payable,  or  transferable. 

The  wiU  contained  a  proviso,  that  in  case  any  one  of  the  testator's  sons  should  marry  or 
iUegaUy  cohabit  with  certain  of  their  Cousins,  then  and  in  every  such  case,  as  well  the  ori- 
ginal as  every  accruing  share  or  shares  of  the  said  son  or  sons  so  intermarrying  or  illegally 
cohabiting  as  aforesaid^  should  go  over  and  be  in  trust  for  all  and  every  the  person  or  per- 
sons, who,  under  the  trusts  and  directions  of  the  will,  would  have  been  entitled  thereto, 
incase  the  son  or  sons  so  intermarrying  or  illegally  cohabiting  as  aforesaid  had  died  under 
the  age  of  twenty-one  years;  and  he  declared,  that  it  should  not  be  lawful  for  his  trustees 
to  pay  to  his  sons  the  amount  thereby  bequeathed,  or  to  permit  them  to  enter  upon  the 
possession  of  the  lands  thereby  devised,  unUl  they  should  have  respectively  given  and  exe- 
cuted to  his  trustees  a  bond  in  the  penal  sum  of  20,000^  that  they  respecUvely  would  not 
intermarry  or  illegi^y  cohabit  with  their  said  cousins. 

ffdd,  thai  the  direction  with  regard  to  the  bonds  would  not  be  enforced  by  the  Court; 
and  Uie  trustees  were  directed  to  transfer  the  residuary  sharea  of  the  sons,  witiiout  requir- 
ing them  to  enter  into  such  bonds. 

VOL.  XI.  D  H.  W. 
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or  sons  respectively  so  dying  as  aforesaid,  and  also  the 
share  or  several  shares  of  and  in  the  said  hereditaments 
which  the  same  son  or  sons  respectively  should  take  under 
that  provision,  unto  and  to  the  use  of  the  other  or  others 
of  his  said  sons,  share  and  share  alike,  as  tenants  in  com- 
mon, and  to  become  vested  at  such  ages,  days,  or  times  as 
his  or  their  original  share  or  shares,  and  his  or  their  re- 
spective heirs,  executors,  administrators,  and  assigns ;  and 
in  case  all  his  said  sons  should  die  under  the  age  of  twenty- 
one  years,  then  the  said  testator  gave  and  devised  the  same 
messuages  or  tenements,  farms,  lands,  and  hereditaments, 
unto  his  own  right  heirs  for  ever. 


The  testator  then  gave  to  Poole  and  two  others  all  other 
his  goods,  chattels,  and  personal  estate,  upon  trust  to  con- 
vert into  money  such  parts  as  did  not  consist  of  money  or 
Government  securities,  and  to  stand  possessed  of  the  resi- 
due, after  pajmient  of  his  debts  and  funeral  and  testament- 
ary expenses,  upon  trust  for  his  four  sons,  JohUy  Thomas, 
Charles,  and  Philip,  in  equal  shares,  one  moiety  or  half 
part  of  such  shares  to  become  vested  in  and  payable  and 
transferable  to  them  respectively  when  and  as  they  should 
respectively  attain  the  age  of  twenty-one  years,  and  the  re- 
maining moiety  or  half  part  thereof  to  become  vested  in 
and  payable  and  transferable  to  them  when  and  so  soon  as 
his  youngest  son  for  the  time  being  should  attain  the  age 
of  twenty-one  years,  provided,  and  he  did  thereby  dechure 
his  will  to  be,  that  if  any  one  or  more  of  his  said  sons 
should  die  before  the  respective  moieties  of  his  or  their 
share  or  shares  should  become  vested,  payable,  and  trans- 
ferable as  last  aforesaid,  then  and  in  such  case  the  unvested 
share  or  shares  of  him  or  them  so  dying,  should  go  and 
accrue  to  the  siurvivors  or  survivor,  or  others  or  other  of  his 
said  sons,  and  be  equally  divided  amongst  them  if  more 
than  one,  share  and  share  alike ;  and  the  same  should  be- 
come vested,  and  payable  or  transferable,  at  such  ages. 
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days,  and  times,  as  his  or  their  original  portion  or  portions  1863. 
were  thereby  directed  to  become  vested  and  payable,  or 
transferable^  as  aforesaid  ;  and,  in  case  of  the  death  of  any 
other  of  his  said  sons  before  such  accruing  or  surviving 
share  or  shares  should  become  vested  as  aforesaid,  then 
every  such  accruing  or  surviving  share  should  again  be  sub- 
ject and  liable  to  such  right,  chance,  contingency,  or  condi- 
tion, or  accruer  to  and  amongst  the  survivors  or  smrvivor 
and  others  or  other  of  his  said  sons,  as  thereinbefore  is 
provided  concerning  the  said  original  portion  or  portions,  or 
share  or  shares. 

Then  followed  provisions  for  the  maintenance  of  the  sons 
during  their  minorities,  and  a  limitation  of  the  residuary 
personal  estate  in  case  all  his  said  sons  should  die  under 
twenty-one  years  of  age.  Upon  trust  for  such  person  or  per- 
sons as,  at  or  immediately  upon  the  decease  of  all  his  said 
sons  without  issue  as  aforesaid,  would  be  entitled  to  his  (the 
testator's)  personal  estate  under  the  statute  of  distribu- 
tions, in  case  he  had  died  intestate  immediately  after  such 
fidlure  of  issue. 

Then  followed  a  provision,  that,  in  case  any  of  his  said 
sons  should  intermarry  or  illegally  cohabit  with  any  of  their 

cousins,  the  daughters  of ,  of ,  then,  and  in  any 

such  case,  as  well  the  original  as  every  accruing  share  of 
the  son  or  sons  so  intermarrying  or  illegally  cohabiting  as 
aforesaid,  should  go  over  and  be  in  trust  for  all  and  every 
the  person  or  persons  who,  under  the  trusts  of  his  will, 
would  have  been  entitled  thereto  in  case  the  son  or  sons 
80  intermarrying  or  illegally  cohabiting  as  aforesaid  had 
died  under  the  age  of  twenty-one  years.  Provided  also, 
and  he  did  thereby  direct  and  declare,  that  it  should  not 
be  lawful  for  his  trustees  to  pay  to  his  said  sons  the  amoimt 
given  or  bequeathed  to  them  respectively  by  his  will,  or  to 
permit  ihem  to  enter  upon  the  real  estate  thereby  devised 

d2 


36 


18fi3L 


Slattfiieni, 


CASES  IN  CHANCERY. 

to  them  respectively,  or  any  part  of  the  same  real  and  per- 
Bonal  estate,  imtil  they  should  respectively  iiave  given  and 
executed  to  his  said  trustees  for  the  time  being  a  bond  in 
the  sum  of  20,000?.,  that  they  respectively  would  not  inter- 
marry or  illegaUy  cohabit  with  any  of  the  daughters  of  the 

said ,  of .    And  the  testator  appointed  Poole  and 

the  two  others  executors  of  his  will,  and  he  also  appointed 
them  guardians  of  the  persons  and  estates  of  his  sons  during 
their  respective  minorities,  and  empowered  the  said  guar- 
dians to  receive  the  rents  and  profits  of  the  respective 
shares  of  his  said  sons  respectively  in  his  real  estates  during 
their  respective  minorities,  and  to  apply  all  or  any  parts  of 
the  said  rents  of  the  same  shares  to  their  respective  main- 
tenance, education,  and  advancement 

The  testator  died  on  the  29th  of  December,  1846. 

John,  the  eldest  son,  died  on  the  7th  of  January,  1849. 
The  other  sons  were  still  infieuits  at  the  time  of  the  institution 
of  the  suit^  but  two  of  them  came  of  age  during  its  progress. 


Argvmeni. 


Mr.  C,  HaU,  for  the  Plaintiff,  the  sole  acting  trustee  and 
executor. 

Mr.  Shapter,  for  the  persons  who,  if  the  trusts  of  the  will 
— ^for  such  person  or  persons  as  at  or  immediately  upon  the 
decease  of  all  the  testator's  four  sons  without  issue  would,  by 
virtue  of  the  Statute  of  Distributions,  be  entitled  to  his  per- 
sonal estate,  in  case  he  had  died  intestate  immediately  after 
such  fedlure  of  issue, — ^had  in  b/st  come  into  operation  im- 
mediately before  the  filing  of  the  bill,  would  have  become 
entitled  under  such  trusts. 

Mr.  FoUett  and  Mr.  E.  F.  Smith  for  Thomas  BoU,  the 
eldest  surviving  son  and  heir  at  law  of  the  testator  and  of 
John  BoU,  the  deceased  son. 
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Mr.  C7.  Barber  for  Charles  Bott  and  Philip  Batt,  the 
two  surviving  younger  8on& 

Upon  the  point  whether  the  interest  of  the  sons  of  the 
testator  in  the  real  and  personal  estate  was  vested  or  con- 
tingent^ having  regard  to  the  words  of  the  will,  which  spe- 
cified certain  ages  and  events — ^namely,  the  attainment  of 
their  ages  of  twenty-one,  and  the  attainment  of  that  age  by 
the  youngest  son,  as  the  time  at  which  it  should  vest — and 
described  the  shares  before  that  time  and  event  as  "un- 
vested,'^  the  cases  of  Ta/ylor  v.  Frobiaher  (a)  and  Berke- 
ley V.  Swmbv/rne  (6)  were  cited. 
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The  Yice-Chancellob  held,  that^  looking  at  the  whole 
will,  and  notwithstanding  the  testator  spoke  of  the  shares  as 
tinvested,  and  of  the  time  at  which  they  should  vest,  there 
was  an  immediate  devise  and  gift  of  the  several  shares  of 
the  real  and  personal  estate  to  the  sons,  liable,  however,  to 
be  devested  in  the  events  referred  to  in  the  wilL  There 
was  no  doubt,  that,  in  a  legal  sense,  the  word  "  vested " 
meant  that  the  legatees  were  not  to  tak:e  any  interest  until 
the  time  appointed  by  the  vrill;  and,  if  the  case  rested 
there,  the  point  might  be  questionable ;  but^  upon  going  on. 
further,  the  testator  directed  clearly  enough  what  was  to  be 
done  with  the  two  moietie&  First,  as  to  one  moiety,  the 
shares  were  to  vest  in  the  sons  at  twenty-one;  and,  as  to 
the  other  moiety,  the  shares  were  to  vest  and  become  pay- 
able when  the  youngest  son  should  attain  twenty-one;  and, 
if  any  die  under  twenty-one,  the  testator  gave  the  shar^ 
which  should  belong  to  the  son  or  sons  so  dying  to  the 
others  of  them.  It  might  not  have  been  entirely  satisfac- 
tory if  there  had  been  nothing  more  in  the  case;  but  there 


JudgmetU, 


(a)  5DeG.&ai91. 


(b)  16  Sim.  275. 


Jwij/mm, 
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1653.^  was  afterwards  the  guardianship  clause,  in  which  the  testa- 
tor, after  appointing  his  executors  the  guardians  of  the  per- 
sons and  estates  of  his  sons  during  their  respective  minori- 
ties (the  estates  there  referrM  to  being  the  estates  in  ques- 
tion), empowered  the  said  guardians  to  receive  the  rents 
and  profits  of  the  respective  shares  of  his  said  sons  in 
his  real  estates  during  their  minorities.  The  testator 
had  not^  as  in  the  case  of  the  personal  estate,  interposed 
trustees;  but  he  had  made  an  immediate  gift  of  the  real 
estate  to  his  sons,  and  then  he  added  a  power  to  the  guar- 
dians to  receive  the  rents  of  their  shares.  According  to 
the  construction  which  had  been  contended  for,  if  a  son 
died  under  twenty-one,  the  other  sons  would  have  had 
no  means  of  acquiring  any  benefit  firom  the  share  of  the 
child  so  dying;  because,  under  this  clause,  it  was  only  dur- 
ing the  minority  of  the  children  that  the  guardians  had 
the  power  to  receive  and  apply  the  rents,  and  upon  thdr 
death  the  guardianship  would  have  ceased.  The  word 
"  vest,"  as  well  any  other  word,  might  receive  a  modified 
interpretaticm  where  the  context  required  it  In  determin- 
ing this  case,  it  was  satisfactory  to  find  that  there  were  two 
cases  in  which  such  a  qualified  construction  of  tlie  word 
had  been  adopted. 


Upon  the  question,  whether  the  sons  were  bound  to  give, 
or  the  trustees  bound  to  require  the  bonds  to  be  given 
under  the  above  proviso,  Da  Costa  v.  JoTies  (a)  and  OUber 
V.  Sykes  (6)  were  cited. 


ViCE-Ch  ANCELLOR : — 

It  is  very  possible,  that  the  only  result  of  requiring  the 
bond  mentioned  in  the  will  would  be  the  discovery  that  it 

(a)  2  Cowp.  729.  (6)  16  East,  160. 
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was  wholly  ineffectual  Unless  all  the  sons  die  under  the 
age  of  twenty-one,  the  next  of  kin  are  not  to  take.  This 
condition,  however,  is,  that  if  any  of  the  sons  marry  or  il- 
legally cohabit  with  his  cousin,  his  share  is  to  go  over  as  if 
he  had  died  under  twenty-one. 
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It  is  possible  that  eveiy  one  of  the  sons  might  do  what 
the  testator  by  this  clause  indicates  his  desire  that  they 
should  not  do;  and  the  death  of  all  the  sons  under  twenty- 
(me  not  having  in  fact  taken  place,  there  may  be  a  doubt 
whether  the  forfeiture  under  the  second  provision  has  not 
the  e£fect  of  carrying  the  share  back  to  the  sons  under  the 
former  limitation.  The  will  does  not  contain  a  gift  over 
accurately  coinciding  with  the  condition  as  to  the  for- 
feiture. 

Even,  however,  if  it  were  clear  that  there  would  be  some 
person  interested  in  enforcing  the  bond,  I  think  I  ought 
not  to  direct  such  a  bond  to  be  entered  into. 


Any  action  brought  upon  such  a  bond,  if  it  could  be  sus- 
tained, would  be  attended  with  judicial  inquiries,  which 
could  hardly  &il  to  disturb  the  peace  of  another  family; 
that  family  being  at  the  same  time  one  which  does  not  take 
any  interest  or  benefit  under  the  will  of  this  testator.  I 
am  of  opinion  that  this  Court  should  not,  under  these  cir- 
cumstances, require  an  instrument  to  be  executed  which 
might  be  followed  with  such  consequences.  I  shall,  there- 
fore, direct  the  transfer  of  the  shares  of  the  sons  to  be  made 
to  them  without  regard  to  this  direction. 
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AprU  mh;  BIRD  ^  FOX. 

May  Zi9t, 

A  direction  by  JOHN  BIRD,  by  his  will,  dated  in  1829,  directed  that 
his  truBtees  his  8on  JohUy  and  his  daughters  Eliza  and  Harriet  (the 
sehed^d^poB-  Plaintiffs  in  the  cause),  should  stand  seised  and  possessed  of 
Beased  of  his  tig  real  and  residuary  personal  estate,  upon  trust  to  pay  an 
sonal  estate  annuity  of  200i.  to  his  wife  for  her  life;  and  then,  after  re- 
Sm  Md*^  citing  that  he  had  advanced  his  daughter  Ann  Cox  500?. 
*^b^"^^'*°^  on  her  marriage,  the  testator  directed  that  his  said  son  and 
to  to  raise  out  da^ghters  should  raise  out  of  his  real  and  personal  estate 
personal  68>  siich  a  sum  of  money,  as,  with  the  sum  already  advanced  to 
drat^s^to  ^^^  ^^  daughter  Arm,  would  together  be  equal  in  value 
make  up,  with  to  the  property  which  his  other  children  would  be  entitled 

what  his  r    r      j 

daughter  A.  to  imder  that  his  will,  in  trust  to  invest  the  same  and  pay 
on hermar?  *^®  interest  to  Oeorge  Cox,  the  husband  of  his  daughter 
"*8®»  ^      ,    Ann,  for  his  life  (a),  and  after  his  decease  to  pay  the  prin- 

amount  equal  ,  ^  ^  .        . 

to  the  proper-  cipal  monies  to  such  person  or  persons  as  An/n  his  wife 
childmi  ^  should  by  deed  or  will  appoint^  and  in  defstult  thereof,  to 
tied^to  mider  ^®^  ^^^*  of  kin  as  if  she  had  died  a  feme  sole  and  intestate, 
his  wiU;  and  a  The  will  then  proceeded: — "And,  subject  to  the  trusts  and 

devise  of  all 
his  real  estate 

and  the  residue  of  his  personal  estate  to  his  other  six  children,  as  tenants  in  common,  and 
until  a  sale  of  all  his  real  and  personal  estate  should  be  made;  and  in  order  that  no  such 
sale  should  be  required,  to  ascertain  the  amount  of  the  share  of  his  daughter  A.,  he  autho- 
rised his  trustees,  if  they  should  think  fit,  to  cause  a  valuation  to  be  made  of  his  real  and 
personal  estate,  and  according  to  its  amount,  after  deducting  debts  &c.,  to  fix  the  share  of 
his  daughter  ^.,  which  should  be  accepted  by  her;  with  a  further  direction,  that  she  should 
not  be  entitled  to  any  interest  on  her  share,  until  each  of  his  other  children  had  reoeiyed 
interest  on  a  sum  equal  to  the  amount  previously  advanced  to  her;  and  that  no  valuation 
should  be  required  to  be  made  until  each  of  &e  other  children  had  received  such  equal 
sum;  and  a  clause  declaring  that  the  receipts  of  the  trusteee  shall  be  sufficient  dif- 
cKargcB  for  any  money  payable  to  them  under  his  will,  and  that  the  person  paying  it  shall 
not  be  liable  to  ascertain  the  necessity  or  regularity  of  any  mortgage,  sale,  or  disposition 
under  the  trusts  of  the  will: — Hdd,  that  the  trustees  had  a  power  of  sale  of  the  whole  real 
estate  of  the  testator,  which  it  was  at  their  discretion  to  exercise  in  case  they  did  not  think 
fit  to  proceed  by  way  of  valuation. 

(a)  This  was  revoked  by  a  codicil,  and  the  interest  given  to  the 
wife  for  her  separate  use. 


Staiew^etU. 
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provisions  aforesaid,  I  give  and  devise  all  my  real  estate,  and  1853. 
residue  of  my  personal  estate,  unto  my  sons  John  Bird 
and  Charles  Bi/rd,  and  my  daughters  Eliza  Bird,  Ma/ry 
Bird,  Harriet  Bird,  and  Louisa  Bird,  their  respective 
heirs  and  assigns,  in  equal  shares  and  proportions,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  imtil  a  sale  of  my 
real  or  personal  estate  shall  be  made;  and  in  order  that  no 
Buch  sale  riiall  be  required  to  ascertain  the  amoimt  of  the 
share  which  my  daughter  Ann  will  be  entitled  to  under 
this  my  will,  I  authorise  my  said  son  John  Bird,  and  my 
said  daughters  Eliza  Bird  and  Harriet  Bird,  if  they  shall 
think  fit,  to  cause  a  valuation  to  be  made  of  my  real  and 
personal  estate;  and  that,  according  to  the  amoimt  of  such 
valuation,  after  deducting  debts,  funeral  and  testamentary 
expenses,  the  share  which  my  daughter  Arm  or  the  said 
George  Cox  will  be  entitled  to  under  this  my  will  shall  be 
fixed  upon  by  my  said  son  John  Bird,  and  daughters 
Eliza  and  Harriet  Bird,  and  the  amoimt  thereof  shall  be 
accepted  and  taken  by  her  or  the  said  Oeorge  Cox  accord- 
ingly;  and  I  further  direct,  that  my  daughter  A7i/n  or  the 
said  Oeorge  Cox  shall  not  be  entitled  to  receive  any  inter- 
est or  any  sum  of  money  under  this  my  will  imtil  each  of* 
my  other  children  shall  have  received  5002.,  and  shall  not 
be  entitled  to  the  receipt  of  any  interest  on  her  share  (if 
any)  until  such  sum  of  money  as  will  be  equal  to  the  inter- 
est of  5002.  at  61.  per  cent,  shall  be  received  by  each  of  my 
other  children:  And  I  also  direct  that  no  valuation  shall 
be  required  to  be  made  as  aforesaid,  whether  such  sale  shall 
have  taken  place  or  not,  until  the  said  sum  of  5002.,  or  such 
mterest,  shall  be  received  by  each  of  my  said  children  (ex- 
cept Ann):  And  I  expressly  declare,  that  the  receipt  or  re- 
ceipts of  my  said  son  John  Bi/rd,  and  my  daughters  Eliza 
Bird  and  Harriet  Bird,  and  the  survivors  and  survivor  of 
them,  and  the  heirs,  executors,  administrators,  and  assigns 
of  such  survivor,  for  any  money  payable  to  them  or  him 
under  this  my  will,  shall  effectually  discharge  the  person  or 
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persons  to  whom  the  same  shall  be  respectively  given  from 
being  obliged  to  see  to  the  application,  or  from  being  an- 
swerable for  the  misapplication  or  nonapplication  of  the 
money  therein  respectively  mentioned  to  be  received,  and 
finom  being  bomid  to  ascertain  the  necessity  or  regularity  of 
any  mortgage,  sale,  or  disposition  which  may  be  made  by 
my  said  son  John  Bird,  and  my  said  daughters  Eliza  Bird 
and  Harriet  Bird,  and  the  survivors  and  survivor  of  them^ 
under  the  trusts  of  this  my  will" 

The  testator  died  in  1834,  and  his  widow,  the  annuitant, 
in  1844. 

In  the  year  1852,  the  Plaintiflfe,  John,  Eliza,  and  Harriet, 
as  trustees  under  the  will,  contracted  with  the  Defendant, 
Charles  Fox,  for  the  sale  to  him  of  a  freehold  estate  near 
WdUngton,  in  Somerset,  being  part  of  the  real  estate  of  the 
testator.  By  this  contract,  the  vendors  agreed,  that,  on 
payment  of  the  purchase-money,  they  would  execute  to  the 
said  Charles  Fox  a  proper  conveyance  of  the  said  premises 
in  fee  simple,  adding  that,  as  they  were  trustees  with  a 
power  of  sale,  they  would  covenant  merely  that  they  had 
done  no  act  to  incumber;  and  the  parties  beneficially  inter- 
ested should  not  be  required  to  join  in  such  conveyance. 

Ann  Cox  was  dead  before  the  date  of  the  contract,  hav- 
ing by  her  will  appointed  an  executor,  by  whom  her  will 
was  proved. 

The  Defendant  was  advised,  that  the  Plainti£&  had  only 
a  power  of  sale  extending  to  such  a  portion  of  the  estate  as 
would  be  sufficient  to  satisfy  the  share  of  Ann  Cooc.  In 
this  view  of  the  case,  it  was  stated  that  he  was  supported 
by  the  opinion  of  a  late  eminent  conveyancer  (a),  before 

(a)  Mr.  Brodie. 
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whom  the  case  had  been  laid.  It  appeared  upon  the  affi- 
davits, that  there  had  been  a  previous  sale  of  a  portion  of 
the  testator's  estate,  from  which  about  4007.  had  been  pro- 
duced,— a  fact  which  had  come  to  the  knowledge  of  the  pur- 
chaser. The  purchaser's  solicitor  had  asked  for  an  account 
of  the  personal  estate,  and  of  the  debts,  but  which  the 
vendors  had  declined  to  give. 


1853. 
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Mr.  RoU  and  Mr.  Morris,  for  the  PlaintiflFs,  insisted  that,     ^rgummu. 
upon  the  will,  the  Plaintiff  had  a  clear  power  of  sale,  and 
were  competent  to  make  a  good  title. 

Mr.  W,  M,  James  and  Mr.  Cairns,  for  the  purchaser, 
contended,  that  it  was  the  duty  of  the  Plainti£&,  in  the  ex- 
ecution of  their  trust,  to  ascertain  the  value  or  amount  of 
the  share  of  the  daughter,  ^titi  Cox,  in  the  manner  pointed 
out  by  the  will,  and  not  by  a  sale;  and  having  ascertained 
the  amount  of  that  share,  it  was  then  their  duty  to  satisfy 
it  by  an  application  of  any  portion  of  the  estate  not  requir- 
ed for  debts  or  legacies.  It  would  be  a  breach  of  trust  to 
sell  the  entire  estate,  of  which  the  purchaser  would  clearly 
have  notice.  Under  such  circumstances,  it  was  at  least  in- 
cumbent on  the  vendors  to  shew  that  the  sale,  which  they 
attempted  to  effect^  was  inevitable,  especially  as  it  appeared 
that^  independent  of  the  estate  comprised  in  the  contract,  a 
sum  of  money  had  been  raised  which  might  have  been  suf- 
ficient to  answer  the  share  of  the  married  daughter.  In 
Forbes  v.  Peacock  (a),  Lord  LyTidhurst  says,  **  If,  indeed, 
he  (the  purchaser)  had  notice  that  the  vendor  intended  to 
commit  a  breach  of  trust,  and  was  selling  the  estate  for 
that  purpose,  he  would,  by  purchasing  under  such  circum- 
stances, be  concurring  in  the  breach  of  trust,  and  thereby 
become  responsible  "  (b). 


(a)  1  Ph.  717. 


(6)  Id.  721. 
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1863.  ViCE-ChANCELLOR:— 

Upon  the  construction  of  the  will,  having  the  most  un- 


feigned respect  for  the  gentleman  who  appears  to  have 
Judgmau,  ^©J^  ^  contrary  view,  but  who  also  seems  to  have  had 
other  circumstances  present  to  his  mind  that  may,  in  some 
measure,  have  influenced  and  biassed  his  opinion,  I  cannot 
have  any  doubt  that  there  is  an  option  given  by  this  will  to 
the  trustees  to  take  one  of  two  courses,  in  order  to  raise,  as 
it  is  here  expressed,  "  such  a  sum  of  money  as,  with  the  sum 
already  advanced  to  his  daughter  Arm,  would  together  be 
equal  in  value  to  the  property  which  his  other  children 
would  be  entitled  to  under  his  will  f  and  they  mighty  for 
that  purpose,  either  have  sold  the  whole  estate,  or  caused  a 
valuation  to  be  made  of  the  real  and  personal  estate,  and, 
according  to  the  amount  of  that  valuation,  after  deducting 
debts,  funeral  and  testamentary  expenses,  have  ascertained 
and  fixed  the  share  of  Ann  Cox, 

The  reason  which  leads  me  to  conclude  that  there  is  a 
clear  option,  if  the  trustees  think  fit,  to  sell  the  whole  estate 
is  this:  that,  although  the  first  words  might  have  raised 
some  doubt  if  they  stood  alone, — for  in  these  words,  after 
stating  that  the  testator  had  advanced  his  daughter  An/ii 
Cox  5001,  on  her  marriage,  he  declares  the  trust  to  be,  out  of 
the  real  and  personal  estate,  to  raise  such  a  sum  of  money 
as,  with  the  sum  advanced  to  his  said  daughter,  would  toge- 
ther be  equal  in  value  to  the  property  which  his  other 
children  should  take, — ^yet,  a  little  further  on,  he  proceeds  to 
give  and  devise  all  his  real  estate,  and  the  residue  of  his 
personal  estate,  imto  his  sons  John  and  Charles,  and  his 
daughters  Eliza,  Mary,  Harriet,  and  Louisa,  their  re- 
spective heirs  and  assigns,  in  equal  shares  and  proportions, 
as  tenants  in  common,  and  not  as  joint  tenants,  and  v/ntil  a 
sale  of  his  real  or  personal  estate  shall  be  made.  Taking 
the  whole  of  these  expressions  together,  I  think  it  must  be 
inferred,  that  the  testator  contemplated  a  sale  of  his  real 


/judgment. 


CASES  IN  CHANCERY.  46 

and  personal  estata  He  expresses  himself  as  unable  to  refer 
to  a  sufficient  portion  to  make  up  that  valuation>  but  he 
contemplates  the  sale  of  the  whole  of  his  real  and  personal 
estate  as  the  best  mode  of  ascertaining  the  value;  and,  in 
tmthy  unless  he  had  given  some  such  subsequent  power  as 
is  afterwards  contained  in  the  will,  of  binding  his  daughter 
An/n  Cox  with  reference  to  the  value,  I  do  not  see  how  the 
trustees  could,  upon  their  own  responsibility,  take  any  other 
course  than  sell  the  whole  estate,  in  order  to  arrive  at  the 
proper  value  of  her  share*  I  think  the  existence  of  the 
option  is  still  more  clear  upon  the  subsequent  clause;  for 
the  testator  says,  **  In  order  that  no  such  sale  shall  be  re^ 
quired^  to  ascertain  the  amount  of  the  share  which  my 
daughter  Aji/a  will  be  entitled  to  under  this  my  will,  I  au- 
thorise my  son  and  said  daughters,"  (the  trustees,)  ''  if  they 
shall  think  fit,  to  cause  a  valuation  to  be  made  of  my  real 
and  personal  estate."  What  sale  is  it  that  the  testator 
wishes  by  this  provision  to  avoid  the  necessity  of?  A  sale 
of  the  entirety ;  for,  after  they  had  made  a  valuation  of  the 
whole  estate,  it  may  still  be  necessary  that  there  should  be 
a  sale  of  a  part  to  raise  money  enough  to  provide  for  the 
share  of  Mrs.  Cox.  The  valuation,  thereforoi  would  not 
avoid  a  sale  of  a  sufficient  part  for  that  purpose  The  tes* 
tator  says,  '  I  wish  to  give  a  power  to  the  trustees,  if  they 
think  fit,  to  avoid  a  sale  of  the  entirety,  and  to  resort  to 
valuation.'  The  subsequent  clause  makes  it  clear  beyond 
aU  doubt  that  there  was  a  power  of  selling  the  whole  estate^ 
for  the  testator  directs  that  his  daughter  Aim,  and  her 
husband  shall  not  be  entitled  to  receive  interest  until  each 
of  his  other  children  shall  have  received  600{.  This  sum 
is  .to  be  received  in  cash.  He  must,  therefore,  have  con- 
templated a  sale  of  the  whole  property,  and  its  distribution 
in  shares^  with  an  appropriation  of  those  shares  in  sums  of 
500L  to  each  of  the  children,  amounting  to  3000{.,  before 
any  distribution  should  be  made  to  Av/ri  Cox.  It  appears 
to  me,  therefore,  that  two  coiuses  were  originally  pointed 


Judgment, 
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1853.        out  by  the  will,  either  of  which  the  trustees  might  pur- 
sue. 


The  difficulty  Which  is  suggested  arises  upon  this  option 
which  is  given  to  the  trustees,  and  upon  the  expressions 
of  the  testator,  by  which  he  not  only  seems  to  give  an 
option,  but  rather  to  indicate  something  of  a  preference 
for  another  mode  instead  of  an  actual  and  complete  sale. 
He  says,  "  in  order  that  no  such  sale  shall  be  required  " — 
that  is,  '*  I  do  not  make  such  a  sale  absolutely  necessary; 
and  I  give  power  to  my  trustees,  if  they  think  fit,  to  cause 
a  valuation  to  be  made,  which  to  a  certain  extent  may 
answer  the  purposes  of  a  sala'"  I  think  that,  if  the  trustees 
have  actually  caused  such  a  valuation  to  be  made,  and  that 
is  done  in  such  a  manner  as  to  bind  Ann  Cox,  as  to  which 
at  present  there  is  no  information,  then  the  estimate  hav- 
ing been  once  made,  and  the  parties  bound  by  it,  the  will 
may  be  read  as  if  the  estimated  sum  had  been  inserted  in 
it.  Assuming,  for  example,  the  share  of  Mra  Cox  to  be 
900Z.,  I  read  the  will  as  if  the  testator  had  said,  "  I  direct 
my  trustees  to  sell  a  part  of  my  property,  sufficient,  to- 
gether with  500?.,  to  make  900?."  There  might  still,  I 
think,  be  a  question  as  to  how  far  that  power  was  to  be 
exercised. 

It  appears  that  a  sale  of  property  of  the  testator  had 
been  previously  effected,  by  which  400?.  was  raised,  and 
that  sum  added  to  500?.  makes  900?.,  which,  without  enter- 
ing into  any  minute  calculation,  it  is  sufficiently  apparent 
is  an  approximation,  as  far  as  the  information  now  before 
the  Court  goes,  to  the  amount  of  this  lady's  share,  that 
share  having  to  be  ascertained  after  deducting  the  debts 
and  funeral  and  testamentary  expenses  of  the  estate.  The 
debts  may  have  exceeded  the  margin,  and  thus  reduced  her 
share;  and,  on  the  other  hand,  there  may  have  been  per- 
sonal estate,  which,  together  with  the  sum  actually  raised 
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by  the  previous  sale,  may  havd  been  enough  to  clear  off  thiB 
share;  and,  in  that  state  of  cireumstances,  it  appears  to  me 
that  the  purchaser  is  entitled  to  have,  and  the  Court  may 
now  afford  the  vendors  time  to  give  him,  such  information 
as  will  shew  that  the  option  of  resorting  to  a  valuation 
instead  of  a  sale  has  not  been  exercised.  If  the  case  had 
been  an  ordinary  one  of  claim  for  specific  performance 
before  the  new  practice  was  introduced,  it  would  have  been 
of  course  to  direct  a  reference  as  to  title  if  required ;  and 
the  CJourt  will  now  direct  the  case  to  stand  over,  to  afford 
the  parties  an  opportunity  of  supplying  this  information.  I 
suppose  that  in  this  case  all  points  of  title  are  settled,  ex- 
cept that  which  has  been  argued;  and  I, think  the  pur- 
chaser is  entitled  to  a  declaration  from  the  trustees  (if  the 
feet  be  so),  that  they  have  not  exercised  the  alternative  op- 
tion which  the  will  gives  them.  The  trustees  have  already 
sworn  that  the  money  was  not  sufficient  to  raise  the  value 
of  the  share:  and  the  purchaser  having  been  informed  of 
that  tauct,  according  to  Jones  v.  Smith  (a),  he  is  perfectly 
protected  by  that  statement  But  I  think  the  purchaser  is 
entitled  also  to  have,  not  a  declaration,  but  (as  the  matter 
is  now  before  this  Court)  an  affidavit,  stating  whether  they 
have  or  have  not  adopted  the  alternative  course  pointed  out 
by  the  testator, — whether  they  have  or  have  not,  following 
the  words  of  the  will,  ''  caused  a  valuation  to  be  made  of 
the  testator's  real  and  personal  estate,  in  order  to  ascertain 
the  amount  of  the  share  which  his  daughter  Ann  Cox 
would  be  entitled  to  imder  his  will."  It  appears  to  me, 
that,  if  the  affidavit  be  in  the  negative,  it  is  clear  that  the 
original  power  of  selling  the  estate  and  paying  their  shares 
to  the  different  parties,  as  well  as  to  Ann  Cox,  remained ; 
and  that  the  receipts  of  the  trustees  will  be  a  sufficient 
discharge.  


1853. 


Judgment. 


A  question  was  raised  upon  the  evidence  of  identity,  un-     Suuemtnt. 
der  the  oonstruction  of  one  of  the  conditions  of  sale,  which 


(a)  1  Hare,  43. 
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likSX        pronded,  that 'wbefe  on  a«<Mim  Gff  anj  part  of  lliepn>- 
BkiB)         P^^.  hanrii^  been  oonTcyed  under  a  gcnoal  description, 
*'  or  heigea  haring  been  lemoTed,  or  othervise,  evidence  of 

aeisin  or  identit  j,  or  of  the  boandaries  of  any  of  the  doaes^ 
knot  afforded  on  the  f^seof  the  deeds,  a  sooiitoij  declaim- 
tion  of  the  poflacaaion  or  reoeipl  of  theients  for  thirty  yean 
and  upwards  aooovding  to  the  title  dedared,  or  ot  the  iden- 
tity of  the  piemiBea,  shall  be  deemed  soffident  evidenoe  of 
•eisin  or  identity." 


Upon  this  point  the  Yice-Chaxcellor  held,  that  the 
purdiaaer  was  entitled  to  an  affidavit,  to  the  effdci  that  the 
particnlare  affcMed  by  the  declaration  as  to  the  identity  of 
the  premises  was  the  best  evidence  on  that  subject  which 
the  yendoTB  were  able  to  give 


Anaffidavit  waspnt  inn^ativingthe  bd  of  any  valuation 
having  been  made  according  to  the  option  given  by  the  wilL 
An  affidavit  was  also  made  %m  the  point  as  to  id^itity. 

The  cause  was  then  heard  upon  the  question  of  costa 
On  the  part  of  the  Plaintiffs  it  was  contended,  that  they 
should  be  paid  the  oitire  costs  of  the  proceedings,  inasmuch 
as  the  objection  to  the  title  of  the  vendors  upon  the  con- 
struction of  the  power  of  sale  had  not  been  sustained.  The 
affidavits  which  the  vendors  had  put  in  were  made  in  the 
suit,  only  because  the  vendors  had  been  driven  to  institute 
a  suit  Hie  affidavit  as  to  the  absence  of  any  valuation 
was  in  £Eict  proved  to  be  unnecessary;  it  could  only  have 
been  necessary  on  the  supposition  that  the  vendors  were 
wrong  in  their  proceeding,  but  which  the  affidavit  itself 
n^^atived. 

On  the  part  of  the  Defendant  it  was  contended,  that  it 
was  not  a  case  for  costs,  having  regard  to  the  nature  of  the 
objection,  and  especially  to  the  fact  that  it  was  not  entirely 
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removed  until  after  the  affidavit  was  put  in,  to  which  the         1853. 
Court  held   that  the  Defendant  was  entitled:   Wilson  y.         bi^d 


The  Vicb-Chancellor  made  the  decree  for  specific  per- 
formance with  costs,  excepting  the  costs  of  the  affidavits  as 
to  the  valuation  and  identity,  observing  that  he  had  required 
the  former  affidavit,  not  because  he  was  of  opinion  that  the 
Flaintiffl  could  not  make  a  good  title  without  it,  but  be- 
cause he  thought  the  purchaser  was  entitled  to  it,  for  the 
purpose  of  displacing  any  inference  that  might  arise  from 
the  facts  in  evidence  with  regard  to  the  property  of  the 
testator,  which  had  been  previously  realised  by  the  trustees. 

(fl)  IJ.  &  W.  623. 


JudfftneHt. 


T 


BROWN  u  SEWELL  ^pru  i8th. 


HE  Defendant  having  become  liable  for  the  repayment  On  a  bill  by  a 
of  money  which  had  been  advanced  to  the  Plaintiff,  the  ™ho8«^tete 
Plaintiff  made  to  the  Defendant  a  mortgage  of  an  estate  by  ^^  been  dis- 

nrt        '      '  .  charged  from 

way  of  indemnity.  The  liability  having  afterwards  ceased  the  mortgage, 
and  the  indemnity  being  therefore  no  longer  required,  the  taken  a  reoon- 
Defendant  reconveyed  the  estate  to  the  Plaintiff,  but  did  ^^^-^t^^he 
not  redeliver  the  title  deeds;  and  the  bill  prayed  that  the  mortgagee, for 
Defendant  might  be  ordered  to  deliver  them  up  to  the  up  of  the  title 
Plaintifi^  or  to  indemnify  him  against  the  consequences  a^indemnUy, 
of  any  loss  of  the  deeds  which  might  be  foimd  to  have  oc-  ^t^**/^^^ 

tfuftu  tne  deeds 
CUrred.  were  lost  by 

the  mortgagee 
or  his  Agent. 
The  Court  thereupon  refusinj;  to  take  into  consideration  the  speculative  damages  which  the 
title  or  marketable  value  of  the  estate  might  sustain  upon  any  future  dealing  with  it,  from 
the  absence  of  the  deeds,  yet  held,  that  the  mortgagor  was,  uoon  the  authorities,  entitled 
to  relief  in  respect  of  the  additional  expense  of  producing  evidence  of  his  title,  and  directed 
a  reference  (as  in  ffornby  y.  Matcham,  16  Sim.  S27),  to  ascertain  what  ought  to  be  allowed 
to  him  as  a  snffident  compensation  for  the  damage  done  to  the  estate  by  the  loss  of  the  deeds. 

VOL.  XL  E  H.  W. 
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SlaUmaU. 


At  the  hearing  of  the  cause  it  was  referred  to  the  Master 
to  inquire  and  state  to  the  Court  what  deeds  and  documents 
relating  to  the  title  of  the  manor  or  lordship,  hereditaments, 
and  premises  in  the  pleadings  mentioned  were  delivered 
over  to  or  came  into  the  possession  of  the  Defendant  D. 
SeweU;  and  whether  any  or  either  and  which  of  the  deeds 
and  documents  relating  to  the  title  of  the  said  manor  or 
lordships,  hereditaments,  and  prenaises,  had  ever  been  and 
when  lost  whilst  in  the  possession  or  custody  of  the  said 
Defendant  D.  SeweU,  or  of  any  person  or  persons  claiming 
under  him ;  and  if  the  same  were  not  forthcoming  what  had 
become  thereof  respectively^  and  if  the  same  were  forthoom* 
ing,  where  and  in  whose  possession  or  power  the  same  or 
any  and  which  of  them  then  were  or  was;  and  if  the 
Master  should  find  that  such  deeds  and  documents,  or  any 
or  either  of  them,  had  been  lost,  then  he  was  to  ascertain 
and  state  in  whose  possession  or  custody  such  deeds  and 
documents  were  at  the  time  or  times  when  the  same  were  so 
lost,  and  by  whom  and  under  what  circumstances  such  deeds 
and  documents,  or  any  or  either  and  which  of  them,  had 
been  lost ;  and  what  written  or  other  evidence  existed  of  the 
contents,  purport,  or  effect  of  such  lost  deeds  or  docmnoits^ 
or  any  or  either  and  which  of  them,  or  of  any  memoranda 
or  memorandum  written  or  indorsed  thereon  respectively. 


The  Master  found  that  all  the  deeds  and  documents  re- 
lating to  the  title  to  the  said  premises  were  delivered  over 
to  the  said  Defendant;  that  the  same  were  either  lost  be- 
tween the  month  of  February,  1836,  and  the  month  of 
April,  1849,  whilst  in  the  possession  or  custody  of  the  De- 
fendant, or  had  been  lost  since  the  month  of  April,  1 849, 
whilst  in  the  possession  or  custody  of  Mr.  J.  0.  Shepherd  in 
Haistead,  in  the  county  of  Essex,  gentleman,  to  whom  the  De- 
fendant delivered  them ;  and  that  an  abstract  of  the  title  to 
the  said  premises,  with  certain  memoranda  shewing  that 
the  same  had  been  compared  with  the  said  deeds  and  docu- 
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ments  and  found  to  be  correct^  was  now  in  the  possession  or 
power  of  the  Defendant. 


On  further  directions, 

Mr.  Ja/mea  Russell  and  Mr.  Elderton  for  the  PlaintiflF, 
insisted  that  he  was  entitled  to  indemnity,  and  also  to  com- 
pensation in  respect  of  any  damage  which  the  absence  of 
the  title  deeds  might  occasion  to  the  marketable  value  of 
Ae  estate :  Homhy  v.  Matcha/m  (a). 

Mr.  Terrell,  for  the  Defendant,  submitted  that  there  was 
no  authority  in  support  of  the  demand  made  by  the  Plain- 
tiff  for  compensation,  and  that  no  such  compensation  was 
in  fiaict  asked  for  by  the  bill.  The  Defendant  had  taken  the 
same  care  of  the  PlaintifF's  deeds  as  of  his  own  property, 
and  more  he  would  not,  whether  a  bailee  or  a  trustee,  be 
required  to  do :  Jones  v.  Lewis  (6).  [Vicb-Chancellor 
— ^The  Master  has  foimd  that  the  deeds  are  lost, — does  not 
that  throw  upon  you  the  necessity  of  shewing  the  absence 
of  negligence?]  It  is  submitted  that  the  mere  loss,  with- 
out more,  impHes  that  there  has  not  been  negligence. 
[Vicb-Chancellor. — It  implies  a  want  of  care.]  He  cited 
Stokoe  V.  Rohson  (c),  Sm/Uk  v.  Bicknell  (d!),  Benti/nck  v. 
WiUmk  (e),  Maddock's  Ch.  Pra.  tit  "  Accident'' 

Vige-Changellob  : — 

The  principal  doubt  I  have  had  in  this  case  was  as  to  the 
jurisdiction.  When  the  indenmity  became  no  longer  neces- 
sary, and  the  property  was  reconveyed  to  the  PlaintiflF,  the 
Defendant  ought  at  the  same  time  to  have  handed  over  the 
deeds  to  the  PlaintiflF;  and  that  not  being  done,  the  Plain- 
tiflF has,  I  think,  a  right  to  file  lus  bill  for  the  possession  of 


(a)  16  Sim.  325. 
{h)  2  Yea  240. 
(c)  3  V.  &  B.  61. 


{d)  Cited  Id. 
(0  2  Hare,  4. 


Argwment. 


Judgment, 
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these  deeds,  or  to  have  an  inquiry  into  the  circumstances, 
and  for  compensation.  The  Defendant  is  in  the  same  posi- 
tion as  that  of  a  mortgagee  whose  debt  is  paid  o£f,  and 
is  a  mere  trustee  of  the  deeds  for  the  Plaintiff.  With  re- 
gard to  the  difficulty  of  form,  it  is  sufficient  to  say  that 
I  think,  imder  the  reUef  prayed,  the  Plaintiff  may  obtain 
such  a  decree  as  in  the  circumstances  of  the  case  the  Court 
would  consider  him  entitled  to. 


This  case  is  not  so  strong  and  clear  against  the  Defendant 
as  in  Hornby  v.  Matcham  (a),  where  the  mortgagee  had, 
with  his  own  hands,  burnt  the  deeds  when  he  was  not 
aware  of  what  he  was  about  I  was  referred  to  the  case  of 
Smith  V.  BicknaU  (6),  which  is  mentioned  in  a  note  to 
Stokoe  V.  Robson  (c),  in  which  it  appears  by  the  decree  from 
the  Begistrar  s  book  that  no  such  relief  was  administered  as 
is  sought  in  this  casa  There  the  mortgaged  premises  were 
directed  to  be  reconveyed,  and  such  of  the  deeds  as  were  not 
lost  to  be  delivered  up  to  the  representatives  of  the  mort- 
gagor without  any  indemnity  or  compensation  in  respect  of 
such  deeds  as  had  been  lost.  In  that  case  it  is  true  the 
deeds  had  been  lost  by  a  party  who  was  dead,  and  his  exe- 
cutors were  not  before  the  Court  The  deeds  had  been  in 
the  custody  of  one  of  the  executors  of  the  mortgagee,  and 
it  might  have  been  a  question  whether  all  the  executors 
were  answerable  for  property  coming  to  the  hands  of  one 
of  them,  or  whether  that  executor  or  his  representatives 
would  not  be  answerabla  It  was  in  that  case  foimd  that 
the  deeds  had  been  lost  or  stolen.  The  party  sought  to  be 
charged  was  entitled  to  take  the  finding  in  its  most  favour- 
able aspect,  and  that  would  be  to  assume  that  the  deeds 
were  stolen,  in  which  case  he  would  not  be  liable  to  the 
consequences.  That  is  the  effect  of  the  case  of  Jones  v. 
Lewis  (d),  where  the  Master  found  that  the  deeds  had  been 
stolen.     The  principle  is,  that  a  bailee  is  not  liable  for  the 


(a)  16  Sim.  325. 
(6)  3  V.  &  B.  51,  n. 


(c)  Id. 

(d)  2  Ves.  240. 
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consequences  of  such  an  accident  where  all  reasonable  care 
has  been  taken.  In  the  present  case,  the  finding  is,  that  the 
deeds  were  lost  whilst  they  were  in  the  possession  of  the 
Defendant,  or  whilst  in  that  of  Mr.  Shepherd,  It  was  said, 
that  the  Defendant  was  not  liable  for  the  acts  o{ Shepherd; 
but  the  custody  of  the  deeds  was  transferred  to  Shepherd, 
not  by  the  consent  of  the  Plaintiff,  but  solely  for  the  con- 
venience of  the  Defendant. 


1853. 

Brown 

v. 
Sewell. 

JudgmetU. 


It  is  a  case  in  which  a  loss  of  property  has  occurred, 
which,  so  far  as  appears,  must>  I  think,  be  attributed  to 
negligence  on  the  part  of  the  person  losing  it,  for  which  he 
must  be  answerable,  unless  he  can  discharge  himself  by 
shewing  that  it  arose  from  some  inevitable  accident,  from 
which  in  the  ordinary  course  of  events  he  could  not  guard 
himself. 


The  Plaintiff  is  entitled  to  have  the  abstract  delivered  up ;  Unexplained 

but  I  do  not  see  how  he  can  have  attested  copies  of  deeds  ^y"  y  tJ^tee 

which  cannot  be  obtained  and  may  not  be  in  existence.    In  ?^}*^?^  **^' 

'^  buied  to  ne- 

the  case  of  Hornby  v.  Matcham,  the  Vice-Chancellor  of  gligence. 
Engkmd  seems  to  have  given  some  special  directions  as  to 
what  would  be  a  sufficient  compensation  which  he  thought 
shotdd  be  given  for  the  loss;  but  with  reference  to  the  claim 
for  compensation  which  has  been  made  in  this  suit,  it  must 
he  borne  in  mind  that  the  compensation  to  which  he  ad- 
verted was  not  in  respect  of  any  damages  which  might 
occur  on  the  occasion  of  a  future  sale  of  the  estate.  The 
Vice-Chancellor  says,  "  It  is  clear  to  my  mind  that  some 
damage  has  been  done  to  this  estate  by  the  destruction  of 
the  deeds  and  other  documents,  in  addition  to  that  which 
wiU  be  repaired  by  the  furnishing  of  the  fresh  attested  and 
office  copies:  for,  in  all  future  dealings  with  the  estate,  the 
decree  and  other  proceedings  in  this  suit  will  necessarily 
form  part  of  the  title  ;  and  the  procuring  office  copies  of 
iheae  proceedings  will  be  attended  with  an  expense;  for 
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which  I  think  oompensaiion  ought  to  be  mada''  That  ex- 
presses the  ground  upon  which  he  proceeded,  and  shews 
clearly  that  it  was  not  upon  any  speculation  as  to  the 
damages  which  the  title  might  suffer  firom  the  absence  of 
the  deeds,  upon  a  dealing  with  the  property  hereafter,  as 
affecting  the  marketable  value  of  the  estata  I  shall  in  this 
case  follow  the  precedent  there  sent  me,  and  direct  an 
order  to  be  drawn  up  in  the  same  form,  substituting  for  the 
word  "destruction,"  which  occurs  in  that  case,  the  word 
"  losa" 


Apra  mA, 
19tAc£;23fdL 


SPURRELL  V,  SPURRELK 


A  testatrix  SaRAH  SPURRELL,  spinster,  by  her  wiU,  dated  in 

her  property  1812,  bequeathed  as  foUows : — "It  is  my  wish  and  desire 

for  l?e°uid^^  ^'^^  °^y  mother,  EUzaheth  SpurrM,  to  have  all  and  every  of 

her  deceaae  j^y  property  whatsoever,  to  hold  and  enjoy  during  her  life- 

of  200{  to  A,,  time;  and  at  her  death,  not  exceeding  twelve  months  after, 

then  the  red-  ^^  that  Emla  Rose  SpuTTell  has,  by  the  executors  in 

t^^r^'  ^  *™^  ^^  ^  reserve  for  her  200i.,  to  be  given  her  at  the  age 

Tided  between  of  twenty-fouT  years,  and  then  the  residue  of  my  property 

her  Burviying 

brothers  and  to  be  equally  divided  between  my  surviving  brothers  and 
^eU^thatthe  sisters,  share  and  share  alike/'  And  the  testatrix  ap- 
word  "  "urm-  pointed  two  of  her  brothers  to  be  her  executors.    EUzaheth 

ing    referred     '^ 

toihepehod  SpuvreU,  the  mother,  and  ErrUa  Rose  SpurreU,  the 
tion;  and  the  legatee,  died  in  the  lifetime  of  the  testatrix,  and  the  testar 
Zd  w»e  trix  died  in  1852. 

testatrix,  that 
the  brothers 
and  slaters  liv- 
ing at  the 
death  of  the 
testatrix 
were  entitled 
to  the  benefit 
of  the  gift; 
and  that  there 

was,  in  the  events  which  happened,  no  bequest  to  the  brothers  and  sisters  who  died  before 
the  testatrix. 


At  the  date  of  the  will,  and  at  the  time  of  the  deceajse  of 
the  mother,  there  were  four  brothers  and  two  sisters  of  the 
testatrix  living.  Between  the  time  of  the  decease  of  her 
mother  and  the  decease  of  the  testatrix,  three  of  her  brothers 
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and  one  of  her  sisters  died.  The  Plaintiff  was  the  son  of 
Johriy  one  of  the  deceased  brothers,  and  he  filed  his  bill 
against  one  of  the  surviving  brothers  of  the  testatrix,  who 
was  the  administrator  of  her  personal  estate  with  the  will 
annexed,  claiming  to  be  entitled,  as  one  of  the  next  of  kin, 
to  a  share  of  four  sixths  of  the  residuary  personal  estate,  on 
the  groimd  that  as  to  such  four  sixths  no  effectual  disposi- 
tion was  made  by  the  will,  by  reason  of  the  death  of 
four  of  the  brothers  and  sisters  of  the  testatrix  in  her 
lifetime. 

The  Defendant  demurred. 

On  the  argument  of  the  demurrer,  in  addition  to  the  facts 
stated  in  the  bill,  it  was  admitted  by  both  parties  at  the 
bar, — ^that  the  testatrix  had  seven  brothers  and  sisters;  and 
that  in  the  year  1804,  and  therefore  before  the  date  of  the 
will,  a  sister  of  the  testatrix  had  died,  leaving  six  brothers 
and  sisters  then  living,  and  that  the  &ther  of  the  testatrix 
was  dead  at  the  date  of  the  will. 


1853. 
Sfurbbll 

V. 

Sfurbxll. 


SiaUmtaU, 


Kr.  WaUcer  and  Mr.  8idebciha/nv  for  the  Defendant, 
oontended,  first,  that  the  word  of  gift  to  the  testatrix's 
"surviving  brothers  and  sistars,"  referred  to  those  who 
should  be  surviving  at  her  own  death ;  and  therefore  that 
the  gift  took  effect  for  the  exclusive  benefit  of  the  Defend* 
ant  and  his  sister,  who  were  such  survivors;  and,  secondly, 
that  whether  the  words  "  surviving  brothers  and  sisters  " 
referred  to  the  date  of  the  will  or  the  death  of  the  mother, 
or  the  death  of  the  tenant  for  life,  it  was  a  gift  to  a  class 
which  would  enure  for  the  benefit  of  the  class  within  the 
description,  and  there  would  therefore  be  no  intestacy: 
Viner  v.  Frcmds  (a),  ShutUeworth  v.  Grecuves  (6),  Doe  d. 
Sietva/rt  v.  Sheffield  (c),  Lee  v.  Pa4/n  (Benjamin  Moore's 


Argument, 


(a)  2  Cox,  190;  8.  C,  2  Bro. 
C.  C.  668* 


(b)  4  My.  &  Cr.  35. 

(c)  13  East,  526. 


56 


CASES  IN  CHANCERY. 


1853. 
Spurrell 

V. 

Spurrkix. 


Argument. 


case)  (a),  Doe  4  Long  v.  Prigg  (6),  Buckle  v.  Fawcett  (c), 
Taylor  v.  Beverley  (d), 

Mr.  Roll  and  Mr.  Baggallay,  for  the  Plaintiff,  relied  upon 
Alla/ifi  V.  Gallon  (e),  and  Ackerman  v.  Burrows  (/).  They 
cited  also  Havergal  v.  Harrison  (gr),  Wordsworth  v. 
TTood  (A),  Martin  v.  TTiZ^on  (i),  and  Neaihway  v. 
iZeod  (A;). 


-4;?n^  23ni.        The  Vice-Chancellor  (after  stating  the  terms  of  the 
/iM^iiitfiii.      bequest  and  the  state  of  the  femily) :  — 

The  Defendant  raised  two  points  in  support  of  his  claim 
as  the  personal  representative  of  the  deceased,  and  on  be- 
half of  himself  and  his  surviving  sister,  either  of  which 
would  be  sufficient  to  support  the  demurrer.  The  first  con- 
struction for  which  the  Defendant  contended  was,  that  the 
word  "surviving"  points  to  the  death  of  the  testatrix,  and 
not  to  the  death  of  the  mother,  who,  had  she  lived,  would 
have  been  tenant  for  life ;  and  in  case  that  construction 
should  fiedl,  he  contended,  secondly,  that  the  gift  was  a  gift 
to  a  class,  the  only  members  included  in  which,  at  the 
time  of  the  gift  taking  effect,  were  himself  and  his  sister. 
As  I  think  the  Defendant  is  entitled  to  succeed  in  his 
contest  on  the  meaning  of  the  tenn  "  surviving,"  it  is  not 
necessary  that  I  should  enter  into  the  consideration  of 
the  several  points. 

I  think  the  word  "surviving'*  in  this  \rill,  as  applied 
to  the  brothers  and  sisters  of  the  testatrix,  must  mean  ''sur- 
viving **  at  the  time  of  the  distribution  of  the  fund.     The 


(a)  4  Hare,  208,  260. 
(6)  8  B.  &  C.  231. 
(c)  4  Hare,  536. 
\d)  1  Coll.  108. 
le)  3  Yes.  289,  294. 


(/)  3  V.  &  B.  54. 
{g)  7  Beav.  49. 
(h)  4  My.  &  Cr.  641. 
(0  3  Bro.  C.  C.  324. 
\h)  17  Jur.  169. 
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word  was  capable  of  receiving  four  different  consiructioncf, 
which  were  suggested  in  the  argument.  Two  of  these  con- 
structions were  favourable  to  the  claim  of  the  Plaintifi^ — 
first,  that  the  word  "  surviving  "  had  reference  to  the  date 
of  the  will,  and  is  to  be  construed  with  reference  to  the  fact 
(admitted  on  both  sides)  that  the  testatrix  had  had  another 
sister,  who  was  then  dead,  and  that  she  therefore  then 
used  the  word  "  surviving  "  as  descriptive  of  those  who  were 
still  alive ;  and,  secondly,  that  the  word  "  surviving"  referred 
to  the  death  of  her  mother,  the  tenant  for  life  imder  hejr 
bequest,  and  that  as  her  mother  predeceased  her  the  gift 
must  take  effect  as  if  the  six  brothers  and  sisters  living  at 
the  mother's  death  had  been  named  in  the  will  The  two 
other  constructions  of  the  word  are  favourable  to  the  case 
of  the  Defendant,  they  are, — ^first,  that  the  word  must  be 
taken  as  applying  to  the  survivorship  at  the  death  of  the 
testatrix,  when  the  will  takes  effect;  and,  if  not,  secondly, 
that  it  refers,  not  to  the  date  of  the  will  or  to  the  time  of 
the  death  of  the  mother,  but  to  the  period  of  distribution 
whenever  that  might  happen,  and  which  in  the  event  was 
at  the  death  of  the  testatrix.  I  think,  as  I  have  said,  that 
the  last  is  the  true  construction. 


1853. 


Spqrrell 

V. 

Spubbbll. 


jMdgmenL 


As  to  the  first  construction  suggested,  I  think  it  would 
not  be  a  natural  interpretation  of  the  word  to  construe  it 
as  referring  to  the  death  of  a  sister  of  the  testatrix  which 
had  taken  place  before  the  date  of  the  will  In  every  will 
the  testator  must  be  looked  upon  as  contemplating  a  fu- 
ture distribution  of  his  property.  To  use  the  word  "  sur- 
viving "  in  such  a  sense  would  not  only  be  inoperative  as 
to  any  legal  effect^  but  it  would  be  a  senseless  application 
of  the  word  in  the  ordinary  use  of  language.  In  adopting 
such  a  view  of  the  meaning  of  the  testatrix,  we  should  sup- 
pose her  emphatically  to  say,  that  she  was  giving  her  pro- 
perty to  living,  and  not  to  deceased  persons.    Such  a  con- 
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struction  was  contended  for  in  Taylor  v.  Beverley  (a). 
There  the  testator  gave  to  his  ''surviving"  children;  and 
it  was  suggested  that  the  gift  should  take  effect  at  the  date 
of  the  will,  with  reference  to  the  fiact  that  one  of  his  chil- 
dren had  previously  died  The  Vice-chancellor  Knigkt 
Bruce  noticed  the  argument^  but  observed  that  such  a 
construction  could  hardly  be  seriously  contended  for.  It 
is  true  the  same  learned  Judge,  in  the  case  of  Neathway  v. 
Read  (b),  asked  the  question,  whether  Mrs.  Neathway  had 
lost  any  child  at  the  date  of  the  will  \ — a  fiact  which  did  not 
in  that  case  appear  to  be  ascertained.  But  in  his  judgment 
he  observes,  that,  supposing  for  the  sake  of  the  argument 
that  the  fact  had  been  so,  although  it  added  plausibility  to 
the  argument  in  the  peculiar  form  of  that  will,  it  left  it  a 
matter  of  too  much  doubt  It  would  certainly  be  very  in- 
consistent with  the  legal  construction  of  language — a  prin- 
ciple of  which  is  to  give  some  effect  to  every  word — ^to  sup- 
pose that  the  testatrix  meant  to  say  that  the  gifl  was  not 
intended  for  a  deceased  party;  and  to  adopt  that  construc- 
tion would  lead  to  the  result  of  actually  giving  shares  to 
other  dead  brothers  and  sisters  of  the  testatrix  when  her 
will  comes  to  take  effect 


Ab  to  the  construction, — ^the  first  of  those  which  are  fair 
vourable  to  the  Defendant's  arguments — ^referring  the  word 
"surviving''  to  the  time  of  the  death  of  the  testatrix;  it 
seems  to  me  that  of  late  years,  where  there  is  a  tenancy  for 
life  and  a  gift  over  to  other  persons  depending  upon  words 
of  survivorship,  the  Courts  rather  incline  to  ascertain  the 
persons  who  take  in  remainder,  not  by  reference  to  the  de- 
cease of  the  testator  or  testatrix,  but  of  the  tenant  for  life. 
It  has  been  thought  unreasonable  that  the  testator  should 
suppose  the  l^atee  would  die  in  his  lifetime.  I  think  the 
view  taken  in  Cripps  v.  Wolcott  (c)  was  extremely  just; 


(a)  1  Coll.  114. 


(6)  17  Jur.  169. 


(c)  4  Madd.  11. 
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and  although  that  has  been  said  to  be  a  bold  decision,  yet 
many  cases  which  preceded  it  had  taken  the  same  view. 
The  only  difference  seems  to  be,  that,  before  the  case  of 
Crippa  y.  WolcoU  (a),  there  had  been  a  general  notion  that 
the  rule  was,  that  the  word  ''  survive  "  pointed  to  the  death 
of  the  testator,  but  that  particular  cases  might  be  taken 
out  of  that  general  rule  by  exceptions ;  and  when  at  last 
the  exceptions  grew  up  to  be  numerous,  the  boldness  of 
the  decision  consisted  in  holding  that  there  was  no  such 
general  rule.  I  think  it  better  that  the  Court  should  hold 
that  there  is  no  rule  referring  the  time  of  survivorship 
of  the  legatee  to  the  death  of  the  testator.  The  natural 
inference  is  rather  the  other  way;  and  the  Court  must 
ascertain  the  true  meaning  of  the  testator,  after  looking  at 
every  portion  of  his  will 
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Is,  then,  the  gift  in  this  case  so  limited  that  it  must  take 
effect  in  fiftvour  of  the  brothers  and  sisters  who  are  surviv- 
ing at  the  death  of  the  tenant  for  life,  and  do  they  then 
take  inunediate  interests  in  the  residuary  personal  estate 
as  tenants  in  common,  so  as  to  create  a  lapse  in  the  event 
of  the  death  of  them  before  the  testator;  or  is  it  not  so 
limited  that  the  gift  will  take  effect  at  the  period  of  distri- 
bution, which  will  be  at  the  death  of  the  tenant  for  life,  if 
there  be  one  living  at  the  death  of  the  testatrix,  or,  if  not, 
at  the  death  of  the  testatrix ;  so  that  in  any  event  the  period 
of  distiibution  is  the  time  to  which  the  survivorship  is  to 
be  referred?  It  appears  to  me  that  the  conmion-flense 
view,  independent  of  any  technical  reason  for  so  expressing 
it,  would  be,  that  when  the  testatrix  was  pointing  out  what 
should  be  done  in  the  distribution  of  her  property,  having 
given  a  life  interest  to  her  mother,  and  then  allotted  out  of 
her  estate  200{.  to  one  party,  and  given  the  rest  to  her  sur- 
viving brothers  and  sisters,  her  words  would  point  natiurally 


(a)  4  Madd.  11. 


mi  f  ;■  (I .;~  I 
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Id^        to  the  event  of  tikdr  being  afire  at  tbe  thne  vlien  the j 
wiould  be  entitled  toieeore  die  benefii  aCihe  gi& 
*'  m  bk  Meocftdxpee  with  the  er[Bi  mikwi  in  the 

of  Lofd  JoBtiee  Knight  Brue^s  judgment  in  Jimtdeajf  t. 
iZoKi'a):  '^Unks  there  be  an  ezpIanatocT  oontert,  this 
mnit  be  taken  to  mean  diildien  who  maj  be  firii^  at  the 
death  c€  the  sarwirar  of  Cadkerine  Staikway  and  the  tes> 
tatfiz,  iriudi  sanriror  was  Caikerine  Xeatkuxiy;"  mean- 
ii^  dearij  theidij  the  period  of  diatnbution,  for  the  ex- 
preasion  is  eqtdralent  to  ''those  who  mar  be  surviving 
when  the  event  ariseflL" 

I  was  desirous  of  locddng  into  the  anthoiilies  on  this 
pointy  and  I  have  found  one  before  Sir  IT.  Graniy  whidi 
i^ipearatometobeastrongercasethanthis:  itisDanieK 
V.  Daniell  (b).  Hie  wcmis  weie  as  strong  as  could  be  codt 
ceired  for  the  poipoee  of  pointing  out  that  the  sarvivors 
were  to  be  those  who  weie  in  existence  at  the  decease  of  a 
particular  tenant  for  lifa  It  was  a  trusty  after  the  death 
of  the  testator's  wife,  to  pay  the  interest  of  a  sum  of  money 
to  lus  sister  Jcme  for  life;  and  after  her  death,  the  capital 
was  to  be  paid  to  her  two  scms  James  and  FrandSy  in  case 
they  should  be  alive  at  the  time  of  their  mother's  decease; 
and  if  either  were  then  dead,  the  whole  was  to  go  to  the 
survivor.  The  sister  Jane  died  first,  then  Francis,  and 
then  the  testator's  widow,  leaving  James  surviving;  and  he 
was  held  to  be  entitled  alone,  although  his  brother  J^rancis 
had  survived  his  mother  as  well  as  hiEnself  That  case, 
although  a  little  different  in  the  circumstances^  seems  to 
me  to  be  in  principle  the  same  as  this.  The  testator 
contemplated  that  the  parties  would  die  in  the  order  in 
which  she  named  them.  And  so  here;  the  testatrix  ap- 
parently contemplated  that  her  oWn  death  would  be  before 
that  of  her  mother.     It  seems  to  me  that  the  period  to 

(a)  17  Jur.  ie9.  (b)  6  Ves.  297. 
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ndiicb  the  word  "  surviving  *'  refers  is  the  period  when  the 
fund  came  to  be  distributed — ^when  the  event  has  happened 
which  is  to  guide  the  executors  in  making  distribution^ 
On  that  construction  of  the  word  "  surviving  "  I  think  the 
Defendant  is  right,  and  that  there  has  been  in  the  event 
no  intestacy. 

This  view  of  the  case  is  plainly  independent  of  any  con- 
sideration of  the  question  which  was  argued  with  r^ard  to 
the  effect  of  the  gift  to  a  class,  which  is  a  question  of  diffi- 
culty, into  the  consideration  of  which  I  do  not  enter. 
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An  arrangement  was  made  for  converting  the  form  of  the 
proceeding  into  a  motion  for  a  decree,  upon  which  a  declar- 
ation of  the  rights  of  the  parties  imder  the  will  could  be 
made  in  conformity  with  the  above  judgment. 


T 


DUNN  u  COX. 


April  25th. 


HE  Plaintiff  was  the  administrator  of  his  brother,  Wiln  ^}>p^  ^  set 

aside,  on  the 

Uara  Dunn,  who  had  been  a  lieutenant  in  her  Majesty's  ground  of 
army,  and  depdt  paymaster  at  the  time  of  his  death ;  and  preaentaSonT 
Messra  Cox  &  Co,,  the  Defendants,  had  been  his  agents.         an  order  in  an 

'  '  ^^  action  at  law 

made  by  con- 
sent, staving' 

The  bill  stated  that  WUUcmi  Dunn  died  in  1840;  and  the  action  and 
that^  in  1846,  on  the  appHcation  of  the  Plaintiff  for  an  ac-  payment  of  a 
coimt  of  the  property  of  his  brother  come  to  the  hands  of  certain  sum  of 

r     r      J  ^  ^  ^      money  by  the 

the  Defendants,  they  furnished  him  with  an  account,  in  Defendant  to 

the  Plaintiff, 
and  which 
sum  the  Plaintiff  afterwards  accepted: — Held,  to  be  demurrable,  as  it  did  not  state  that  the 
Plaintiff  was  ignorant  of  the  alleged  representation  being  firaudulent,  not  only  at  the  time 
of  the  order,  but  at  the  time  he  received  the  money. 

It  appearing  that  a  second  action  had  been  brought  by  the  Plaintiff,  and  had  been  stayed 
by  the  Court  of  law,  in  consequence  of  the  consent  order  made  in  the  first  action;  and 
that  the  Plaintiff  haid  taken  regular  proceedings  at  law  to  set  aside-  the  order  staying  the 
second  action,  but  that  order  had  be^  sustain^ ;  this  Court  refiised  to  aid  a  suit  in  equity 
brought  by  the  Plaintiff  by  giving  him  leave  to  amend,  upon  allowing  a  demurrer  to  his 
bill  to  Bet  aside  the  consent  order  on  the  ground  of  such  alleged  fraud. 
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ISfia.  wlikli  thej  anfanitti^  leoetpte  of  motiiet  of  the  AypMpd  to 
I>i:]r]i  the  amoimi  c€  5571  1&  2<1,  and  staled,  oo  the  debtor  side 
^^  of  the  aooMiikty  pajments  or  charges  to  the  amovmt  of 
3571.  5«L  2d,  learing  a  balance  c4  1991  16&;  thai  the 
TyiatiS,  haTuig  obtamed  kttess  of  administzatkn  of  the 
estate  c€  his  brother,  aprplied  to  the  Defendants  £»-  pay- 
ment of  soch  balance ;  and  payment  haTing  been  refosed,  he 
took  proceedings  at  law  against  them  to  recoYer  it,  and  ulti- 
mately the  £cJlowing  order  of  the  Court  of  Exdieqoer  was 
made  in  his  actkn: — 


"  DujTK  V.  Cox  and  Others. — ^Tbdott  Jerm. — 10  Vict. 

"Saturday,  the  I2th  of  June,  1847. 

"  Upon  reading  the  role  made  in  this  cause  of  the  20th 
day  of  April  last,  and  upcm  hearing  of  Mr.  Martin,  as 
counsel  for  the  Flainti£^  and  of  Mr.  Attorney-General,  as 
counsel  for  the  Defendants,  it  is  ordered  by  consent,  that 
the  said  rule  be  discharged,  and  that  no  further  proceedings 
Ije  taken  herein;  and  further,  that  the  Defendants  do  pay 
to  the  Plaintiff  the  sum  of  150^.,  in  full  of  all  demands  for 
debt  and  costs  in  this  action,  or  on  any  other  account 
whatsoever. 

'*  By  the  Court" 

The  bill  stated  that  the  order  was  made  and  taken  with- 
out the  PlaintifTs  authority  or  consent;  that,  however,  the 
Plaintiff  received  the  1501,  and  also  the  lOi.  which  the  De- 
fendants had  previously  paid  into  Court  in  the  action;  and 
then  followed  these  statements: — 

Paragraph  7. — That,  since  the  order  of  the  1 2th  of  June, 
1 847,  was  made,  the  Plaintiff  has  discovered,  as  the  fiw5t  is, 
that  the  said  account  delivered  to  him  by  the  Defendants 
was  £Etlse  and  fraudulent,  and  that  the  several  sums  therein 
mentioned  on  the  debtor  side  thereof  never  were  paid  by  the 
Defendants^  or  allowed  to  or  on  account  of  William  Dunn, 
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or  dealt  with  in  the  manner  stated  in  the  said  account;  but 
the  same  have  always  remained,  and  still  remain,  in  the 
hands  of  the  Defendants,  who  wilfully  and  fraudulently  re- 
presented the  amount  thereof  to  have  been  paid  on  account 
of  WUliuTn  Dunn,  well  knowing  that  they  had  not  been 
paid,  or  in  any  manner  applied  for  the  benefit  of  his  estate, 
and  that  all  his  regimental  debts  had  been  fully  paid  by  the 
committee  appointed  for  that  purpose,  and  that  the  sum 
paid  into  their  hands  was  to  be  paid  over  to  the  legal  re- 
presentative. 


1853. 

DUKN 

V. 

Cox. 


Statenuni, 


Paragraph  8. — The  PUdntifiT,  having  so  discovered  the 
said  fraud  of  tte  Defendants,  on  the  11th  of  November, 
1852,  commenced  a  second  action  against  them  in  the  Ex- 
chequer of  Fleas,  to  recover  from  them,  as  administrator  of 
his  said  brother,  the  sum  of  800!. ;  but,  on  the  production 
by  the  Defendants  of  the  said  order  of  the  12th  of  June, 
1847,  and  upon  proof  of  the  bringing  of  the  previous  action 
by  the  Plaintiff,  an  order  was  made  in  the  said  last-men- 
tioned action,  dated  the  23rd  of  November,  1852,  staying 
all  further  proceedings  therein,  and  the  Plaintiff  has  taken 
regular  proceedings  to  discharge  the  said  order;  but  the 
Court  of  Exchequer  has  refused  to  discharge  the  sama 
The  Plaintiff,  therefore,  is  imable  to  proceed  in  a  Court  of 
law  to  try  his  right  as  agaiost  the  said  Defendants,  to  re- 
cover frt)m  them  the  assets  of  WilMam  Dunn,  come  to 
their  hands  as  his  agents,  and  can  have  no  relief  in  the 
premises  except  in  a  Court  of  equity. 


The  bill  prayed  an  account  of  the  assets  of  Willia/m 
Dwn/n  come  to  the  hands  of  the  Defendants  as  his  agents, 
and  of  what  had  become  of  such  assets;  and  that  the  De- 
fendanta,  if  necessary,  might  be  restrained  from  setting  up 
or  using,  in  the  action  conmienced  by  the  Plaintiff  on  the 
11th  of  November,  1852,  the  order  of  the  12th  of  June, 
1847,  or  any  receipt  given  by  the  Plaintiff  in  respect  of  the 
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gaid  stun  c^  1602.,  en-  the  said  order  ct  the  23nl  of  Maudi, 
1852,  fitaying  the  proceedings  in  the  said  acticm,  the 
tiff  undertaking  to  give  credit  in  the  action  for  the  1602. 


The  SdicUor-General  and  Mr.  Widcens  for  the  Defend- 
ants, in  support  of  the  demurrer,  contended,  first,  that  the 
bill  did  not  aver  that  the  Plaintiff  was  not  fully  awaie  of 
the  grounds  on  which  he  now  sought  to  open  the  account 
at  the  time  he  received  the  160L,  although  it  averred  that 
he  had  made  the  discovery  since  the  order  was  made ;  and 
that  the  bill,  therefore,  did  not  state  a  case  upon  which,  if 
proved,  the  Raintiff  would  be  necessarily  entitled  to  relief; 
and,  secondly,  that  the  case  stated  was  one  in  which,  if  the 
Plaintiff  could  shew  sufficient  merits,  it  was  perfectly  com- 
petent for  the  Court  of  Elxchequer  to  relieve  him  by  allow- 
ing the  action  to  proceed  This  Court  would  not  interfere 
with  the  power  which  the  Court  of  Elxchequer.  or  any  other 
Court,  exercised  over  its  own  proceedings  in  staying  actions 
brought  before  it:  Cocker  v.  Tempest (cC), 

Mr  Daniel  and  Mr.  Drevrry  for  the  bilL — ^The  bDl  is 
founded  on  the  common  equity  of  relieving  against  fraud, 
and  it  is  perfectly  unimportant  whether  the  fraud  be  effected 
by  means  of  the  machinery  of  a  Court  of  justice  or  other- 
wise. The  Plaintiff  was  induced  to  accept  the  terms  speci- 
fied in  the  order  of  the  Court  of  Elxchequer  in  June,  1847, 
by  the  misrepresentation  of  fitcts,  the  truth  of  the  matter  in 
question  being,  at  the  same  time,  within  the  knowledge  of 
the  parties  making  the  representation.  If  the  case  at  law 
had  been  carried  further,  and  there  had  been  a  verdict  and 
judgment,  instead  of  a  mere  consent  order,  the  Court  would 
nevertheless  have  relieved  the  Plaintiff  in  such  a  casa 
This  is  expressly  laid  down  by  Lord  Hard/wicke,  in  Wil- 

(a)  7  M.  &  W.  502. 
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liams  V.  Lee{a),  where  he  says,  "As  to  relieving  against 
yerdicts  for  being  contrary  to  equity,  these  cases  are,  where 
the  Plaintiff  knew  the  fact  of  his  own  knowledge  to  be 
otherwise  than  what  the  jury  find  by  their  verdict,  and  the 
Defendant  was  ignorant  of  it  at  the  trial ;  as  where  the 
Plaintiff's  action  might  be  for  a  debt^  and  the  Defendant, 
after  the  verdict,  discovers  a  receipt  for  the  very  demand  in 
the  action:  here  the  Court  would  relieve."  The  principle  is 
the  same,  whether  the  Plaintiff  or  Defendant  be  prejudiced 
by  the  fraud.  But  the  order  made  in  this  case  cannot  be 
placed  as  high  as  a  judgment,  and  would  not  be  admitted 
in  this  Court  as  conclusive:  Samuda  v.  FurtadoQ)),  The 
circumstance  of  the  matter  having  been  before  the  Court  of 
Exchequer f  and  of  that  Court  having,  on  the  ground  of  the 
consent  order,  stayed  th'e  proceedings  in  the  second  action, 
does  not  constitute  any  impediment  to  the  ordinary  juris- 
diction of  this  Court  on  the  same  matters.  The  jurisdiction 
of  the  Court  in  circumstances  of  that  nature  was  recently 
affirmed  in  a  much  stronger  case  than  the  present,  in  which 
an  application  was  made  to  restrain  execution  upon  a  judg- 
ment against  a  Defendant  at  law,  on  the  ground  of  a  subse- 
quent release  by  the  Plaintiff  at  law  of  his  claims  imder  the 
judgment,  for  a  valuable  consideration  paid  by  the  Defendant 
at  law,  notwithstanding  that  a  rule  obtained  by  the  Defend- 
ant at  law  to  set  aside  the  judgment  on  the  ground  of  such 
subsequent  release  had  been  discharged,  and  notwithstanding, 
also,  that  a  writ  of  audita  querela,  on  the  same  groimd,  had 
been  set  aside  by  the  Court  of  law:  Williama  v.  Roberts (c). 
The  application  fsdled  on  the  merits,  but  the  jurisdiction  was 
considered  to  be  clear,  although  the  same  point  had  been 
twice  tried  at  law,  once  on  the  rule  to  set  aside  the  judg- 
ment, and  again  on  the  rule  to  set  aside  the  writ.  The  stay 
of  proceedings  by  the  Court  of  Exchequer  was  not  accu- 
rately described  as  a  mere  rule  or  order  made  by  that  Court, 


1853. 
Dunn 

V. 

Cox. 
Ai'gu.in,cHt. 


(a)  3  Atk.  223. 
VOL  XI. 


(5)  3  Bro.  C.  C.  72. 
F 


(c)  8  Hare,  315. 

H.  W. 
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VKP^         vidi  nsgtrd  Vj  m  ^/vn  prjcess.  as  in  toe  cMe  of  Codber  r. 

*7^.,,         Tenipeit    Br  the  effect  c^  tbe  O.cmxK^  Lat  ftoeedme 

/  AiC-i  15  4  16  Vict  CL  76,  s.  226,  tie  nife  rf  one  Court 

Owl 

nu^  in  the  actioo  opentcd  &£  a  bar  xo  tiiE  pnweedings  in 

anv  other  Cocrt  of  lav.  a&d  it  tLcrefcre  kn  the  Plaintiff 

vitboat  remedr  €xcepl  in  equity.    The  Totre  cfnission  to 

stale  in  the  bilL  that  the  frmxtijiiaat  representation  of  the 

Defendants  vas  not  knom  to  the  Plaintiff  betwe^i  the 

time  when  the  order  was  made  and  the  time  wiien  160L 

was  reoeired.  if  it  be  m»r<pria],  is  an  accidental  cxnisBion 

which  may  be  canecxed  br  amendment. 


The  Tice-Chaxcellob  said,  that  the  oonsoit  order  made 
by  the  Court  of  Exchequer  in  1847,  had  the  effect  of  a 
general  rdease  c4  the  Defendants  in  respect  of  the  Plain- 
tiff's claim;  and  that,  such  being  the  case,  the  Plaintiff 
was  bound  to  shew  by  his  bill,  that  he  did  not  know  ciihe 
grounds  now  alleged  for  setting  aside  the  <mier  at  the  time 
he  reoeired  the  1602L  Hie  Inll  did  not  state  that  he  was 
not  then  aware  of  the  ^Mrts,  and  therefore  the  demmner 
must  be  allowed.  Upon  this  pointy  however,  the  Court 
might  give  the  Haintiff  leare  to  amend.  Aagumfng  the 
consent  order  to  be  equivalent  to  a  release,  and  that  the 
Court  of  Exchequer  would  try  the  question,  whether  that 
release  had  or  had  not  been  obtained  by  fraud,  it  might  not 
therefore  follow  that  this  Court  would  not  exercise  its  con- 
current jurisdiction  on  the  subject 

The  Solicitor-Oeneral  in  reply  submitted,  that  it  was  not 
a  csuie  in  which  the  Court  would  encourage  litigation,  by 
giving  the  Plaintiff  leave  to  amend  his  bilL  K  the  Plaintiff 
had  any  distinct  or  intelligible  grotmds  for  his  all^ation, 
he  would  not  have  confined  himself  to  a  vague  and  general 
statement,  that' the  account  rendered  by  the  Defendants 
had  been  fisJse  or  fraudulent,  but  would  have  mentioned 
some  fact  upon  which  he  rested  the  charga     However,  the 
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allegation  must  be  taken  as  it  stood ;  and  to  what  did  it 
amount?     The  Plaintiff  brought  his  action,  to  which  the 
Defendants  pleaded     That  plea»  whatever  it  was,  was  put 
in  by  the  Defendants  at  their  peril     The  parties  were  at 
arm's  length,  and  the  Plaintiff  might  have  put  the  Defend- 
ants  on  the  proof  of  the  facts  which  they  had  pleaded.     If 
tibey  had  failed  to  prove  them,  the  Plaintiff  would  have  re- 
covered    The  Plaintiff   instead  of  requiring  the  Defend- 
ants to  vouch  their  discharge,  chose  to  accept  a  sum  of 
money,  and  give  them  a  release;  and  now  he  came  into 
equity  to  set  aside  that  release,  averring,  in  substance,  no- 
thing more  than  that  the  Defendants,  if  the  case  had  gone 
to  trial,  could  not  have  proved  their  plea.     No  Court,  either 
of  law  or  equity,  would  permit  a  case  to  be  re-opened  on  such 
a  groimd  No  doubt>  equity  had  jurisdiction  in  every  species 
of  fiaud;  but  if  a  question  of  fraud  had  been  brought  be- 
fore another  Court,  having  concurrent  jurisdiction  to  deal 
with  it^  and  had  there  been  decided,  this  Court  would  not 
entertain  a  suit  for  the  trial  of  the  same  question.     That 
the  question  of  fraud  had  been  distinctly  tried  in  the  Court 
of  Exchequer  must  be  inferred  from  the  allegation  in  the 
bill,  that  "  the  Plaintiff  has  taken  regular  proceedings  to 
discharge  the  order  "  staying  his  second  action.     The  ques- 
tion whether  the  former  order  had  been  obtained  by  fraud 
would  necessarily  have  been  the  principal  issue  in  the  ''  re- 
gular "  proceedings  to  which  the  Plaintiff  refers,  and  the 
refusal  of  the  Court  to  discharge  their  order  is  a  decision 
against  him. 


1853. 
Dunn 

V. 

Cox. 
Arffument, 


Vicr-Chancelloe: — 

The  demurrer  must  be  allowed  on  the  ground  which  I 
have  stated;  but  I  entertained  some  doubt  whether  I 
should  not  give  the  Plaintiff  leave  to  amend  On  the 
merits,  the  bill  certainly  presents  the  most  shadowy  case 
which  can  be  imagined  'Except  in  the  seventh  paragraph, 
there  is  no  ground  stated  for  getting  rid  of  the  effect  of  the 

-      f2 
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Judgment. 


consent  order.  It  comes  to  this,  that,  the  Plaintiflf  hav- 
ing given  a  general  release  on  an  account  presented  to  him, 
he  now  seeks  to  open  that  release.  He  does  not  by  his  bill 
quarrel  with  any  of  the  items  on  the  receipt  side  of  the 
account.  The  seventh  paragraph  complains  of  errors  or 
misrepresentations  only  on  the  payment  side,  therefore  I 
must  consider  that  the  entries  on  the  receipt  side  are  correct 
and  sufficient.  I  am  not  prepared  to  say  that  a  bill  might 
not  be  filed  in  this  Court  to  open  the  transactions  in  a  case 
where  an  action  had  been  brought,  and  the  Plaintiflf  in  the 
action  had  been  induced  to  accept  a  sum  of  money  by  the 
production  of  an  account  which  he  afterwards  found  to  be 
false;  but  the  case  made  by  this  bill  is,  that,  having  dis- 
covered the  alleged  fraud,  the  Plaintiflf  brought  a  second 
action  in  1 852  for  800Z. :  the  action  thus  brought  could 
not  have  been  merely  in  respect  of  the  items  objected  to  in 
the  former  account  rendered  by  the  Defendants,  but  it 
must,  from  its  amount,  be  founded  on  the  general  claims  of 
the  Plaintiflf  against  the  Defendants.  Now  it  woidd  clearly 
have  been  competent  to  the  Plaintiflf  to  proceed  in  this  ac- 
tion unless  the  order  in  the  former  action  had  been  held  to 
amoimt  to  a  general  release.  The  existence  of  that  release 
was  the  only  suggested  ground  on  which  the  action  could 
be  stayed.  Tlie  answer  of  the  Plaintiflf  would  obviously  be, 
that  this  release  was  given  upon  the  faith  of  a  statement  by 
the  Defendants  in  which  he  reposed  confidence,  and  which 
they  knew  to  have  been  untrue,  but  yet  did  not  imdeceive 
him.  The  question,  whether  the  Plaintiflf  was  under  the 
circumstances  bound  by  the  release,  would  therefore  be  the 
question  directly  in  issue  before  the  Court  of  Exchequer. 
I  think,  from  the  allegation  in  the  eighth  paragraph  of 
the  bill,  that  the  Plaintiflf  has  taken  all  regular  proceedings 
to  set  aside  the  order  staying  his  action,  I  must  infer  that 
he  has  brought  before  the  Court  the  case  on  which  he  relies 
for  getting  rid  of  the  eflfect  of  the  consent  order;  and  that 
the  Court  of  Exchequer  has  determined  that  there  is  no 
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sufficient  case  for  opening  the  account.  Although  this  1853. 
Court  has,  no  doubt,  concurrent  jurisdiction  in  cases  of  fraud, 
yet  where  the  question  of  fraud  has  been  carried  before 
anodier  Court,  and  that  Court  has  in  its  view  of  the  merits 
of  the  case  determined  that  the  consent  order  which  was 
made  in  the  former  action  ought  to  stand,  I  do  not  think  it  is 
a  case  in  which  this  Court  should  give  any  extraordinary  as- 
sistance to  the  institution  of  a  new  suit,  and  I  do  not  think 
therefore  that  the  case  is  one  in  which  I  ought  to  give 
leave  to  amend 


JudijineiU. 


BRIGGS  V.  CHAMBERLAIN.  j^^^  4^^  ^ 

Thomas  pick,  by  his  will  dated  in  184j1,  after  mak-  The  interest  of 
ing  certain  devises  and  bequests,  gave,   devised,   and  be-  w^oaninthe 
queathed  certain  hereditaments  and  all  other  his  real  es-  proceeda  of 

*  ^  ^  ^  real  estate, 

tate  not  therein  otherwise  disposed  of,  and  also  his  residu-  devised  by  the 
aiy  personal  estate,  to  Joseph  Chamberlain  and  others,  up-  which  she 
on  trust  to  sell  and  dispose  of  the  real  estate,  and  get  in  and  ^^rest^upon 
convert  into  money  the  personal  estate  not  consisting  of  mo-  trust  for  sale, 

•^  ^  .  held  to  pass 

ney,  and  thereout  to  pay  the  costs  of  such  sale,  and  his  debts  by  her  deed 
and  funeral  and  testamentary  charges  and  expenses,  and  the  ^tnowledged 
pecuniary  legacies  therein  mentioned;  and  as  to  the  residue  according  to 

^  ^      o  1  ^  ^Ijq  provisions 

of  such  money  upon  trust  to  invest  the  same  in  or  upon  par-  of  the  stat.  3 
liamentary  stocks,  or  public  funds,  or  other  government  or  74,  for  abolish- 
real  securities,  and  to  pay  and  apply  the  interest,  dividends,  J^fo^eriea^^d 
and  annual  produce  of  the  said  stocks,  funds,  and  securities  substituting 

more  simple 

unto  and  for  the  benefit,  maintenance,  education,  and  ad-  modes  of  con- 
vancement  of  all  and  every  the  children  and  child  of  the  ther^^hln^ 
testator's  late  nephew  John  Exton  North,  who  might  be  ^^^^^  ^®  ^ 

*  ,  ^°  possession  or 

living  at  the  time  o(  his  (the  testator's)  decease,  in  such  reversion,  and 

WOT  »!  £k  ^\\  Ql»     4^11  D 

manner,  shares,  and  proportions  as  the  trustees  should  think  g^ie  of  the 
fit,  imtil  the  yoimgest  of  such  children  should  attain  his  ^^J®^® 

made. 


V. 

Chamberlain. 
Statement, 
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1853.  or  her  age  of  twenty-one,  and  upon  his  or  her  attaining 
Briogs  twenty-one,  upon  trust  to  pay  and  assign  the  whole  of  the 
said  residuary  trust  monies  unto  all  and  every  such  chil- 
dren of  his  said  nephew,  and  to  the  issue  of  such  as  should 
be  dead  leaving  issue  then  living,  such  children  and  issue, 
if  more  than  one,  to  take  in  equal  shares  as  tenants  in 
common ;  and  in  case  any  one  or  more  of  'the  sons  or  son 
of  his  said  nephew  John  Eodon  North  should  die  imder 
twenty-one  without  issue  him  surviving,  or  being  a  daugh- 
ter or  daughters  imder  the  age  of  twenty-one  years  and 
without  having  been  married,  then  the  testator  directed 
that  the  share  or  shares  of  him,  her,  or  them  so  dying, 
as  well  original  as  accruing,  should  go  and  be  paid  to  the 
survivor  or  survivors  of  them  the  said  children  and  the 
issue  of  the  deceased  children  as  aforesaid.  And  the  tes- 
tator thereby  empowered  his  trustees,  at  their  absolute  dis- 
cretion, to  postpone  the  sale  of  his  real  estate;  but  he  de- 
clared, that  such  postponement  should  not  prevent  it  from 
being  deemed  to  have  the  character  and  quality  of  per- 
sonal estate  immediately  after  his  (the  testator's)  decease, 
and  he  directed  that  the  rents  should  in  the  meantime  go 
in  the  same  manner  as  the  annual  income  of  the  produce 
of  the  sales  thereby  directed  would  have  gone. 

The  testator  died  in  April,  1842,  leaving  seven  children 
of  his  nephew  John  Exton  North  surviving.  Mary,  one 
of  the  children,  in  1833  intermarried  with  the  Defendant 
Samud  Street  By  an  indenture,  dated  the  12th  of  Feb- 
ruary, 184j6,  made  between  Samuel  Street  and  the  said 
Mary  his  wife  of  the  one  part,  and  the  PlaintiflF  WiUiam 
Briggs  of  the  other  part,  (and  which  said  indenture  was  by 
the  said  Mary  duly  acknowledged  according  to  the  provi- 
sions of  the  Act  of  Parliament  for  abolishing  fines  and  re- 
coveries (a)  ),  all  the  part  and  share  of  them  the  said  Samuel 

(a)  Stat.  3  &  4  Will.  4,  c.  74. 


V. 
CllAMBEHLAiy. 

Statement, 
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Street  and  Mary  his  wife,  or  either  of  them,  of  and  in  the  1853. 
residuary  real  and  personal  estate  of  the  said  testator,  brigos 
were  assigned  by  the  said  Samuel  Street  and  Mary  his 
wife  unto  the  said  WiUia/m  Brigge,  his  executors,  admi- 
nistrators, and  assigns,  for  securing  the  repayment  to  the 
said  WUliamb  Brigga,  his  executors,  administrators,  and 
assigns,  of  the  sum  of  4<00^.  and  interest  The  deed  con- 
tained a  covenant  by  Samuel  Street  to  pay  the  premiums 
upon  two  policies  of  insurance,  with  liberty,  in  case  of  de- 
fcult,  that  the  said  WiUiam  Brigge  should  pay  the  pre- 
miums and  hold  the  mortgage  deed  as  a  security  for  their 
repayment  to  him  with  interest  Notice  of  the  incum- 
brance was  given  to  the  trustees  and  executora 

A  subsequent  mortgage  of  the  interest  of  Samuel  Street 
and  Mary  his  wife  in  the  residuary  estate  of  the  testator 
was  made  in  March,  1847,  to  JaiYiea  Sparling,  which  secu- 
rity was  afterwards  assigned  to  James  Moss  Sparling, 

In  November,  1847,  a  fiat  in  bankruptcy  issued  against 
Samuel  Street. 

Some  portions  of  the  real  estate  devised  by  the  will  of 
the  testator  to  the  children  of  his  nephew,  John  Exton 
North,  had  been  sold  by  the  trustees  before  the  institution 
of  the  suit,  and  other  parts  of  that  estate  were  sold  before 
the  Master  under  the  decjree  in  this  cause.  The  personal 
estate  was  exhausted  in  the  payment  of  debts. 

The  bill  was  filed  in  1848  by  the  Plaintiff,  WiUiam 
Brigge,  against  the  trustees  and  executors  of  the  testator, 
and  also  against  the  other  incumbrancers  on  the  interest  of 
Samiuel  Street  and  Mary  his  wife  in  the  testator's  estate, 
and  the  other  residuary  legatees  of  that  estate,  for  the  exe- 
cution of  the  trusts  of  the  will,  and  the  transfer  to  him  (the 
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1853.        Plaintiff)  of  the  interest  of  Samuel  Street  and  Mary  his 
Bbioos        wife  therein. 

r. 

CUAMBERLAIK. 


Argument. 


Mr.  Olaase  and  Mr.  Smythe  for  the  Plaintiff",  addressed 
themselves  to  the  argmnent  in  support  of  the  title  of  the 
Plaintiff  under  the  assignment  to  him  of  the  12th  of 
February,  1846,  and  by  virtue  of  the  acknowledgment  of 
Mary  the  wife,  made  according  to  the  Act  8  &  4  Will.  4, 
c.  74,  for  abolishing  fines  and  recoveries.  They  relied  on 
the  74th  section  of  that  Act,  as  aided  also  by  the  interpreta- 
tion of  the  words  "  lands"  and  "  estate"  given  by  the  1st 
section.  They  also  cited  May  v.  Eoper{a),  Forbes  v. 
AdaTnaQ)),  Dvberley  v.  Day{c\  CfoodrickY.  8hotbolt(d), 
Donne  v.  Hart  (e).  Doe  d.  Shxiw  v.  Steward  (/),  Pearson 
V.  Lane  {g\  Cases  and  Opinions  of  Eminent  Lawyers,  Lond 
1791,  vol.  2,  p.  117,  and  Hunter  v.  JuddQi), 

Mr.  Sparling  for  the  second  mortgagee,  whose  assign- 
ment was  not  acknowledged,  submitted  that  it  was  never- 
theless a  valid  charge  on  the  equitable  inter^sst  of  Sa/m/ud 
Street  and  Mary  his  wife  imder  the  will 

Mr.  Rogers  for  the  assignees  of  Samuel  Street, 

Mr.  BaggaUay  for  Mary  Street,  the  wife,  and  her  chil- 
dren, submitted  that  the  will  of  the  testator  operated  as  a 
complete  conversion  of  the  real  estate  into  money;  and 
that  being  in  the  state  of  money,  according  to  the  express 
will  of  the  testator,  and  in  fact  the  acknowledgment  under 
the  Fines  and  Recoveries  Act  could  not  be  of  any  avail 

(a)  4  Sim.  360.  (/)  1  Ad.  &  E.  300. 

(b)  9  Sim.  462.  (ff)  17  Ve«.  101. 

(c)  I6Beav.  33.  (A)  Before  the  V ice-Chancellor 

(d)  Prec.  Cha.  333.  of  England.    Cited  from  a  MS. 

(e)  2  Ru8s.  &  My.  2CJ).  note  of  Mr.  IShapter, 
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Argument. 


He  relied  on  Hobby  v.  AUen  (a),  Stiffe  v.  Everett  (6),  Clark 
V.  Cook  (c).  There  was  also  this  distinction  between  the  case 
of  May  V.  Roper  and  the  present  case,  that  the  one  was  a  chambeblain 
reversionaiy  interest  and  the  other  an  interest  in  possession, 
and  that  in  the  former  there  was  a  positive  direction  to 
sell  without  any  discretion  being  left  in  the  trustees  to 
defer  the  sale.  The  same  difference  in  the  facts  distin- 
guished this  case  from  that  of  Forbes  v.  Adams.  They 
were  cases  in  which  there  was  indeed  a  power  to  sell,  but 
without  any  distinct  trust  for  sale. 


Mr.  Russell  and  Mr.  Fleming  for  the  executors. 


Vice-Chancellor  : — 

The  question  which  was  reserved  for  the  decision  of  the 
Court  was,  whether  the  conveyance  by  a  married  woman  of 
her  interest  in  rqal  estate  devised  for  sale  by  the  will  imder 


Judgtneni. 


(a)  Cited  from  15  Jar.  836. 
This  cajiey  from  the  coincidenoe 
in  date,  and  in  the  names  of  the 
parties,  seems  to  be  the  same 
case  which  is  reported  in  4  De 
G.  &  S.  289,  under  the  name  of 
Hobby  V.  Collins,  There  is,  how- 
ever, a  material  difference  in  the 
two  representations  of  what  fell 
firom  the  Vice-Chancellor.  Ac- 
cording to  the  report  of  the  case 
in  the  Jurist  (vol.  15,  p.  836), 
which  was  the  report  brought 
hefore  the  Coart  in  the  principal 
case,  the  judgment  of  Sir  J,  L, 
Knight  Bruce,  V .  C,  was  in  the 
following  words :  ''The  object 
of  this  petition  is  the  rever- 
sionary interest  of  a  married 
woman  in  a  sum  of  money 
charged  on  land.  I  think  that 
the  married  woman  can  do  no 


act  to  affect  such  an  interest 
during  the  life  of  the  tenant  for 
life.  This  does  not  come  new 
upon  me.  It  is  a  point  upon 
which  my  mind  has  long  been 
made  up.  I  must  dismiss  the 
petition."  In  4  De  G.  &  S.  291, 
the  judgment  of  his  Honor  is 
thus  given :  "  It  appears  to  roe 
doubtful,  at  least,  whether  Mrs. 
Hodget^  right  to  her  250^.  will  be 
affected  by  what  has  been  done, 
if  she  shall  become  a  widow  in 
her  mother^s  lifetime.  The  point 
is  not  new  to  me,  as  I  have  had 
occasion  more  than  once  to  think 
of  it.**  It  would  appear  that  the 
report  in  the  Jurist  is  inaccu- 
rate, at  least  in  stating  that  bis 
Honor  dismissed  the  petition. 

(6)  1  My.  &  Cr.  37. 

(c)  3  De  0.  &  S.  333. 
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1853.        which  the  interest  arises,  was  sufficient  to  pass  such  in- 
Baioas       terest  The  Act  for  the  Abolition  of  Fines  and  Recoveries, 

Chambeelaih   *^^  ^^^  *^®  Substitution  of  more  simple  Modes  of  Assur- 

ance(a),  was,  as  it  appears  to  me,  not  only  intended  to 

embrace  an  interest  of  this  kind,  but  does  by  its  express 
words  include  it  The  interpretation  clause  (6),  by  which 
the  Act  is  introduced,  points  out  to  what  the  Act  is  to  ex- 
tend. Under  the  word  "  land"  it  would  appear  that  the 
Iiegislature  designed  that  every  possible  description  of  real 
estate  should  be  included,  and  the'  definition  of  the  word 
"estate'*  is  not  less  comprehensive.  The  word  estate,  it  is 
said,  "  shall  extend  to  an  estate  in  equity  as  well  as  at  law, 
and  shall  also  extend  to  any  interest,  charge,  lien,  or  incum- 
brance in,  upon,  or  affecting  land,  either  at  law  or  in 
'  equity,  and  shall  also  extend  to  any  interest,  charge,  lien,  or 
incumbrance  in,  upon,  or  affecting  money,  subject  to  be  in- 
vested in  the  purchase  of  land."  Words  could  scarcely  be 
found  more  general  in  operation  or  more  clearly  expressed 
than  the  first  words  of  this  interpretation  clause,  which 
define  the  word  to  mean  ''an  estate  in  equity  as  well  as  at 
law."  That  the  Act  was  intended  to  have  full  and  ample 
operation  in  the  case  of  a  married  woman,  is  clear  upon 
the  77th  section,  which  enacts  that  it  shall  be  lawful  for 
every  married  woman,  in  every  case  but  that  of  a  tenant  in 
tail,  by  deed  "  to  dispose  of  lands  of  any  tenure,  and  money 
subject  to  be  invested  in  the  purchase  of  lands,  and  also  to 
dispose  of,  release,  surrender,  or  extinguish  any  estate  which 
she  alone,  or  she  and  her  husband  in  her  right,  may  have 
in  any  lands  of  any  tenure  or  in  any  such  money  as  afore- 
said." These  words,  therefore,  enable  a  married  woman,  by 
her  deed  acknowledged  according  to  the  provisions  of  lie 
Act,  to  dispose  of  any  interest  in  land  either  at  law  or  in 
equity,  or  any  charge,  lien,  or  incumbrance  in  or  upon  or 
affecting  land,  either  at  law  or  in  equity.      Now,  what  is 

(a)  3  &  4  WiU.  4,  c.  74.  (6)  Sect.  1. 
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the  property  in  question?    It  is  an  interest  in  land  which 
has  been  given  by  the  will  of  the  testator  to  a  lady  who  has 
executed  a  disposition  under  this  Act     The  argument  q^^^^^j^ix, 
which  has  been  addressed  to  the  Court  against  giving  eflfect      ^  - —  ^ 

Judgnuni, 

to  the  disposition  so  made  has  been, — that,  as  the  land  was 
directed  by  the  will  to  be  and  has  been  converted  into 
money,  the  Court  will  regard  it  as  money  only,  and  there- 
fore as  a  species  of  property  which  could  not  be  disposed 
of  by  means  of  a  fine,  and  cannot  now  be  disposed  of  by 
any  conveyance  substituted  for  a  fine.  I  should  have 
had  no  doubt  or  hesitation  in  saying  that  the  interest  of 
this  lady  under  the  will  of  the  testator  might  be  dis- 
posed of  by  deed  executed  and  acknowledged  according  to 
the  Act,  if  it  had  not  been  for  the  case  of  Hobby  v.  Alien  (a), 
in  which  the  then  Vice-Chancellor  Knight  Bruce  is  re- 
ported to  have  come  to  a  different  conclusion.  This  decision 
directly  conflicts  with  the  case  of  May  v.  Roper  (b),  I 
cannot  distinguish  the  two  cases.  A  difference  suggested 
is,  that  in  one  case  the  interest  was  reversionary;  but  the 
question  does  not  turn  on  the  difference  between  an  interest 
m  possession  and  an  interest  in  reversion.  The  question  is, 
whether  it  is  an  interest  in  land  which  can  pass  by  a  fiine, 
(HT  by  a  deed  having  a  like  effect 

In  May  v.  Roper  there  was  a  devi^  of  real  estate  in 
trust  for  sale,  and  out  of  the  proceeds  to  set  apart  20002. 
for  the  testator's  widow  for  her  life,  and  to  invest  the  residue 
until  the  eldest  of  the  testator's  children  should  attain 
twenty-one,  or  marry  with  his  wife's  consent,  and  then  to 
divide  the  principal  monies  into  as  many  shares  as  there 
were  children;  and  he  directed  that  the  shares  should  be 
paid  to  them  as  they  respectively  attained  twenty-one,  or 
married  with  such  consent;  and  after  the  decease  of  his  wife 
he  directed  that  the  2000Z.  should  be  divided  in  the  same 

(a)  ir,  Jur.  83.5.     Sec  n.  (a),  p.  73,  aute.  (h)  4  Sim.  3r>0. 
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1853.  manner  as  the  residua  Hie  testator  left  his  widow  and 
five  diUdren;  and  the  widow  afterwards  densed  a  messuage 
to  her  executors  in  trust  for  sale,  and  to  invest  the  proceeds 
and  her  residuary  personal  estate  upon  trust  for  the  chil- 
dren, and  pay  one-fifth  to  them  respectivdy  as  they  should 
attain  twenty-one.  Both  wills  directed  that  the  real  estate 
should  be  absolutely  converted.  The  real  estate  was  sold, 
either  wholly  or  partly,  under  the  decree  in  the  suit  All 
the  children  attained  twenty-one,  and  cme  of  the  daughters 
and  her  husband  executed  a  mortgage  of  her  share  and 
interest  in  the  monies  produced  firom  the  real  and  personal 
estate  under  both  wiUs,  and  covenanted  to  levy  a  fine  of  the 
Asie  and  interest  thereby  assigned,  and  the  fine  was  levied 
accordingly.  The  Yice-ChanceUor  of  England  held,  that 
the  fine  barred  the  wife  of  all  the  interest  that  she  could 
derive,  either  from  the  land,  or  the  proceeds  of  the  sale  of 
it  His  Honor  referred  to  the  case  of  Goodrick  v.  Shotr 
bolt  (a),  in  which  perhaps  the  question  did  not  so  distinctly 
arise,  as  in  the  case  then  before  him.  There  is  then  the  case 
of  Hunter  v.  Judd  before  the  same  learned  Judge,  which 
was  cited  from  Mr.  Shapter's  note,  and  in  which  it  was  held 
that  the  fine  bound  the  interest  of  the  wife  in  the  freehold 
and  leasehold  estate  to  which  the  married  woman  was  en- 
titled Next,  there  occurs  the  case  of  Forbes  v.  Adams  (5), 
in  which  the  property  that  passed  by  the  fine  was  clearly  in 
the  shape  of  money.  It  was  money  which  was  subject  to  a 
direction  to  be  laid  out  in  land,  and  which  money  was  the 
proceeds  of  a  charge  created  on  an  estate  in  Jamaica.  The 
acknowledgment  of  the  mortgage  before  a  magistrate  was 
by  the  law  of  that  colony  analogous  to  a  fine ;  and  the  Yice- 
ChanceUor  of  England  says,  that  Mrs.  Forbes,  by  her  exe- 
cution and  acknowledgment,  gave  the  same  effect  to  the 
conveyance  as  if  the  estate  had  been  in  this  country  and 
she  had  levied  a  fine ;  and  he  adds,  ''  In  that  case  all  pos- 

(a)  Prec.  Cha.  333.  {h)  9  Sim.  462. 
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sible  interest  that  she  might  have  previously  had,  either  at         1853. 
law  or  in  equity,  in  the  estate,  would  have  been  barred"  (a).        Brioos 


In  the  case  now  before  me  there  is  a  devise  to  trustees  to 
sell  the  real  estate  of  the  testator,  and  out  of  the  proceeds 
this  lady,  and  the  other  children  of  the  testator's  nephew, 
are  to  be  paid  their  respective  shares.     There  is,  therefore, 
a  legal  and  an  equitable  interest  created,  and  that  equitable 
interest  in  the  estate  is  not  in  the  trustees,  but  in   the 
several  persons  for  whose  benefit  the  sale  is  to  be  made. 
The  lady  has  an  equitable  interest  in  her  share,  and  the 
case  appears  to  me  to  fall  as  distinctly  as  it  can  do  within 
the  words  of  the  statute.     If  that  be  so,  how  can  I  refuse  to 
give  effect  to  the  language  of  the  statute?     It  is  to  be 
regretted  that  the  learned  Judge  who  decided  the  case  of 
Hobby  V.  Allen  did  not  give  his  reasons  for  the  judgment, 
as  it  would  have  been  satisfactory  to  have  known  the  exact 
grounds  on  which  it  proceeded.     I  do  not  think  there  is 
any  substantial  distinction  on  this  point  between  this  case 
and  that  of  May  v.  Roper,  or  Forbes  v.  Adams,     My  own 
impression  has  always  been  that  a  fine  bars  every  possible 
interest  of  this  kind;  and,  notwithstanding  the  great  atten- 
tion due  to  the  opinion  of  the  learned  Judge  who  decided 
Hobby  v.  Allen,  which  has  caused  me  to  hesitate,  I  think 
I  am  bound  to  hold  that  the  interest  of  the  married  lady  in 
the  real  estate  under  the  will  in  this  case  passed  by  her 
deed. 

(a)  9  Sim.  467. 


V. 

Chamberlain. 
Judgment. 


7H  CASS  IS  CHASCEBY. 


ApraUM4k 

The  bin  n§  fikd  bj  Pdipr  Eldssi^ten  and  Jokm  Alfrtd 
^ii^Z^^  WiUyams,  agamsi  Jo^qpk  Vid:  and  anoilier;  aod  it  stated, 
JJ^jJ^J^^  tfaail,  in  December,  1S38,  smI  for  some  time  preriooriy, 
<^  ftcpifor  Danui  FocfU  TayUr  aad  Henry  SkmtdnpoHk  earned  on 
Um:<4wh3A  boEsx^esinoofttitDerdbipafimamz&ctiiicrsafim 
^^jj^^^     tli«T  were  the  px^prietOTB  erf' certain  letters  patent,  dated  ^ 


^^Jfr^f^  21st  of  August^  18S7,  whidi  had  been  granted  to  them  fwr 
fsvisuid  from  the  manufurtoie  of  solid-headed  pins,  being  a  renewal  di 
hUfiduhSoBS'  certain  earlier  letters  patent  of  May,  1824,  which  had  been 
^^^1^^    grantad  to  one  Wright;  and  that  Tayler  and  SkuiOewarik 


wuai  labeb  mantifactored  and  scdd  solid-headed  iMns  mnkr  such  lett»8 

dcMnbodM  patent;  and  they  had  also  been  ^ipointed  pin  mann&clureiB 

EJ^^^J^J^J^  to  her  Uajesty  and  other  members  oftheBoyal  Family:  that 

?^||^^*^j^  Danid  FooU  TayUr  retired  from  business  in  December, 

ci/>«rlj  re-  1838,  and  the  bnsinesB  was  afienrards  carried  cm  mider  the 

of  Ui«  nwo'  letters  patent  by  Shuttleworth  alone,  mider  the  style  of  D. 

^m^i^  -P.  Tayler  cfe  Cb.:  that  Shutaetcarth  became  bankrupt  in 

tnwMtmixem,  December,  1839,  and  the  bosiness  was  thoaceforward  carried 

mithoui^  the  «        i           - 

dMcrif/tiao  of  on  by  the  assignees  mider  the  bankruptcy,  mider  the  same 

eood«  <m  their  ^J^*  ^^  the  benefit  of  the  creditors  of  ShuMeworth^  until 

^^v^J^t^f±  October,  1842,  when  the  pin  machinery  and  effects,  and  all 

had  ceM6d  to  the  interest  of  the  assignees  in  the  letters  patent^  with  the 

true,  the  right  or  privilege  of  carrying  on  the  trade  of  pin  manu- 

^iSjuSrti^  facturers  mider  the  style  or  firm  of  D.  F.  Tayler  it  Co., 

jwtr^MDgtha  and  the  engraved  plate  and  drawings  relating  thereto,  were 

from  iMing  sold  and  assigned  to  the  Plaintiffs. 

Ub«b  bearing 
an  Uiueripiion 

ZS^tbe  "^^  ^^  *^®^  ^^^^'  *^*  ^®  Plaintiflfe  had  removed  the 

g(H)dn  contain-  manufactory  from  Woodchester,  where  it  had  been  theretofore 

being  manu-  Carried  On,  to  Birmingham;  and  that  they  had  carried  on 

th«  HalL tiffi.  ^^^  business  under  the  style  or  firm  of  "  Eddsteii  &  Williams, 


Statenient 
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late  D.  F.  Tayler  &  Co.,"  and  had  used  such  style  or  finn 
m  their  inyoices,  price  lists,  and  address  cards,  and  generally 
in  communications  addressed  directly  to  their  customers; 
but  in  goods  made  up  for  sale  to  the  public,  the  Plaintiff 
had  in  many  cases  continued  to  use  the  old  labels  of  the 
said  firm  of  D.  F.  Tayler  &  Co.,  printed  from  the  old 
engraved  plates  and  wooden  blocks  of  such  firm;  and,  in 
particular,  the  Plaintiflb  had,  in  making  up  for  sale  solid- 
headed  pins  of  the  best  quality,  manufactured  by  them 
according  to  the  method  of  the  said  letters  patent^  and  with 
the  improvements  subsequently  introduced  in  the  process, 
continued  to  use  such  old  labels;  and  the  solid-headed  pins 
manufactured  by  the  PlaintifGs,  and  made  up  in  packets 
with  such  labels^  are  known  to  the  trade  and  the  public  as 
the  pins  of  D.  F.  Tayler  &  Co, ;  and  such  pins  so  made  up 
are  well  known  and  are  in  great  demand,  not  only  in  the 
United  Kingdom^  but  also  on  the  continent  oi Europe  and 
in  America  and  Australia;  and  the  Plaintiffs  have  en- 
joyed great  reputation  with  the  public  on  account  of  the 
good  quality  of  the  said  pins,  and  have  made  great  gains 
by  the  sale  of  them.     That  Plaintifis  make  up  their  best 
solid-headed  pins  in  sheets  of  paper  of  a  pink  colour,  each 
sheet  containing  twelve  or  ten  rows  of  pins,  six  or  five  rows 
at  each  end  of  the  sheet,  with  a  vacant  space  in  the  centre 
of  the  sheet;  and  in  such  vacant  space  there  is  printed  or 
stamped  in  green  ink,  as  well  on  the  outside  as  on  the  inside 
of  the  sheet,  a  label  or  stamp  by  means  of  the  said  old 
engraved  plates;  and  the  Plaintiffs  make  up  pins  to  be  sold 
by  wholesale,  by  inclosing  twelve   of  such  sheets  in  one 
wrapper,  and  each  such  wrapper  has  a  label  or  stamp 
printed  or  stamped  on  the  outside  thereof  in  green  ink,  by 
means  of  one  of  the  said  old  wooden  blocka     That  the 
label  on  the  outside  of  the  said  sheets  consists  of  an  orna- 
mental border,  with  the  following  words  printed  within  such 
border,  viz.,  ''  Solid  Headed   Pma    D.  F,  Tayler  &  Co., 
exclusive  Patentees^  and  specially  appointed  Manufacturers 
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Tlttz  tbe  label  o&  tije  r»ie  'i£  xhs  s^i  diaeci  mMsig  of  an 
onazrafSx^^  orjr^,  inih  iL-r  iji^ywzstg  v-ords  printed  within 
each  border,  riz.  ~  Iat  TraTrnTTAfwc  Paseni  Soiii  Headed  Pins^ 
exch]KTe}T  m^de  br  D.  i^.  Tavkr  ^  Cv.  LovAa9L,  on  a  new 
and  in^jTored  principle,  are  anHke  those  of  any  other 
manc&ctme,  in  con^qoeiMse  of  ibe  wi^^e  pin  being  fcnned 
of  one  piece  of  wire,  whsaeby  the  head  is  rendered  inunovm- 
Ue  and  ite  slipping  off  impoesiUe;  also  2>.  ^.  T«iykr  A  Ca/s 
unequalled  DriDed  Eyed  Xeedks.'  That  the  labd  printed 
on  the  said  wr^jpers  ooossts  of  the  Boyal  Anns  with  the 
following  words:  "^  By  Ho- Majesty  s  Patent.  Solid  Headed 
Pins,  exclusively  niana£M:tiiied  by  2>.  F.  Taller  d:  Co.  un- 
der appointment  from  Queen  VUioria  and  all  the  Eoyal 
Family.  D.  F.  Tayler  Jt  Co.'s  Solid  Headed  Pins.  Lim- 
dan." 

The  bill  th^i  stated,  that  the  letteis  patent  so  granted  to 
Daniel  FooU  Tayler  and  Henry  Skuttleworik  had  expired 

The  IhII  then  stated,  that  the  Haintifi  had  lately  dis- 
covered, and  the  fact  was»  that  the  D^^idants,  pin  manu- 
£M;turerB  of  Birmingham,  have  manufactured  and  add  ccm- 
nderable  quantities  of  solid^headed  pins;  and  that  they 
have  fraudulently  made  up  such  pins  for  sale  in  sheets  of 
paper  of  the  same  colour  as  the  sheets  sold  by  the  Plaintiflii, 
and  impressed  with  labels  or  stamps  in  the  same  colour,  and 
made  in  imitation  of  and  closely  resembling  the  labels  so  as 
aforesaid  used  by  the  Plaintiflfe;  and  that  the  Defendants 
have  so  done  for  the  purpose  of  passing  off  and  enabliog 
others  to  pass  off  the  pins  manufactured  by  them  for  the  pins 
of  the  Flaintifib;  and  that  the  Defendants  have  sold  a  con- 
siderable quantity  of  pins  so  made  up.  That  the  labels  printed 
on  the  outside  of  the  sheets  of  pins  so  made  up  by  the  De- 
fendants has  an  ornamental  border  precisely  resembling  the 
ornamental  border  of  the  label  printed  on  the  outside  of  the 
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PIainti£b'  sheets,  save  that  on  the  ornamental  border  of  the 
Defendants  there  are  introduced  the  following  words,  viz. 
**/.  Vick,  from  the  lata"  That  such  words  are  printed 
separate  and  distinct  from  the  words  vdthin  the  border,  and 
are  so  arranged  as  not  to  attract  the  attention  of  ordinary 
purchasers.  That  the  words  within  the  border  on  such 
labels  of  the  Defendants  are  precisely  the  same  and  printed  in 
precisely  the  same  character  as  those  on  the  Plaintiffs'  label, 
save  that  the  order  of  two  of  the  lines  is  changed.  That 
the  label  printed  on  the  inside  of  the  said  sheets  of  the 
Defendants  has  an  ornamental  border  precisely  resembling 
the  ornamental  border  on  the  label  printed  on  the  inside  of 
the  Plaintiffs^  sheets;  and  the  inscription  on  such  label  on 
the  Defendants'  sheets  is  printed  in  letters  precisely  resem- 
bling the  Plaintifis',  and  is  as  follows :  "The  inimitable  Patent 
Solid  Headed  Pins,  made  on  a  new  and  improved  principle, 
are  unlike  those  of  any  other  manufacture)  in  consequence 
of  the  whole  pin  being  formed  of  one  piece  of  wire,  whereby 
the  head  is  rendered  immovable,  and  its  slipping  off  impos- 
sibla''  And  that  the  label  printed  on  the  outside  of  the 
wrappers  used  by  the  Defendants  as  aforesaid,  differs  from 
the  label  printed  on  the  outside  of  the  Plaintif&'  wrappers 
only  in  having  the  following  words  added  to  it:  "/.  Vick, 
from  the  lata"  The  bill  stated,  that  the  Plaintiff,  on  be- 
coming aware  of  such  fraudulent  acts  on  the  part  of  the 
Defendants,  did,  by  their  solicitor,  apply  to  the  Defendants, 
requiring  them  to  desist  from  using  labels  and  wrappers 
counterfeiting  the  labels  and  wrappers  of  the  Plaintiff,  and 
stating  that  proceedings  would  be  taken  against  the  De- 
fendants, imless  they  engaged  not  to  use  such  labels  and 
wrappers;  that  the  Defendants  had  not  complied  with  such 
request^  and  had  by  their  solicitor  stated,  in  answer  to 
such  application,  that  they  would  defend  any  proceedings 
that  might  be  taken. 


1853. 

Edelstxit 

V. 

ViOK. 


StcUemem. 


The  bill  charged,  that  the  Defendants  had  made  consi- 

VOU  XL  G  H.  W. 
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derable  profit*  by  the  sale  of  pins  made  up  in  sodi  sheets 
and  wrsppefs  as  aforesaid,  and  that  they  ought  to  acooont 
for  the  same  to  the  Flaintiffi;  and  it  prayed,  thai  the  De- 
fendants might  be  restrained  by  injmictMm  fiom  making  or 
causing  to  be  made,  or  using,  any  engraved  plates  or  blocks 
resemUing  or  made  in  imitation  of  the  said  engraved  {dates 
and  Uocks  of  the  FlaintijBb,  and  from  making  up  pins  and 
selling  pins  made  up  in  dieets  or  packets  impressed  with  the 
said  labds  or  stamps  of  the  Defendants,  or  having  printed 
or  impressed  thereon  any  labels,  stamps,  devices,  or  marks 
resembling  or  made  in  imitation  of  tiie  said  labels  of  the 
Plaintifis,  or  having  printed  or  impressed  thereon  any 
inscripti(m  consisting  of  any  combination  of  words  intended 
or  appearing  to  designate  the  said  firm  of  Z>.  F.  Tayler  A 
Co,  or  the  FlaintiffiB;  and  that  an  account  might  be  taken 
of  the  profits  made  by  the  Defendants  from  the  sale  of  {»ns 
made  up  by  them  in  sheets  and  packets  impressed  with  the 
said  labels  or  stamps,  and  that  the  Defendants  might  be 
ordered  to  pay  the  amount  of  such  profits  to  the  Plaintiflh. 


The  Flaintiffii  moved  for  the  injunction,  according 
prayer  of  the  bill 


ArgwMnt.         Mr.  BdU  and  Mr.  A.  Smith  for  the  PlaintiflGs. 

Mr.  Bdcon  and  Mr.  Hardy  for  the  Defendant& 

In  addition  to  the  cases  adverted  to  in  the  judgment, 
Perry  v.  Truefitt  (a)  and  Pidding  v.  How  (6)  were  cited. 


Judgment, 


ViCB-Ch  ANCELLOR : — 

This  case  is  one  in  which  the  injunction  must  be  grant- 
ed, although  not  to  the  extent  asked.     The  principles  to  be 


(a)  6  Beav.  66. 


(6)  8  Sim.  477. 
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applied  in  cases  like  the  present  are  laid  down  by  Lord 
Langdale  in  Croft  v.  Day  (a),  and  I  may  adopt  his 
words.  Lord  Langdale  says,  "It  is  perfectly  manifest 
that  two  things  are  required  for  the  accomplishment  of 
a  fraud  such  as  is  here  contemplated.  First,  there  must 
be  such  a  general  resemblance  of  the  forms,  words,  symbols, 
and  accompaniments  as  to  mislead  the  public;  and  second- 
ly, a  sufficient  distinctive  individuality  must  be  preserved, 
10  as  to  procure  for  the  person  himself  the  benefit  of  that 
deception  which  the  general  resemblance  is  calculated  to 
produce.  To  have  a  copy  of  the  thing  would  not  do,  for 
though  it  might  mislead  the  public  in  one  respect,  it  would 
lead  them  to  the  place  where  they  were  to  get  the  genuine 
article,  an  imitation  of  which  is  improperly  sought  to  be 
sold  For  the  accomplishment  of  such  a  fraud,  it  is  neces- 
saiy  in  the  first  instance  to  mislead  tlxe  public,  and  in  the 
next  place  to  secure  a  benefit  to  the  party  practising  the 
deception  by  preserving  his  own  individuality  "  (6).  Then 
speaking  of  the  labels  which  were  there  in  question,  he 
says,  "  It  is  truly  said,  that^  if  any  one  takes  upon  himself  to 
study  these  two  labels,  he  will  find  several  marks  of  distinc- 
tion. On  the  other  hand,  the  colours  are  of  the  same 
nature,  the  labels  are  exactly  of  the  same  size,  the  letters 
are  arranged  in  precisely  the  same  mode,  and  the  very 
same  name  appears  on  the  fstoe  of  the  jars  or  bottles  in 
which  the  blacking  is  put  It  appears,  therefore,  to  me, 
that  there  is  quite  sufficient  to  mislead  the  ordinary  run  of 
persons,  and  that  the  object  of  the  Defendant  is  to  persuade 
the  public  that  this  new  establishment  is  in  some  way  or 
other  connected  with  the  old  firm  or  manufacturer,  and  at 
tiie  same  time  to  get  purchasers  to  go  to  90^,  Holhom 
Hill,  and  not  to  97,  High  Holborn  "  (c).  In  the  present 
case,  the  labels  on  the  packets  of  pins  sold  by  the  Defend- 
ants bear  on  the  top  the  title  ''Her  Majesty's  Letters 


1853. 

Edelstxn 

V. 
ViOK. 

Judgment, 


(a)  7  Bear.  86. 


(6)  Id.  88,  89. 

q2 


(a)  Id.  89. 
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Patent."      The  embellishments   of  the   label  are   of  the 
same  character,  and  they  are  arranged  in  the  same  form 
and  printed  in  the  same  (Gothic  type  as  the  labels  of 
the  PlaintifiGs.     The  same  colours  are  moreover  used,  and 
there  is  a  similar  scroll  or  border.     To  the  general  eye, 
therefore,  they  resemble  the  Plaintiffs'  labels,  although  up- 
on a  minute  examination  differences  may  be  detected.     I 
agree  with  the  argimient  on  the  part  of  the  Defendants, 
there  must  be  an  intention  to  deceive  the  public,  or  this 
Court  will  not  interfere.     That  was  established  in  Sykea 
V.  Sykes  (a),  which  was  followed  by  the  case  of  Crawshay 
V.  Thompson  (ft) ;  and  in  this  case  the  Defendants  have  not 
denied,  in  a  satisfactory  way,  that  they  intended  such  a  de- 
ception.    The  charge  in  this  bill  is,  that  they  had  made  up 
pins  for  sale  in  sheets  of  paper  of  a  colour  and  with  labels 
in  imitation  of  those  of  the  Plaintifib',  "  and  the  Defendant 
have  so  done  for  the  purpose  of  passing  off  and  enabling 
others  to  pass  off  the  pins  manufactured  by  the  Defendants 
for  the  pins  of  the  Plaintiflfe."     The  Defendants,  in  their 
affidavits,  traverse  this  charge  in  its  whole  length  in  one  al- 
legation.    They  say :  "  We  deny  that  we  have  fraudulently 
made  up  such  pins  for  sale  in  sheets  of  paper  of  the  same 
colour  as  the  sheets  sold  by  the  Plainti£&,  and  impressed 
with  labels  or  stamps  in  the  same  colour,  and  made  in  imi- 
tation of  and  closely  resembling  the  labels  so,  as  aforesaid, 
used  by  the  Plaintiff;  and  that  the  Defendants  have  so 
done  for  the  purpose  of  passing  off  and  enabling  others  to 
pass  off  the  pins  manufactured  by  the  Defendants  for  the 
pins  of  the  Plaintiff.''     Every  branch  of  the  sentence  is 
here  coupled  with  the  conjunction  "and,"  leaving  it  consist- 
ent with  the  terms  of  the  affidavits,  that  there  might  have 
been  the  intention  to  deceive  the  public  which  the  com- 
plaint of  the  Plaintiffs  supposed.     Looking  to  the  evident 
care  with  which  the  affidavits  are  framed,  I  think  that  this 


(a)  3  B.  &  C.  641. 


(b)  4  Man.  &  Gr.  357. 
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18  not  a  satisfactory  denial  of  the  charge  in  the  bill  I  do 
not  say,  however,  that,  if  the  allegation  of  the  fraudulent  in- 
tention of  the  Defendants  had  been  more  distinctly  nega- 
tived, the  Court  would  have  been  concluded  by  the  eflfect  of 
that  denial  It  is  impossible  to  look  into  the  minds  of  the 
defendants,  or  to  detect  their  secret  motives.  The  question 
rather  is,  whether  their  acts  were  such  as  were  likely  to 
mislead  the  public.  It  is,  I  think,  enough  to  say,  that,  con- 
dderiDg  all  the  points  of  resemblance  between  the  sheets 
and  labels  of  the  Plaintifis*  and  the  Defendants'  in  charac- 
ter, colour,  and  otherwise,  a  jury  would  be  bound  to  assume 
that  it  had  not  been  the  result  of  a  fortuitous  occurrence 
of  events,  but  had  arisen  from  design.  I  am  of  opinion 
that  the  design  of  the  Defendants  must  be  taken  to  be,  so 
to  frame  the  sheets  and  labels  that  an  unwary  purchaser 
might  be  deceived  and  led  to  mistake  one  for  the  other. 


1853. 

Edelsten 

V, 
VlCK- 


Judgment. 


It  has  been  argued,  that  the  name  of  "  Tayler'a  Solid 
Headed  Pins,"  was  only  used  as  a  description  of  the  article; 
and  that,  if  an  article  has  acquired  a  particular  name,  the 
Court  will  not  restrain  the  use  of  the  name  by  any  person 
entitled  to  make  and  sell  the  article.  No  doubt,  in  a  fair 
case,  there  being  no  property  in  a  mere  name,  it  may  be 
open  to  the  use  of  all  persons  dealing  in  the  article  which 
it  describes.  Thus,  a  maker  of  pins  of  this  description  may 
Bay,  "  I,  John  Smith,  manufacture  and  sell  Tayler's  Solid 
Headed  Fins/'  and  the  Court  would  not  in  such  a  case 
grant  an  injunction  to  restrain  the  use  of  that  name.  It 
was  said,  that  when  a  patent  expired  it  was  open  to  the 
public  at  large  to  adopt  the  description  of  the  article  by 
which  it  had  become  known  to  the  world,  and  to  use  the 
label  by  which  the  articles  made  by  the  Plainti£b  had  been 
theretofore  distinguished.  It  does  not,  however,  follow,  be- 
cause, upon  the  expiration  of  the  patent  the  article  and  its 
known  description  became  open  to  all,  that  therefore  all 
would  become  entitled  to  use  the  label  by  which  the  paten- 
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1853.  tees  had  been  WBeaaUmei  to  dndngvidi  tbeir  goods.  The 
poblic  may  bave  acquired  eoi^deiiee  in  tbat  particular 
label,  and  tbat  eoofidence  mar  haTe  giiren  a  Taioe  to  it 
wbidi  the  patentees  may  be  entitled  to  baTe  protected 
after  the  exfintiaa  of  tbeir  patent. 


It  was  contended  tbat  tbe  FlaintifiB  weie  not  the  paten- 
tee%  and  tbat  tbej  bad  no  title  to  tbe  labd;  but  it  is  not 
tbe  patent,  but  tbe  contimioas  use  of  the  lafad  for  a  certain 
period  of  tim^  wbidi  confias  tbe  right  to  protection;  and 
tbe  length  of  time  duing  whidi  this  nae  bj  tbe  Flainti& 
and  tboee  to  whose  rights  they  have  socoeeded  <*™»*^^  is 
a  sufficient  txtlcL 

It  has  aho  been  ccmtended,  that  tbe  Flaintiffi^  by  de- 
scribing their  mann&ctore  as  a  patented  aitide,  without 
any  exjdanation  that  the  exdosiTe  prifilege  <^  the  patent 
bad  exjnred,  were  guilty  of  a  misrepieaentationy  and  did  not 
therefore  come  into  Court  with  dean  bands,  or  put  f<Mrward 
a  right  whidi  the  CSourt  would  respect  I  am  particulaily 
anjdoQB  that  it  should  be  understood,  that  all  persons  ap- 
plying to  this  Court  ibr  its  extraordinary  interposition  by 
way  of  injunction,  should  shew  that  they  tb^ooselves  have 
not  been  guilty  of  fraud  or  misrepres^itation;  and  tbat^  if 
they  have  made  any  representations  to  the  puUic;  they 
must  shew  that  such  representations  have  not  been  made 
without  foundatiim  or  with  any  fraudulent  intenticML  Jt, 
therefore,  in  this  case,  there  bad  never  heax  any  patent 
granted  Ibr  the  manufrMrture  of  these  pins,  or  if  after  the 
term  of  ihe  patent  bad  exjured  the  FlaintifiB  had  takm  up 
the  use  of  the  term  ''patented,"  as  descriptive  of  thw 
manufacture,  and  had  first  circulated  the  labels  in  tbat 
form,  I  should  probably  have  thought  that  the  case  came 
within  this  ground  of  objection  to  the  interference  of  the 
Court  But  here  that  was  not  so;  the  Uocks  for  the  labdf 
had  been  made  during  the  ezistaice  of  the  patent^  when  the 
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representation  was  perfectly  true.  The  Plaintiffs  became  the 
proprietors  of  the  rights  of  the  original  patentees,  and  of 
the  blocks,  labels,  and  other  property ;  and  those  labels, 
which,  as  the  external  demonstration  of  the  article,  had  ac- 
quired a  certain  value  or  had  attracted  a  certain  degree  of 
confidence,  they  continued  to  use.  It  is  no  doubt  to  be  much 
preferred,  that  no  representation  should  be  issued  to  the 
public  which  is  not  strictly  true;  but  in  a  case  in  which  the 
goods  have  become  known  by  a  description  which  was  ori- 
gisaUy  accurate  in  every  part,  if  I  were  to  hold  that  the 
C(mtinued  use  of  this  description  disentitled  the  party  to 
the  assistance  of  the  Coiuii,  it  would  be  going  much  farther 
than  I  did  in  refusing  to  interfere  by  injimction  where  the 
Plaintiff  had  adopted  and  used  the  word  "  patent "  imtruly 
and  without  foundation  (a). 


bl 


1853. 


Judgment. 


With  regard  to  the  argument  of  the  Defendants  that  the 
injunction  would  be  an  injury  to  their  business,  the  answer 
is  that  that  will  not  be  so,  if  their  case  be  true.  If  on  the 
contrary  they  allege  that  it  will  be  an  injury  or  impediment 
to  the  sale  of  their  goods,  if  they  are  restrained  from  using 
the  Plaintifis'  wrappers,  it  appears  to  me  that  they  confess 
the  whole  case. 


The  Court  granted  an  injimction  restraining  the  Defend- 
ants  from  using  labels  containmg  any  inscription  intending 
or  appearing  to  designate  the  pins  manufactured  by  the 
Defendants  as  being  made  by  D.  F,  Tayler  &  Co,,  or  by 
the  Plaintiff 


(a)  See  Flavd  v.  HarrUoUy  10  Hare,  467. 
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FA.  tbik.  PATERSON  r.  MURPHY. 

A bdj,  who  PaTERSON,  being  about  to  btuld  some  houses^  boir 

of  mooej  on  300^.  of  the  testatrix  in  the  cause,  and  deposited  witi) 

JJ^jJ^^^^  the  titk  deeds  of  the  site,  by  way  of  secority,  aooomp 

^'P^'^  ^  by  a  memorandum,  in  his  own  handwriting,  and  whic 

title  d^w^d*,  ''  ,       , 

agDod  a  me-      prepared  under  her  direction ;  by  which  it  was  expressed 

eonqMo^^*^  Poferscm  was  to  pay  the  testatrix  lOL  a  quarter  from  C 
thedopont,      jjj^g^  1^47  ^lil  ^e  gQjjj^  Qf  7oj^  should  be  paid ;  th 

wmcii  expTBM  '  * 

odtbait&e       '^as  then  'to  invest  lOL  a  quarter  in  Consols,  until 
S^^ipMj  off  should  be  invested;  and  after  the  decease  of  the  testatr 
^eSJt^^ta^     should  transfer  the  200i.  Consols,  and  pay  the  dividen 
tain  quarterly   |jjg  children  of  J,  P.  Murphv,  and  Eleanor,  his  wi 

instalments, 

and  after  pay-  equal  shares,  when  the  youngest  attained  twenty-one 

iS^rantto the  if  any  of  such  children  should  die  before  the  you 

2|JJ^??®^'^^  should  attain  twenty-one,  then  the  share  of  the  one  so  < 

the  remainiDg  should  be  divided  among  the  children  of  Eleanor  Mu 

instalments  in  _  ___  . 

Consols  for  as  and  when  they  attained  twenty-one  years.  This  n 
the  diildren  of  randum,  alihoi]gh  written  by  Paterson^  was  not  signi 
A.   Themort-  i^m  j  but  it  was  signed  by  the  testatrix.     Subeequ< 

ssKee  Suose* 

qnentlj  signed  after  some  portion  of  the  70^.  had  been  paid,  but  befor 
morandum,  investment  in  Consols  was  made,  another  memorandun 
^^^^uror  to  ^ra^'^  ^P»  also  in  the  handwriting  of  Paterson,  and  s 
continue  to       by  the  testatrix,  in  the  following  words : — "  I  wish  yo 

pay  the  instal-  ,  . 

ments  of  the  to  make  the  investment  in  Consols,  nor  to  pay  the  sai 
and  not  inrest  ^®  children  of  EUanoT  Murphy y  but  to  continue  the 
them  in  Con-     ment  to  ma"    Paterson  thenceforward  continued  to 

sols  as  before 
directed.  Both 

of  these  documents  were  made  in  the  handwriting  of  the  mortgagor,  under  the  dir 
of  the  mortgagee,  and  the  mortgagor  thereby  ha^  notice  of  them ;  and  it  was  Ad 
suit  for  the  administration  of  the  estate  of  the  mortgagee,  that,  by  the  effect  of  tl 
memorandum  and  the  notice  thereof  to  the  mortgagor,  he  became  a  trustee  for  the  cl 
of  il.  of  the  monies  directed  to  be  invested  in  Consols;  and  that  the  first  memor 
oonstitoted  a  Toluntary  declaration  of  trust,  which  the  mortgagee  could  not  reroke, 
the  benefit  of  which  the  children  of  A,  were  entitled  as  against  the  next  of  kin  of  th( 
gagee. 
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the  payments  to  the  testatrix,  on  the  footing  of  the  latter 
memorandum.    After  her  decease,  the  children  of  J.  P. 
Murphy  and  Elecmor  Murphy  claimed  the  200Z.  Consols, 
and  the  dividends  which  would  have  accrued  thereon  if  the 
investment  had  been  made^  on  the  ground  that  the  first 
memorandum  amounted  to  a  settlement  and  declaration  of 
trust  of  the  fund,  of  which  Paierson,  the  trustee,  had  notice ; 
that  by  the  effect  of  such  notice  he  became  a  trustee  for 
them,  notwithstanding  that  the  creation  of  the  trust  had  not 
been  communicated  to  them  until  after  the  second  memo- 
randum had  been  made;  and  that»  under  such  circimi- 
Btances,  the  testatrix  had  not  reserved  to  herself  the  power 
of  revoking  the  trust  which  the  first  document  had  created. 


1853. 
Patxrbon 

V. 
MUBPHT. 

SkUemenL 


The  question  was  argued  on  the  petition  of  the  children 
filMTnmg  as  oestuis  que  trust,  presented  in  a  suit  for  the  ad- 
ministration of  the  estate  of  the  testatrix. 


Mr.  Terrell,  for  the  petitioners,  cited  Bill  v.  Cureton  (a), 
Smith  V.  Lyne  (6),  Kekevdch  v.  Manning  (c),  Moore  v. 
Darton  (d),  Eocton  v.  Scott  («),  Fletcher  v.  Fletcher  (/),  and 
M'Fadden  v.  Jenhyns  (gr). 


Argumtni, 


Mr.  Smythe,  for  the  next  of  kin  of  the  testatrix,  cited 
Hughes  v.  Stubbs  (h),  and  Dillon  v.  Coppin  (i). 

The  cases  of  Oa/rrod  v.  Lord  Lauderdale  (k),  and  WaUr 
wyn  V.  C(mtt8  (Z),  were  also  referred  to  in  the  argument 

Mr.  Crachnell,  for  Pateraon,  the  trustee. 


(a)  2  My.  &  K  503. 
(6)  2  Y.  &  C.  C.  C.  345. 

(c)  1  De  G.,  Mac,  &  G.  176. 

(d)  4  De  G.  &  S.  517. 
(«)  6  Sim.  31. 

(/)  4  Hare,  67. 


(ff)  1  Hare,  458;  8.  C,  1  Ph. 
153. 
(A)  1  Hare,  476. 
(0  4  My.  &  Cr.  647. 
Ik)  2  Buss.  &  My.  541. 
(0  3  Mer.  707. 


90  cjlSes  di  chancery. 

I  think  I  am  bound  to  hold  that  there  has  in  this  ease 
been  a  complete  dedaiation  of  trust  c4  the  fimd  in  question 
on  the  port  of  this  ladj.  These  appears  to  be  everything 
neceaBary  to  render  the  dedaration  Innding  and  completa 
There  was  at  the  time  of  the  memorandam  an  eiiatisig 
fimd,  whidi  consisted  of  a  debt  doe  from  Paienon,  It  was 
therefioffe  necessary  that  Palerson  should  hiiTe  notice  of  the 
trust  which  the  settlor  created,  and  that  notice  is  shewn  to 
lunre  been  given  by  the  fiu:t,  that  die  memcNrandnm  was  drawn 
up  by  PcUersan  himsel£  The  document  is  8^;ned  by  the 
lady,  and  it  expresses  what  is  to  be  done  with  the  fimd  af- 
ter her  decease.  It  is  to  be  given  beneficially  amoi^  cer- 
tain children,  when  the  yoongest  has  attained  twenty-one. 
and  if  none  attain  twen^-one,  then  over.  This  being  the 
transaction  whidi  takes  fdaoe,  I  have  to  consider  whether 
it  does  or  does  not  amoont  to  a  complete  declaration  of 
tmst,  or  whether  it  can  be  assimilated  to  the  case  <^  one 
who,  for  his  own  benefit,  passes  over  his  property,  or  a  por- 
tion <^  it,  to  an  agent,  to  be  distributed  by  the  agent  amongst 
his  creditors  or  othera  In  order  to  bring  the  transaction 
within  the  principle  applicable  to  the  latter  class  of  caseii;  it 
must  be  viewed  merely  as  an  arrangement^  whereby  the  pro- 
perty is  to  be  disposed  of  for  the  benefit  of  the  lady  herself 
and  which  arrangement  it  was  open  to  her  to  alter  or  discon- 
tinue at  her  pleasure.  I  am  not  aware  of  any  authority  for 
carrying  the  principle  of  the  cases  of  Waltcyn  v.  Coutts  (a), 
and  Garrod  v.  Lord  Lauderdale  (&),  fEurther  than  to  ar- 
rangements for  the  payment  of  creditors^  I  do  not  know 
that  that  doctrine  has  ever  been  applied  as  between  the 
settlor  and  persons  who  are  purely  the  objects  of  his  boimty, 
the  former  having  appointed  an  agent  to  administer  the 
bounty,  and  declared  for  whom  it  was  intended.  In  the  case 
of  a  voluntary  declaration,  the  obvious  inference  is,  that  it 

(a)  3  Mer.  707.  (6)  2  Rubs,  k  My  451. 
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is  made  for  the  benefit  of  the  persons  in  whom  the  maker  of 
the  declaration  means  thereby  for  the  first  time  to  create  an 
interest  in  the  property  to  which  it  reiatea  A  provision 
for  payment  of  the  debts  of  the  party  making  the  declara- 
tion is  wholly  different  in  its  nature.  The  trustee  of  the 
property  of  the  settlor,  which  is  directed  to  be  applied  in 
payment  of  debts,  may  be  regarded  as  standing  in  the  posi- 
tion of  a  steward  or  agent  of  the  debtor,  whose  duty  it  is  to 
satisfy  the  debts,  according  to  the  directions  which  he  may 
receive,  and  hand  over  the  balance  to  his  principal  I  am 
not  aware  that  a  declaration,  made  in  favour  of  persons 
who  are  purely  volunteers,  has  ever  been  held  to  constitute 
merely  an  agency  for  the  exclusive  purposes  of  the  settlor. 
Nor  do  I  know  of  any  case  in  which,  in  order  to  establish  a 
voluntary  trusty  it  has  been  held  necessary  that  the  cestuis 
que  trust  should  be  informed  of  its  creation  or  existence — 
whether  the  effect  of  the  transaction  be  to  pass  the  trust 
property  to  the  trustee,  or  to  declare  an  interest  in  property 
previously  vested  in  him.  Moore  v.  Darton  (a)  seems  to  be 
very  nearly  the  present  case,  although  there  are  some  dis- 
tinctions between  the  cases.  The  document  in  that  case 
was  signed  by  the  trustee,  and  was  actually  handed  over 
to  the  person  benefited,  by  the  testatrix  in  her  lifetime ;  so 
that^  in  Hb^,  the  question  of  a  donatio  mortis  causd.  would 
have  been  raised,  if  the  Vice-Chancellor  had  not  held  that 
it  was  precluded  by  the  &ct  that  the  circumstances  consti- 
tuted a  complete  declaration  of  trust  inter  vivos.  In  Keke- 
wich  V.  Mcmning  (6),  and  in  other  cases  of  the  same  de- 
scription, the  only  question  has  been,  whether  the  settlor 
meant  to  declare  or  pass  an  interest  to  certain  cestuis  que 
trustent^  in  property  which  had  been  placed  in  particular 
hands.  I  was  referred  to  the  case  of  Hughes  v.  Stvhhs  (c) ; 
but  that  was  the  case  of  a  verbal  communication.  It  may 
be  doubtful  whether  the  Court  would  hold  that  a  voluntary 


1853. 


Patbbsoit 

V, 
MUBFHT. 


Jttdgment, 


(a)  4  De  6.  &  S.  617.    (6)  1  De  G.,  Mac.  &  G.  176.  (c)  1  Hare,  476. 


YL  CJk^aS  DT  CKASCZXT. 

t^a^ff     BD^it  depend  <A  a  eoTRCtPEpan^f  ib&  vv!vd&     Uaspait 

^^  «*faJ  #>r«wnHii;#^Mj^  fiwr  ^  «rii|aprja>^  apttlny  li»  hail  iMpJ 

viQfi&  of  tldi  wtt,  *  I  pi»j}na&  lo  <fe  s>  and  »,*  cc,  '  It  is 
flijr  ]v»eBt  jirtfittift*'  i«>  do  h,  tfae  efibct  nd^  be  to  diew 
Aat  be  IumI  aoC  St  die  tizDe  aboofaiteh' dEtenmiied  t^ 
tbetnMt;  and  in  neb  acia&  I  can  vdd  imigiiie  tbaidie 
Court  voold  requiie  extremeiT  fiioi^  efiJenoe  befaie  it 
would  nj  tbat  an  iiiefwahte  tnMt  was  created.  In  Hmgka 
T.  Shdtm,  the  ladr  gare  an  onier  to  Crvpper  for  a  smn  of 
150L,  and  at  tbe  nme  time  gaie  bim  Tvbal  diiectiona  to 
jqpplj  the  monejr  to  make  iq>  tbe  diSerenee  m  rahie  of  tbe 
lOOL  legacT  giren  in  die  wilL  and  die  Tiloe  of  a  share  of  lOOL 
ftodc  in  tbe  L<mdon  and  Birminglkani  BaQwar  Gompanj 
at  tbe  time  when  neb  legacr  dioald  be  pajable»  diinting 
it  imneoeMuy  to  alter  ber  wilL  Tbe  meaning  of  tbe  testa- 
trix no  doubt  was,  as  Yice-Cbanfrilor  Wigrram^  held,  diaft 
tbe  monej  should  be  a  testamen\aiy  appropnatiaD,  and  not 
a  present  declaration  of  trust,  and  tbat  she  widied  to  retain 
die  same  power  orer  diat  sum  as  orer  what  die  bad  given 
by  berwilL 

In  diis  case  die  lady  bas  caused  to  be  reduced  into  writ- 
ings and  has  signed,  a  dear  and  distinct  statement  of  wbat 
die  wishes  to  be  dooe  with  the  trust  fund;  and  I  cannot 
see  what  this  can  amount  to  less  than  a  declaradon  of  trusty 
and  there  is  no  power  of  revocation  reserved  by  die  docur 
menl    I  must^  therefore,  declare  the  children  entitled. 
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April  \%th  ds 

HAYNES  u  FORSHAW.  20M/ 

Maylth, 
HE  testator  by  his  will  dated  in  1833,  directed  his  debts  A  testator 
to  be  paid,  and  devised  his  Everton  estate  (which  was  partly  debtsiuid  le- 
leasehold)  to  his  wife  for  her  life ;  and  subject  to  her  life  in-  ^^^L. 
terest,  he  directed  that  it  should  sink  into  and  become  part  nerally,  and 

ddviaed  and 

of  his  residuary  estate;  and  after  directing  his  executors  to  bequeathed 
settle  at  their  discretion,  with  all  convenient  speed,  the  ii^rixBona  aa 
affidrs  of  a  partnership  in  which  he  was  engaged,  he  author-  t«n«it8in 

*  ^  o  o     '  oommon,  giv- 

ised  and  empowered  them,  or  any  or  either  of  them  who  ing  his  execu- 
should  qualify  to  that  his  will,  at  any  time  that  they,  or  any  ^^^  Oub  of 
or  either  of  them,  should  in  their  or  his  discretion  think  ^^^^^^^ 
proper,  and  notwithstanding  the  minority  of  his  children,  to  acting  exe- 

cutor,  was  in 

sell  all  his  personal  and  real  estate,  or  any  part  thereof  of  partnership 
which  he  was  seised  and  possessed  or  interested  in,  both  in  Mrson^and' 
his  individual  and  sole  right  and  in  his  right  as  one  of  the  ff^*^^^**  •' 

^ ,        ,  .    ^  the  testator, 

partners  of  the  firm  in  his  will  mentioned ;   and  he  em-  with  monies 
powered  his  said  executors,  or  any  or  either  of  them  as  the  partnei^ 
aforesaid,  to  execute  sufficient  deeds  of  conveyance  of  the  ^^iJ^*{^ 
same  to  the  purchaser  or  purchasers  thereof:  and  he  declared  residuaiy 

shares  of  sere- 
ral  of  his  bro- 
thers ;  and  he 
borrowed  money  from  the  Plaintiff,  and  deposited  with  him  the  title  deeds  of  real  and 
leasehold  estates  of  the  testator,  by  way  of  security  for  the  same,  with  a  note  undertaking 
to  make  oyer  such  property  to  the  Flaintiff  when  required.  The  partnership  became  bank- 
rupts, and  a  deed  was  made  oonyeying  the  residuary  estate  of  the  testator  to  trustees  upon 
trust,  among  other  things,  to  repay  to  the  assignees  of  the  bankrupts  the  adranoes  made  to 
the  executor  by  the  firm: — HM,  m  the  ciroumstanoes  of  the  case,  that  the  contract  for  se- 
curitT  between  the  Plaintiff  and  the  executor  was  not  for  an  equitable  mortgage  of  the  tes- 
tator s  estate  comprised  in  the  deposited  deeds,  under  the  powers  given  to  the  executors  by 
the  will,  but  was  a  contract  for  an  equitable  mortgage  of  no  more  than  the  beneficial  inter- 
est of  the  executor  therein. 

That  although  debts  of  the  testator  had  been  paid  by  means  of  the  advances  made  by  the 
partnership  to  the  executor,  and  although  the  assignees  of  the  bankrupts  might  possibly  be 
entiUed  to  stand  in  the  places  of  the  creditors  so  paid  as  against  property  stul  remaining  in 
the  hands  of  the  executor,  they  could  not  so  stand  in  the  places  of  such  creditors  as  to  pos- 
sess the  rights  which  those  creditors  originally  had,  of  following  the  property  of  the  testa- 
tor which  had  been  aliened  by  the  executor  for  his  own  purposes  or  benefit. 

That  the  Plaintiff  was  entitled  to  have  the  estate  of  the  testator  marshalled,  so  that  the 
subsisting  debts  and  charges  thereon  might  be  thrown  in  the  first  place  on  the  residuary  es- 
tate of  the  testator,  not  comprised  in  the  original  mortgage. 
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tltti  zi'siabisvillthsitLeiiHCiSTi  ansz^  br  the  sile  tlier&- 
cf  fibcrald  be  fiaux>i  cm  &<i  iia«eres%  br  his  sud  exeratOES,  or 
atziT  or  eztber  of  tbesiL  cg  gz^eiuDeiii  cr  real  atguiily,  to 
aorver  tbe  parpoees  €# iLtt  his  vill;  aad  be  empcnreiBd  his 
Bsud  ez.€CTzUjrs.  tijxci  paviDesi  of  uat  ZDOoer  anang  frmi  the 
nkrof  aS  <3r  anj  part  of  his  nid  n^yniwaJ  or  leai  estate,  to 
■gn  aad  gire  proper  reoeqittfisr  the  ai&e;  aul  after  giring 
certain  legarieg  he  bequeathed  to  each  of  his  children  liiiiig 
at  his  decease  the  sam  of  5000L,  to  be  paid  to  each  diiU 
wben  and  ao  sooq  as  he  or  she  dxnki  attain  tve&tf-one 
or  many  ;  and  he  chazged  all  his  esute  with  the  pajment 
of  an  annuity  to  lus  wife  and  the  said  legacieB  to  his 
dbildien,  and  (oir  the  maintenance  and  edncatkm  of  bis 
children ;  and  he  ga^e  and  devised  the  residiie  of  bis 
leal  and  penonal  estate  nnto  sodi  of  his  schis  as  dioold  be 
living  at  the  time  of  his  decease,  to  be  equsD j  dirided  be- 
tween them  when  and  as  soon  as  his  said  sons  dioald 
attain  the  age  of  twenty-one  yeais ;  and  he  appointed  his 
son  Jonathan  Higgensonj  and  othos,  execotc^s  of  his  wilL 
The  testator  died  in  1834,  leaving  his  widow,  his  said  scm 
Jcnatian,  and  seven  other  diildren  (five  of  whom  were 
sons)  surviving  him.  The  will  was  proved  in  1835  by 
Jonathan  Higgenson  akme. 

In  August,  1843,  the  Flaintif!^  who  was  the  unde  of 
Jonathan  Higgenson,  lent  him  a  sum  of  3000L,  and  in  the 
year  1844,  a  further  sum  of  34001.  Previous  to  this  time 
Jo7uUha/n  Higgenson  bad  become  the  purchaser  of  the 
shares  of  four  of  his  brothers  in  the  residuary  estate  of  the 
testator,  and  had  therd)y  become  entitled  to  fivensixths  of 
the  Everton  estate.  One  of  the  sons  of  the  testator  was 
still  a  minor.  In  1845,  the  Plaintiff,  being  (as  he  stated 
in  his  bill)  about  to  leave  Liverpool,  applied  to  JonaOyam 
Higgenson  for  security,  and  the  latter  thereupon  gave  the 
Plaintiff  a  promissory  note  for  70002.  and  deposited  with 
him  the  title-deeds  of  the  Everton  estate  devised  by  the 
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testator's  will,  accompanied  by  a  memorandum  as  follows, 
dated  the  11th  of  Jmie,  1845: — "My  dear  uncle, — ^En- 
dosed  I  hand  you  a  note  of  hand  for  70002.,  and  herewith 
you  have  the  deeds  of  the  houses  and  lands  in  Evertonn 
terrace,  which  property  I  hereby  undertake  to  make  over 
to  you  whenever  required  by  you,  or  to  pay  the  said  note  of 
hand  when  you  will  retiuii  the  deeds  which  you  hold  as 
security  for  the  payment  of  the  said  nota — List  of  deeds 
you  have  herewitL — The  6400Z.  already  received.  We 
have  arranged  tiie  interest  to  the  4th  of  June,  the  date  of 
note^  and  the  remaining  6002.  you  can  let  me  have  at  your 
convenience.  Interest  at  four-and-a-half  per  cent,  payable 
half-yearly."  The  remaining  6002^  was  never  advanced. 
Jonathan  Higgenson  became  bankrupt  in  November,  1847, 
up  to  which  date  he  paid  the  interest  on  the  64002. 


1853. 


SkUemetU. 


By  a  deed,  dated  in  Jtme,  1850  (to  which  the  PlaintiflF 
was  not  a  party),  all  the  estate  and  effects  of  the  testator 
were  assigned  to  the  Defendants  H.  and  /.  Forahaw,  upon 
trust  to  pay  all  debts  which  were  or  should  thereafter  be 
established  against  the  estate  of  the  testator;  to  pay  his 
widow  70002.,  in  lieu  and  discharge  of  her  life  interest 
and  annuity,  and  other  claims  on  his  estate;  to  pay  the  re- 
maining l^acies  to  his  daughters  and  son,  and  two  sums  of 
12,0002.  and  14,0002.  to  the  assignees  in  bankruptcy  of 
Jonathcm  HiggeTiaon  and  his  partner,  such  sums  and  in- 
terest to  be  paid  in  the  order  therein  mentioned, — ^the 
same  sums  of  12,0002.  and  14,0002.  being  in  satisfaction  of 
the  monies  advanced  by  the  firm  to  the  testator's  estate; 
and  subject  to  such  payments,  to  divide  the  residue  into  six 
equal  parts,  and  pay  five-sixths  to  the  assignees  in  the 
bankruptcy,  and  onensixth  to  the  son,  whose  share  was  un- 
satisfied. 


The  PlaintiflF  by  his  bill  sought  to  enforce  the  charge 
created  by  the  deposit  of  the  title-deeds  of  the  Everton 
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l^^X  property,  in  June,  1845,  as  an  eqnitaUe  mortgage  of  the 
entirety  of  that  estate ;  or  if  not  as  at  least  an  eqnitaUe 
mortgage  of  the  whole  interest,  original  and  acquired,  of 
Jonathan  Hyggenmrn^  therein  ;  and  in  the  latter  case  the 
FlaintilBr  daimed  to  hare  the  estate  <^  the  testator  mar- 
dialled,  so  that  his  ddils  and  l^acies  might  be  satisfied  oat 
of  the  other  parts  of  the  estate  not  sabject  to  the  plaintiff's 
nKxrtgage. 

The  parties  went  into  evidence,  by  whidi  it  appeared  that 
debts  of  the  testator,  to  a  large  amomit^  were  outstanding 
at  the  time  the  advances  in  question  were  made  by  the 
plaintiff  to  Joruxlhan  Higgenson;  and  Jonathan  Higgenson 
stated  that  he  applied  to  the  Plaintiff  for  the  loan,  f<Nr  the 
purpose  <^  liquidating  a  legacy  due  to  one  of  his  brothers, 
under  the  will  of  the  testates.  The  Plaintiff,  with  reference 
to  the  loan,  in  answer  to  the  third  interrogatory,  after 
stating  the  sum  which  he  had  advanced  to  JonathanHig- 
genaon,  proceeded  thus : — 

''  I  was  to  receive  interest  for  the  sum  advanced  at  the 
rate  of  four-and-a-half  per  cent,  and  to  hold  the  deeds  of 
the  Everton  properties,  part  of  the  estate  of  the  late  John 
Higgenson,  Esq.,  as  a  security.  My  reason  for  taking  these 
deeds  as  a  security  was  the  knowledge  that  Mr.  JonoUhan 
Higgenson  had  settled  with  four  of  his  brothers  for  their 
shares  of  that  property  under  their  fetther's  will,  and  that 
he  himself  was  entitled  to  one-sixth  part  of  the  same  under 
the  will" 


ArgwKnetu.         Mr.  Wigram  and  Mr.  C.  HaU  for  the  Plaintiff 

Mr.  RoU  and  Mr.  Sekuyn,  for  the  assignees  in  bankrupU^ 
of  Jonathan  Higgenson  and  his  partner,  contended,  that^ 
in  respect  of  the  debts  and  charges  on  the  estate  which  had 
been  paid  off  by  means  of  advances  firom  the  firm^  they 
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were  entitled  to  stand  in  the  place  of  the  creditors  who 
had  been  so  paid  as  against  the  whole  of  the  estate  of  the 
testator,  in  priority  to  any  alienee  whose  title  depended 
merely  on  the  interest  which  the  executor  could  confer  in 
lus  own  right,  and  who  was  not  entitled  to  claim  as  a  pur- 
chaser of  the  testator's  estate. 


1853. 
Hatkes 

V. 
FORBHAW. 

Argument, 


Mr.  Bacon  and  Mr.  Dickenson  for  the  parties  claiming 
under  the  deed  of  June,  1850,  insisted  that  they  were  en- 
titled to  the  benefit  of  the  legal  estate  in  the  leasehold 
portion  of  the  property,  as  purchasers,  without  notice  of 
any  claim  by  the  Plaintiff ;  and  that  the  person  in  whom 
the  legal  estate  of  the  copyhold  was  vested,  was  a  trustee 
for  the  same  parties,  as  having  acquired  an  interest  without 
notice  prior  to  the  claim  of  the  Plaintiff. 

The  following  cases  were  cited : — Tylden  v.  Hyde  (a) 
Ball  V.  Harris  (b),  Forbes  v.  Peacock  {c),  StronghiU  v. 
Anstey  (d).  Miles  v.  Dumford  (e).  Cole  v.  Muddle  (/), 
Panned  v.  Hurley  (g),  Page  v.  Adam{h),  and  Gosling  v. 
Carter  (i). 


Vicb-Chancellor  : — 

After  stating  the  advances  of  6400Z.  made  by  the  Plain-     J^tdgmeru. 
tiff  to  JonaUum  Higgerison,  the  sole  acting  executor  of 
John  Higgenson  the  testator,  the  deposit  of  the  title  deeds 
of  the  Everton  estate,  and  the  note  or  memorandum  of  the 
11th  of  June,  1845  (k),  proceeded — 

There'  is  no  doubt  that  the  deeds  were  deposited  as  a 


(a)  2  8.  &  a  238. 

(6)  4  My.  &  Cr.  264. 

(e)  1  Ph.  717. 

(cO  1  De  O.,  Mac,  &  O.  635. 

(e)  2  Sim.  N.  S.  234. 

VOL.  XL 


(/)  10  Hare,  186, 
(g)  2  GolL  241. 
(A)  4  Beav.  269. 
(0  1  Coll.  644. 
(k)  Supra,  p.  95. 
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security  for  the  64002.  and  interest,  and  the  principal  quea- 
tion  is^  whether  the  deposit  was  made  in  such  a  manner  as 
to  create  an  effectual  security  on  the  Everton  estate,  or 
only  on  the  interest  of  Jonathan  Higgenaan  in  that 
estata 


The  Everton  property,  which  consisted  partly  of  copy- 
hold and  partly  of  leasehold  estate,  formed  a  part  of  the 
I»:operty  devised  by  the  will  of  John  Higgenson,  the  father, 
and,  subject  to  an  estate  created  for  the  benefit  of  his 
widow  during  her  life  or  widowhood,  was  directed  to  fall 
into  his  residuary  estate.     The  residuaiy  estate  was  given 
to  the  six  sons  of  the  testator  in  equal  shares  as  tenants  in 
common,  and  the  debts  of  the  testator  and  his  l^acies  of 
50002L  a  piece  to  his  children  were  charged  on  the  whole 
of  his  property.    There  is  no  question,  that,  by  the  terms  of 
the  will,  Jonathan  Higgenson,  as  the  acting  executor,  had 
power  to  deal  with  the  property  for  the  payment  of  the 
testator's  debts,  so  as  to  relieve  purchasers  firom  the  neces- 
sity of  seeing  to  the  application  of  the  purchase  monies ; 
and  the  only  question  with  regard  to  the  transaction  now 
before  the  Court  is,  whether  the  contract  with  the  PlaintiJOf 
was  in  fact  a  contract  for  the  mortgage  of  the  whole  of  the 
Everton  estate,   or  only   of  the   interest  of   the  acting 
executor  therein.     Jonathan  Higgenaon,  the    executor, 
had  bought  up  the  interests  of  four  of  his  brothers  in  the 
residuary  estate,  and  was  therefore  the  owner  of  five-sixths 
of  the  property  in  question ;  and  whilst  on  the  one  hand 
it  is  contended  that  the  loan  was  made  either  without  any 
specific  security,  or,  if  any,  at  the  utmost  upon  the  secu- 
rity of  the  beneficial  interest  of  the  executor,  on  the  other 
hand  it  is  argued  that  the  intention  of  the  executor  was  to 
charge  the  interest  of  the  testator  in  the  estate  as  well  as 
his  own. 


The  principle  upon  which  cases  like  these  turn  i^  veiy 
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plain."  As  to  charges  made  by  an  executor,  or  one  having 
power  to  dispose  of  real  estate,  where  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  money,  the  law 
is  well  settled.  If  the  executor  or  trustee  be  dealing  for 
an  advance  of  monies,  and  that  advance  is  made  by  a  third 
party  to  the  executor  or  person  having  control  over  such 
real  estate,  in  such  a  manner  as  that  there  is  no  reason  to 
infer  that  the  contract  with  the  executor,  or  other  person 
having  that  authority  over  real  estate,  is  for  his  own  benefit^ 
then  the  person  advancing  the  money  is  entirely  discharged 
from  seeing  to  its  application,  and  takes  the  estate  free  from 
any  liability  in  respect  of  the  money  so  advanced.  But  if, 
on  the  other  hand,  the  security  be  made  for  the  private 
debt  of  the  executor,  or  for  an  advance  made,  not  for  the 
purposes  of  the  will,  but  to  the  executor  or  other  party  on 
his  own  account  or  for  his  own  benefit,  then  the  party 
making  the  advance  takes  subject  to  all  the  trusts  affect- 
ing the  same  under  the  will.  In  Watkins  v.  Cheek  (a).  Sir 
John  Leach  holds,  that  there  is  no  difference  in  the  appli- 
cation of  the  principle  between  the  case  of  one  who  deals 
with  an  executor,  for  leaseholds,  and  with  a  person  having 
power  over  freeholds,  for  the  freeholds.  In  this  case,  the 
property  was  partly  freehold,  partly  leasehold.  It  is  there- 
fore necessary  to  examine  how  far  in  the  particular  circum- 
stances of  this  transaction  it  appears  that  the  Plaintiff  was 
dealing  with  Jonathan  Higgenaon  as  representing  the 
testator's  estate,  or  as  obtaining  an  advance  of  monies  on 
his  own  account  The  case  is  singularly  put  in  the  bill, 
and  more  singularly  in  the  evidence  of  the  Plaintiff  himself, 
who  has  been  called  as  a  witness.  On  the  bill  it  is  stated, 
that,  before  August,  1843,  Jonathan  Higgenaon,  the  son, 
applied  to  the  Plaintiff,  a  Liverpool  merchant,  for  a  loan  of 
70002.  at  four-and-a-half  per  cent,  and  proposed  as  a  securi- 
ty to  give  a  mortgage  upon  an  estate  at  Everton,  part  of  an 


1853. 


Hatnss 

V. 
FORSEtAW. 


Judgment 


(a)  2  S.  &  S.  199. 

h2 
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■10  ponhr  ^^ivLivi  a£ri  fttrdr  S^■irfint^,  and  vliich 
tbe  FLfts^im  ft^TEe i  1p J  Bttks.     T^  prDpcnl  to  make 
10  the  Fiazziiiff  a  ixkzn^^s^  cf  lije  *  pwnir,*  vocdd,  prima 
ha^  misan  ti^e  v&nie  esSASe ;  lict  h  s  v>  be  remembeied 
tfaat  J<n^itkam  Bi*j^FVyHi>ft  LeU  £nrc-^xx£is  cf  this  estate 
beuefidallT  in  his  ovn  lighi.  sviiject  to  the  life  estate  of  his 
oMtber  daring  her  viikwibGodL    Tbe  faSI  then  sajs^  "  that» 
in  pmsoance  azbd  port  perfcnnasce  o£  this  agreement^  the 
Fbintifl^  is  Aozost.  1SI3^  iait  and  ^Tanced  to  Jona- 
titan  Higgevi^fjJk  the  ami  c<€  SQOOf.'*  Xochix^.  hovever,  was 
d<»ie  vith  respEct  to  the  prcfijeed  moctgage  £»*  the  sno- 
0X^hng  two  Teanc     The  bill  sta&es.  that  sabeeqoentl j  the 
Plaintiff  ^ranoed  to  JcnMdkank  Higyen^yn  the  farther  sum 
iA  SlOCrf.  in  pozsoance  of  the  afoiesaid  agreement.     It  ap- 
pears that  the  Plaintiff  left  the  transaction  in  tluit  state 
ontil  Jimatkan  HiggetuKm  was  aboat  to  leaTe  Littrpocl, 
when  he  asks  for  a  secaritr  for  the  sam  of  640(ML  and  in- 
teresl     He  does  not  say  that  he  asked  fsx  thesecority 
agTE^  open, — he  goes  on  from  1S43  to  1845,  withoat  any 
security  at  all,  and  then,  when  the  debtor  is  about  to  leave 
the  neighboorhood,  he  says»  '  I  wish  yoa  to  give  me  some 
secority.'    That  woold  have  been  answered  by  security  of 
any  description,  by  personal  security ;  or  certainly  by  pro- 
perty belongmg  to  the  executor,  as  well  as  property  which 
he  held  as  rRpresenting  the  testator  s  estata     It  is  then 
stated  thatJoTuz^Aan  Higgenson,  on  the  11th  of  June,  1845, 
made  and  delivered  to  the  Plaintiff  his  promissory  note  for 
7000Z.,  and  that  together  with  the  deeds  he  delivered  the 
memorandum  in  writing  of  that  date  to  which  I  have  re- 
ferred (a).     In  this  memorandum  nothing  is  stated  as  to 
the  devise  of  the  estate  by  the  testatcx-  to  Jonathan  Hig- 
genaon,  or  that  he  had  any  view  of  passing  the  whole  pro- 
perty according  to  the  power  which  he  possessed  under  the 

(a)  Supra,  p.  95. 
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tentator's  wilL  It  should  be  observed,  that  this  advance  was 
made  about  nine  years  after  the  death  of  the  testator,  but 
at  a  time  when  it  appears  that  there  were  large  debts  of  the 
testator  still  outstanding.  Then  comes  the  transaction  of 
1845,  when  the  PlaintiflF  says  he  called  for  security,  not  refer- 
ring to  the  original  contract  How  is  this  transaction  repre- 
sented in  the  Plaintiff's  own  depositions?  These  depositions 
are  sworn  after  the  answers  were  filed,  and  the  issue  chal- 
lenging the  claim  had  been  raised.  If  in  the  contract  for 
the  security  there  had  been  any  reference  to  the  testator's 
estate,  nothing  could  be  clearer  than  that  it  was  the  Plain- 
tiff's interest  and  duty  to  state  it;  but  from  what  the 
Plaintiff  says  with  regard  to  this  transaction,  I  cannot 
entertain  any  doubt  that  he  advanced  the  money  in 
question  without  being  told  that  it  was  required  for  the 
purposes  of  the  testator's  estate.  The  Plaintiff  distinctly 
states  in  his  depositions  that  he  took  the  security  owing  to 
his  knowledge  of  the  interest  which  the  executor  had. 
acquired  in  his  brother's  shares  of  the  estata  [His  Honor 
read  the  Plaintiff's  deposition  in  answer  to  the  third  inter- 
rogatory, supra>  p.  96.]  It  is,  I  conceive,  very  creditable  to 
the  Plaintiff  that  he  has  made  this  plain  and  fair  statement 
of  his  own  case,  which  clearly  shews  that  he  took  the 
security  because  he  knew  of  the  interest  of  JonatJum  Hiy- 
genson  in  the  estate,  and  does  not  state  that  he  in  any 
respect  looked  to  his  powers  as  representing  the  testator. 


1853. 


Hatnes 

V, 
FOBSHAW. 


Judgment, 


The  authorities  on  the  effect  of  dealings  mth  an  executor 
are  discussed  at  great  length  by  Lord  Eldon  in  M*Leod  v. 
Drummond  (a).  In  that  case  Sir  W,  Grant  had  thought 
it  desirable  to  direct  an  inquiry  into  the  circumstances  imder 
which  the  advances  were  made  to  the  executors,  and  one 
memorandum  was  produced  by  :which  the  two  executors, 
Ro88  and  Ogilvie,  undertook  to  assign  the  bond  as  from  them- 


(a)  17  Ves.  152. 


lOS 


'« .  Lad  Eldim^  eommentiiig 
en  the  tnoBcsacQ.  SY^  *  (^  cacsaiaaace  Iw  grert 
vixL  me:  that  tiks  k  not  a  cmc  cif  cxecauxs  apptying  F^o- 
pernr  in  tbesr  bawJiL  a&d  noBng  BKaxr  vpcn  m  deposit  or 
ttle  of  that  pnyeiii,  in  viddi  gwe-  it  inaj  be  aid  public 
eoDTczuesoe  reqnires  Lhat  iber  dkonU  be  mppiMiod  to 
rtcare  it  fcr  tbe  puipuae  to  vbick  ther  o«^t  to  apply  it ; 
but  tvo  ibdiiidoidfi,  cacb  bappaui^  «» be  executor,  but  also 


eamringon  bnmpBBJn  L<mdo9k  under  tlie  knovn  firm  of 
Ban  dc  OyilvU,  apphr  to  these  *»^»>V^»»^  tar  mooeT ;  not  to 
be  in  tlieir  hands  probaUr,  or  by  intendment  for  the  uses  of 
the  win,  neither  of  them  ippeazing  to  be  dealing  as  eze- 
eulon "  '(*>      Loid  Eldtm,  apparently,  does  not  oausider 
the  terms  of  the  memoruidum  as  expreamg  that  they  vere 
acting  in  their  diaracter  of  executon.     In  another  part  of 
his  judgment  he  remaits  on  the  difeenoe  between  taking 
a  security  for  a  present  adrance  or  for  an  antecedent 
.debt;  but  he  adds,  "admitting;  however,  that  the  bankers 
had  no  other  motire  {or  the  adranoe  upon  such  a  deposit 
than  they  genersDy  have,  if  it  ajqwars  in  the  transsctum 
itself  that  the  borrower  is  about  to  aj^y  the  money  so 
raised  on  the  testator's  |m>paty  to  objects  with  whidi  his 
affiurs  have  no  connection,  I  should  hesitate  to  say,  that^  as 
the  temptation  was  so  slight,  the  Court  would  not  examine 
whether  that  was  not  a  most  inequitable  transaction  with 
reference  to  the    persons   entitled  to  that  property '' (c). 
In  that  case  Lord  Eldon  held  that  the  pledge  was  one  that 
could  not  be  made  good  of  itself ;   but  on  the  ground  d 
lapse  of  time  and  other  circumstances,  he  dismissed  the  bill, 
holding   that  the  co-executors  were  not  in  a  position  to 
recover  the  property  which  had  been  pledged.     In  HVl  v. 
Simpson  (d),  Sir  IT.  Grant  put  his  decision  on  the  ground 
that  the  party  dealing  with  the  executor  did  not  in  truth 


(a)  14  Ves.  356.  (c)  Id  170. 

0>)  17  Ves.  169.  {d)  7  Ves.  15i. 
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rely  on  his  being  clothed  with  that  character,  but  on  cer- 
tain representations  made  by  him  which  they  chose  to 
receive  without  question,  and  which  the  smallest  examin- 
ation would  have  proved  to  be  false.  He  observes,  after 
discussing  the  question  as  to  the  exercise  ot  the  powers  of 
executors, — "  Hitherto  I  have  supposed  the  executor  pre- 
tending no  other  authority  than  as  executor ;  and  that  the 
other  Defendants  relied  solely  upon  his  authority  in  that 
character ;  but  the  truth  is,  it  was  not  upon  his  legal  autho- 
rity as  executor  that  they  relied ;  but  they  proceeded  as 
they  state  upon  the  futh  of  his  representation,  by  which 
they  were  induced  to  believe,  that  the  property  he  assigned 
to  them  was  actually  his  own  "  (a). 


1853. 


Judgment, 


In  the  present  case  it  is  clear  that  the  Plaintiff  relied  on 
the  beneficial  interest  of  the  borrower.  It  is  true,  as  it  was 
suggested,  that  the  Flamtiff  may  be  said  to  have  looked  on  it 
as  an  additional  security, — ^knowing  the  number  of  pitfalls 
the  law  throws  in  the  way  of  these  dealings ;  but  I  do  not 
think,  under  all  the  circimistances,  I  can  possibly  hold  that 
that  transaction  was  not  what  the  Plaintiff  represents  it  to 
be, — a  deposit  of  deeds  to  the  extent  of  giving  all  the  inter- 
est of  the  depositor  in  his  own  right,  instead  of  a  contract 
founded  upon  the  security  of  the  testator's  estate. 


Another  question  then  arises.  It  appears  that  Jonathin 
Higgenaon  had  a  very  large  interest  in  or  claim  on  the 
estate  of  the  testator,  in  respect  of  debts  which  had  been 
paid  off  by  him ;  and  in  the  course  of  paying  off  which 
debts  he  had  obtained  large  sums  of  money  from  the  firm  in 
which  he  was  a  partner ;  and  it  appears  also,  that  there  are 
still  legacies  and  other  unsatisfied  charges  on  the  property. 
It  is  suggested  that  these  legacies,  and  the  beneficial  interest 
of  Jonathan  HiggeTison  in  his  own  residuary  share,  and  as 


(a)  7  Ves.  169. 


IM 


Tefnaeaang  <xLer  icsisuj  VgAirtft  mat.  be  sabanliDmte 
to  tlier  D^a  \u  reecPTrr.  la  dke  £iii  piftoe;.  the  ^oaeB  psid  in 
daaAMTgt  of  UK  tf^riTjr'i  deoKs.  If  h  be  keUL  at  I  liave 
coBchiikd,  dttt  UK^  FSa2i22Gr^s  ^^uiS^  »  not  iqnQ  tlie 
vikcie  f^%U',  UiL  odIt  iq»&  the  fre-sccihs  in  viiick  Jimtk- 
tkan  HigyemiKm  w  lecK&iilh-  in&oeGied,  and  vliidi 
fixmspan  of  theresdoev  then  tike  agignpfs  of  ike  bnnk- 
nqrtSyClaimingiinpder  dfeedeed  of  Jiine,lS50^oaBteDd  that 
ther  are  fntitfad  to  faHy  the  whote  jh^lniTT  estste  of  the 
testator,  and  to  be  rombaised  the  adranoes  made  to  Jomo^ 
ikasi  Higgewmnk^  the  ex£ciitor,  by  the  finn,  and  for  the 
payment  of  which  adranoes  that  deed  profide&  Th^  ay, 
*  We  hare  made  laige  adranoea  to  yon  in  respect  of  debts 
of  the  testator,  vfaich  hare  by  these  means  beoi  paid  oIL 
These  debts  were  oi^;inaDy  good  cfaaiges  on  the  esute,  and 
we  have  now  a  right  to  haTe  such  adianoes  satisfied  out  of 
all  cr  any  part  of  the  estate  whidi  was  liable  to  sndi 
chargesL"  In  sai^Kut  of  this  daim,  the  case  of  ^s&Ajf  ▼. 
Aiihby  (a)  was  dted,  and  a  passa^  in  Williams  on  Exe- 
cutors (6)  refemng  to  it.  In  whidi  case  the  GNnt  intimated 
an  opinion,  that  where  a  party  has  adTanoed  money  to  an 
executor,  for  the  purpose  of  paying  a  dd>t  of  the  testator,  he 
may  have  a  right  to  obtain  a  judgment  de  bonis  testatori» 
but  not  to  charge  the  executor  personally.  I  am  not  aware 
that  there  is  any  existing  decision  which  goes  that  length ; 
although  there  is  no  doubt,  that,  if  there  be  a  fond  in  Court 
belonging  to  the  estate  of  a  testator,  and  the  executor  has 
paid  a  debt  due  from  the  estate;,  he  has  been  allowed  to  say, 
place  me  in  the  position  of  the  creditor  who  has  been  thus 
paid;  and  perhaps,  although  I  do  not  find  such  a  case,  a  third 
party  having  for  any  suflBcient  cause  discharged  a  debt^ 
might  be  permitted  to  stand  in,  the  position  of  the  creditor 
as  against  the  fund,  or  against  devisees  and  other  persons 
taking  under  the  will :  but  I  know  of  no  case  in  which, — 

(a)  7  R  &  C.  444.  (6)  YoL  2,  pp.  1500, 1510, 4th  edit 
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a  devisee  having  aliened  the  devised  estate,  a  party  who  has 
paid  o£f  a  debt  of  the  testator  could  by  that  means  affect 
the  aliened  estate  with  a  trust,  and  keep  the  debt  alive 
against  the  alienea  If  that  were  so,  the  position  of  a  per- 
son so  paying  off  the  debt  of  a  testator  would  be  better  than 
that  of  a  mortgagee ;  for  if  a  third  party  should  pay  off  a 
mortgage  on  the  estate  of  another  and  take  no  assignment 
of  the  mortgage  debt,  he  would  acquire  no  charge  on  the 
mortgaged  premises  in  respect  of  the  debt  which  he  had  so 
satisfied 


1853. 
Hatnks 

V. 
FORSHAW. 

JudgmetU, 


Here,  however,  the  case  is  rather  different  from  that 
which  I  have  supposed ;  for  it  is  not  the  case  of  a  person 
himself  paying  off  the  debt  of  the  testator,  but  paying  money 
to  the  executor  generally  and  giving  credit  to  him,  by 
placing  money  in  his  hands  to  enable  him  to  pay  off  a  debt. 
It  was  said  by  Mr.  Rolt  that  here  the  firm  acted  as  exe- 
cators ;  but  it  cannot  I  think  be  put  higher  than  an  ad- 
vance to  the  executor, — it  was  carried  to  his  debit  in  the 
books  of  the  firm,  and  there  can  be  no  doubt  that  the 
executor  would  be  personally  liable.  According  to  the 
opinion  intimated  in  Aahhy  v.  Ashbij,  if  you  advance 
money  to  an  executor  generally  for  the  purposes  of  the 
estate,  he  having  property  of  the  testator's  in  his  hands, 
you  can  lay  hold  of  it ;  but  if  he,  happening  to  be  the 
owner  as  well  as  executor,  aliens  part  of  that  property,  it  is 
surely  going  too  far  to  say  that  you  can  follow  that  property 
in  the  hands  of  the  purchaser,  and  recover  out  of  it  the  ex- 
tent of  your  advance.  I  know  of  no  case  or  dictum  which 
goes  that  length ;  although,  if  the  property  had  still  re- 
mained in  the  hands  of  the  executor,  it  might,  perhaps,  in 
such  a  case  have  been  recovered. 


The  Plaintiff  claims  to  have  the  estate  marshalled,  and 
there  must  be  an  inquiry  what  legacies  and  charges  affect 
the  property  comprised  in  his  security,  and  a  declaration 
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ViS^        tkan  tfce  ffaoetdf  m  eaaskd  to  fate  ndk  legacies  and 
B^Ywrn       duB)^  thxown  in  dte  fiia(  pfaee  upon  Ae  cHale  of  tbe 
FoMAW      ^^*^^>'t^  ccher  thaa  the  f treitem  [Btitieiif,  fHyiwJ  in  hie 
«q[iiitaUe  mortgage 


Whtn^yy      ±  HE  bill  waa  broudbt  by  the  Flaintifi  IT&Quivi  Shear- 


>l/ra  i3(i.  SHEAKMAN  r.  M<;REG0K 

Ti 

bad  man  and  Annie  his  wile»  to  restrain  an  action  upon  a 

m  fmn  «r»  bond,  bronght  against  the  Plaintiff  William  Skearwkan  hj 

^"^^^  .  ^^  Defendant  Mixregar.    The  Plaintiff  had  become  liable 

Meorvioi^  tobe  aned  upon  thebond,  inoonseqaenceof  cMnittingtopay 

I^^t^  the  premiomsuponapobcjof  insurance  forhislife^wfaeiebj 
■Qj«d^ftnmof  the  policy  had  become  Toid;  bat  he  had  been  afterwanls 

tb*  hnMUnd,  allowed  by  the  insurance  office  to  pay  the  premium,  and  the 

ibe  eooditioiD  policy  had  been  leyhred  before  the  institution  c^  this  suit 

of  ft  b<md 
wlkiehbelMd 

J*^22^  ''^  Plaintiff^  William  Shearman^  paymaster  in  a  r^i- 

€/mt  mceanatk  ment  of  the  line,  had  been  desirous  of  prrhanging  into  a 

niam  OD  ^te  cavaliy  raiment ;  and  in  order  to  effect  this  object  a  Mxa 

^^'^^  Pti^nd,  an  aunt  of  the  Plaintiff  ^  nni«,  his  wifi^  gave  her 

•n<»to'pp«i,  13502L     The  intention  of  the  aunt  was  to  settle  this  sum 

rvTired  it;  the  for  the  benefit  of  the  niece  and  her  childreD,  and  the  mode 

the  dream-  adopted  for  that  purpose  was  the  execution  by  the  Plaintiff 

f*r~*^*^  William  of  a  bond  and  indenture,  both  dated  the  26th  <rf 

t/ttO^  Cft  opt' 

BMo,  tlMt  ihm   NoTember,  1 851. 

SMDoer  in 
wfaoeh  theob- 

tt^  J?tl^^       By  the  bond,  the  Plaintiff  WiUiam  was  expressed  to  be 
•maeend      bound  to  the  Defendant  in  the  penal  sum  of  2500L  with 

the  boDdhad  ^ 

bM!D  de«erib«d 

iothebtisMod 

in  ft  eoiTMpoDdiDee  on  the  •object,  had  mialed  him,  sod  that  he  wm  "»i«**v*">  m  to  the 

eoneeqneneif  of  the  omianon  to  paj  the  premiom, — reatraioed  an  action  on  the  bond  in  r»- 

apeet  of  foeh  bnneh,  upon  the  ienna  of  the  faoflband  paying  the  eosta. 
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the  condition  that  if  he  (the  Plaintiflf),  his  heirs,  executors, 
or  administrators   "should  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Aleocander  M'Oregor,  his  exe- 
cutors, administrators,  or  assigns,  the  just  and  full  simi  of 
1250Z.  sterling  on  the  26th  day  of  May  next  ensuing  the 
date  of  these  presents,  or  shall  and  will  well  and  truly  per- 
form and  keep  all  and  singular  the  covenants,  clauses,  and 
agreements  contained  in  a  certain  deed,  bearing  equal  date 
with  these  presents,  and  made  between  the  said  William 
Shearman  of  the  first  part,  Anna  Dorothea  Putland  of  the 
second  part,  and  Alexander  M'Oregor  of  the  third  part, 
without  firaud  or  further  delay,  then  the  above  obligation  to 
be  void  and  of  none  effect,  or  else  to  stand  and  remain  in 
full  force  and  virtue  in  law/'    The  indenture  was  made  be- 
tween the  Plaintiff  WiMiam  Shearman  of  the  first  part, 
Mra  Putland  of  the  second  part,  and  A.  M'Oregor,  the  De- 
fendant, of  the  third  part;  and  the  same,  after  reciting  the 
policy  of  assurance,  and  that  the  Plaintiff  William,  Shear- 
man  was  married  to  the  said  Annie  Shea/rman,  proceeded 
as  follows : — "  And  the  said  WiMam  Sheamum,  being  in 
want  of  a  sum  of  1250Z.  for  the  purpose  of  his  promotion  in 
the  army,  hath  applied  to  the  said  Anna  Dorothea  Putland 
to  lend  and  advance  to  him  the  s^d  sum  upon  the  security 
of  the  said  recited  policy  of  assurance  and  hijs  bond  and  war- 
rant of  attorney  for  confessing  judgment  thereon,  to  which 
the  said  Anna  Dorothea  Putland,  in  consideration  of  the 
natural  love  and  affection  which  she  bears  towards  the  said 
Annie  Shearman,  hath  consented  and  agreed,  upon  the 
terms  of  having  the  said  sum  sec\ired  to  the  said  Alexander 
M'Oregor  upon  the  trusts  of  this  indenture ;  and  by  the 
mdenture,  after  reciting  the  bond,  it  is  witnessed,  that,  "  in 
pursuance  of  the  said  agreement,  and  in  consideration  of 
1250Z.  to  the  said   WHMam  Shearmam,  paid  by  the  said 
Anrui  Dorothea  PuHand,  the  said  William  Shearman, 
by  the  consent  and  direction  of  the  said  An/na  Dorothea 
PiUkmd,  assigned  all  that  instrument  or  policy  of  aisur- 
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aivi  Gf^&etal  Aiscraihce  CxEpoaj.  jz^i  dhe  aid  som  of 
125ftL  ^osiunA  tl^rebr.  and  all  an»i  eir^r  odiKr  fmn  and 
fcixtf  c#  WOD^,  hexypBt  and  aniraiata^iEa  wfuasoc^Fier,  to  be 
bad,  mtf/remd,  or  obUizKd  nnicr  or  by  Tirtne  of  tbe  said 
polkr,  Vjig€tb«T  whh  fell  fower  ind  oictbonST  to  a^  de- 
msiiA^  §oe  fi^r,  reoorer,  acd  receive,  and  grre  effectual  ao- 
r|iiinaDce%  nJea3e%  aiid  dkcbarge?  &r  tbe  sai^ 
to  bare  ao-l  to  ImU  tbe  same  imto  tbe  aid  J^fezaiMfer 
M'Ore^/r,  bk  executorSr  admral^tratars,  and  aasignfl^  upoo 
trost  tbat  be  cv  tber,  wben  azid  so  soon  as  tbe  said  sum  of 
lioCrf.  dkoold  opoD  tbe  deatb  of  the  said  WiUiam  Shear- 
rftan  heojmae  due  and   payaUe  under  tbe  said  recited 
policy  of  aararance,  dioold  lay  out  and  ioTest  tbe  same  in  bis 
ciT  tbeir  name  or  names,  upcHi  such  securities  as  in  tiiis 
indenture  mentioneil,  and   sbould  vanr  tbe  securities  as 
to  them  or  bim  sbould  seem  expedient,  and  stand  and  be 
poeseflsed  of  and  interested  in  all  and  ansidar  sucb  trust 
monies,  stocks,  funds,  and  securities^  and  tl^  interest,  divi- 
demls,  and  annual  |»oduce  of  tbe  same  respectiyely,  in 
trust  to  pay  and  baml  over  such  interest,  dividoids,  and  an- 
nual produce  to  tbe  said  Annie  Sheaiman  and  ber  assigns 
during  tbe  tenn  of  her  natural  life ;  and  from  and  imme- 
diately after  the  decease  of  the  said  Annie  Shearman^^ea 
upon  certain  trusts,  for  the  benefit  of  the  children  of  tbe 
said  marriage/'     And  the  indenture  contained  a  proviso, 
that,  if  there  should  not  be  any  child  or  children  of  tbe  said 
WiUiarfi  ShearTnan  and  the  said  Annie  Shearman  his 
wife,  living  at  the  time  of  the  death  of  the  said  Annie 
Shearmam,  or  if  all  of  them  should  die  before  any,  being  a 
son  or  sons,  should  attain  the   age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters^  should  attain  that  age 
or  marry,  then   and  in  that  case  the    said   AleaxiTider 
M*Gregor,  his  executors,  administrators,  or  assigns  should 
stand  possessed  of  the  said  policy  of  assurance,  trust  monies, 
stocks,  funds,  and  securities,  in  trust  and  to  and  for  the  use 
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of  the  said  Annie  Shearman,  her  executors,  administra- 
tors, and  assigns,  as  for  her  and  their  own  proper  use  and 
benefit.  And  the  indenture  also  contained  a  covenant  to  the 
effect  that  he  the  said  WiUia/m  Sheai^man,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  or  some  or  one  of  them, 
would  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  Assurance  Company  the  said  annual  premium  of 
302.  6«.  3d,  and  all  other  premium  and  premiums,  sum  and 
sums  of  money  as  and  when  the  same  should  from  time 
to  time  become  due  and  payable;  and  that  he  the  said 
WUliara  Shearman  during  his  life  would  not  do,  or  suflfer 
to  be  done,  any  act,  deed,  matter  or  thing  whatsoever,  or 
omit  to  do  any  necessary  act  whereby  the  said  recited 
policy  of  assurance  should  or  might  become  or  be  liable  to 
be  impeached,  impaired,  or  void  or  voidable. 


1853. 
Shrabman 

V. 

M'Grrgor. 
Statement, 


The  sum  of  1170Z.  (80i.  having  been  deducted  for  costs 
and  expenses)  came  to  the  Plaintiff's  hands,  and  the  manner 
in  which  it  should  be  invested  or  employed  soon  afterwards 
became  a  subject  of  dispute  between  the  Plaintiff  and  his 
£Either-in-law,  Eyre  Eva/ns,  from  whom  the  Plaintiff  received 
an  allowance  of  1001.  a  year.  Mr.  Evans,  his  wife's  father, 
objected  to  his  entering  a  cavalry  regiment^  and  expressed  a 
wish  for  the  money  to  be  invested  in  railways  In  reference 
to  a  conversation  to  this  purport,  the  Plaintiff  wrote  to  Mr. 
Evans  the  following  letter : — 


"  Dear  Sir, — I  have  weighed  in  my  mind  what  you  said 
last  evening  on  business,  and  I  now  write  in  the  same  strain. 
With  regard  to  the  1 1 70Z. ;  I  understood  the  money  to  have 
been  given  to  my  wife,  who  has  lent  it  to  me  on  my  insuring 
my  life  for  1250Z.,  which  has  been  done,  and  all  deeds  exe- 
cuted :  therefore  I  cannot  entertain  any  other  person  having 
power  over  it  so  long  as  I  pay  the  insurance,  and  I  keep  the 
money  until  I  can  effect  an  exchange  or  procure  some  ap- 
pointment that  will  prevent  our  going  abroad.    That  I  be- 
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liere  to  be  tbe  spirit  in  vliicli  tbe  monej  ««■  knt  to  me ; 
and  I  think  I  ha^e  sufficient  i^^w*^****^  in  nanelaijaffiun 
to  be  aUe  to  keep  that  saiall  som  safe  imdlreqaired  for  the 
advantage  of  m j  vife  and  self  Yoa  appeared  to  imagine 
that  because  I  am  food  of  a  boree,  that  it  vill  lead  me  to 
gambling.  I  aasore  To<a  I  have  the  greatest  honor  of  that 
propenatT,  and  I  do  not  think  I  hare  bet  to  the  Taloe  of 
IL  in  all  mj  life.  I  don't  deny  of  having  raced  a  hone 
but  I  did  u(A  bet  a  shilling.  I  hope  yoa  will  reoeiTe  this  in 
the  way  it  is  intended,  in  good  spirit,  and  believe  me  youn 
trulv,  W.  SWKAR¥Ay/' 

In  reply  to  this  letter,  the  Plaintiff  reodved  a  letter  from 
Mr.  £mn«,  as  fdlows : — 

"Liverpool,  29th  Januaiy,  1852. 

**  My  Dear  ^leaiman, — ^I  received  your  letter  with  as- 
tonishment, and  much  regret  the  injmKnis  coDseqoences 
which  most  result  from  your  acting  npcm  mistaken  viewsin 
respect  to  the  money  given  by  Mr&  Pudand  for  the  benefit 
of^nTii^.  I  did  expect  that  yoawould  have  Mt  the  neoessi^ 
of  being  forward  to  satisfy  me  as  to  the  security  andpn^per 
application  of  this  mon^,  for  the  administrati<Hi  of  whidi  a 
trustee  is  s^^pointed,  who,  and  not  yourself^  should  have  re- 
ceived and  disbursed  it  Annie,  upon  whom  and  her  chfl* 
dren  this  12502.  is  settled,  was  not  ^ititled  to  lend  it^  nor 
did  I  learn  from  her  that  you  ever  condescended  to  consult 
her  about  it  Ton  strangely  assume  to  have  an  acquired 
right  over  Mrs.  PuUand^s  gift  by  reason  of  the  insurance 
effected  on  your  life,  and  the  bond  which  you  have  signed. 
The  insurance  I  find  is  voidable  if  you  be  ordered  abroad, 
and  is  therefore  little  worth  the  premium  which  is  payable 
out  of  money  claimed  from  myself  This  insurance  upon 
your  life  is  necessary  only  for  so  long  a  time  as  the  sum  in 
question  is  invested  in  a  conmiission  voidable  in  case  of  your 
death.     Were  you  to  sell  out  and  realise,  the  insurance  may 
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be  dispensed  with,  ssid  so  much  of  the  proceeds  of  your 
commisaion  as  12502.  would  revert  to  the  trustee,  Mr. 
M'Gregor,  appointed  by  me  to  be  by  him  securely  invested 
in  conformity  with  the  deed  to  which  you  are  a  party,  and 
which  in  honour,  equity,  and  duty  you  are  bound  to  act  up 
to.  You  surely  cannot  be  considered  as  a  third,  separate, 
irresponsible  party,  entitled  to  the  loan  or  use  of  this  money 
(settled  on  your  wife)  for  purposes  unconnected  with  the 
trust  As  to  your  bond,  you  cannot  but  know  that  its  only 
use  would  be  to  give  Annie  or  her  children  priority  of  claim 
on  any  property  you  may  be  possessed  of  on  the  occasion  of 
your  decease ;  but  you  seem  to  think  that  if  Annie  is  se- 
cured in  the  event  of  her  surviving  you,  that  she  is  not  to 
expect  to  claim  any  benefit  or  income  from  her  aunt's  gift 
during  her  lifetima  This  is  hard  measure  for  her,  and  will 
in  any  case  happen  if  you  persevere,  contrary  to  the  advice 
of  all  your  friends,  in  your  intention  of  exchanging  into  a 
cavahy  regiment,  and  indulging  your  passion  for  horses  at 
the  cost  not  to  be  calculated  beforehand/' 


1853. 
Shxabmait 

V. 

M'GBBaoB. 
StaUmeni, 


The  premium  on  the  policy  of  insurance  becoming  due  in 
November,  1852,  the  Plaintiff  forwarded  the  notice  to  Mr. 
Evans,  his  allowance  of  1002.  a  year  being  then  in  arrear; 
and  the  Plaintiff  received  in  reply  the  following  letter : — 


"  Liverpool,  6th  December,  1 852. 

"  Sir, — I  received  your  letter,  and  I  return  herein  the 
printed  notice  from  the  insurance-office  at  which  a  policy  of 
insurance  upon  your  life  is  effected,  with  the  intimation  that 
I  shall  not  pay  the  premium  thereon,  nor  confer  any  &vours 
until  you  account  to  me  for  12502.  advanced  a  year  ago  by 
my  sister,  Mrs.  PtUland,  in  anticipation  of  a  legacy  destined 
for  my  daughter,  and  intended,  imder  my  direction  and  con- 
trol, for  her  benefit  and  advantage. 

"  I  am,  &c.,  yours, 

"  Eyre  EvANa" 


1J2 


», 


Thi^  PauTitfif  bj  na  btH  sui  afiisKsrs.  scasaL  ^aoL  in  cod- 
»!#pf^tu!^  <<^  ha  Bcic  RixiTai^  ?hi&  fEfiULwd  aOawaoboe  firom 
MuEkowul  hfe omfiseiid » pgr  dife  miu  iiui  pragnnm within 
tifei*:  jxrjp^  acti  nrrfiwriTy  ctti*  aod  lae  mhiii  Iiiwi'.  dniffied; 
lot  iii[f»^  in  iwairfnig  ssdi  ^jmfaracia.  vu  ik:«  svapt  of  die  effect 
dbe  omis^jCL  t*>  pukj  as  ^iii^  ^m^  mrgtn;  faa?^  nasha-  did  ke 
kEhonr  chie  trnzu  oc  ihjet  d^e^  ne  bad  ^ecxsai  or  die  pnr- 
tieakfs  of  Htyt  riiiqaakm.  iut  wm  xstiAT,  by  Tirtae  cf  eidier 
die  wd  deed  or  poiSrr.  azki  die  yixj  wha  si  jt  and  is  not 
in  Lb  jKAKflBfiML  He  fimfaer  ssased  chas,  in  reptr  to  a 
kner  wiTCtie&  bj  brm  leiatzng  to  bis  i^tt  to  die  aid  fam 
of  12.>0t,  be  lEceiv^fl  fr^jci  Mx.  E^amji  a  letter  at  fsA- 
lows: — 

**  I  ^iee^j  regret  to  find  joa  again  repeating  tbe  sobio'- 
foge  that  voor  wife  leot  her  aunt's  mHi^j  to  joa ;  I  before 
this  toU  Toa  that  too  nerer  coaieaxDtimd  to  ask  toot  wife 
fr^r  it ;  that  she  had  no  piywer  to  leod  it,  or  dir^t  it  from 
the  porpoaes  for  whkh  it  was  giren ;  that  to  part  widi  it 
wo^ild  hare  been  a  fnsad  upon  Mis.  Puiland'9  intentiofUL 
Xoreoirer,  the  mrmey  was  given  by  my  permiasioii ;  and  on 
the  condition  of  being  under  any  conditions  I  chose  to  im- 
pose I  directed  and  intended  that  the  money  was  to  por* 
diaae  the  paymasterahip,  whidi  was  represented  as  offering 
peconiary  and  (Hher  advantages;  that  during  your  heading  it 
an  insmrance  was  to  be  effected  upon  your  Ufe;  and  that  the 
insurance  was  to  be  given  up  when  you  sold  out.  The  pro- 
ceeds of  your  commissi(»iy  to  the  extent  of  the  1250L,  then 
to  revert  U>  the  trustee,  and  to  be  invested  otherwise  for  the 
security  of  your  wife  and  your  mutual  annual  benefit  In- 
stead, however,  of  Mra  Putland's  gift  of  12501.  (for  whidi 
I  grieve  that  she  pays  SOI.  a  year  interest)  being  a  capital 
producing  a  relative  income,  it  has  disappeared,  leaving  a 
worthless  policy  of  insurance  effected  in  your  name,  the 
annual  cost  of  SOL,  proposed  to  be  paid  for  by  my  m<»iey,in 
abatement  of  the  allowance  I  was  in  the  haint  of  making 
to  add  to  the  comfort  of  my  daughter  and  yourself" 


CASES  IN  CHANCERY. 


113 


The  bill  stated  that  the  action  was  brought  at  the  in- 
stance and  suggestion  of  Mr.  Evans  ;  and  that  although  the 
policy  had  been  dropped  under  the  circumstances  aforesaid, 
yet,  by  its  subsequent  revival,  the  covenants  contained  in 
the  indenture,  and  the  condition  of  the  bond  so  far  as  either 
of  them  provided  for  the  keeping  up  of  the  policy,  had  been 
substantially  complied  with. 


1853. 

Sheabman 

V. 

M'Gbeoor. 


Statement 


The  Plaintiff,  by  his  bill  and  affidavit,  stated  that  he  had 
always  understood  that  the  money  so  lent  to  him  should  be 
applied  at  his  discretion  either  in  piu*chasing  an  exchange, 
or  in  obtaining  some  military  employment  which  would 
prevent  his  going  abroad ;  and  that  he  was  not  to  be  and 
could  not  be  called  upon  to  repay  the  same  in  his  life- 
time 


The  Plaintiff  moved  for  an  injunction  to  restrain  the 
action  on  the  bond. 


Mr.  RoU  and  Mr.  Oiffard,  for  the  Plaintiff,  argued  that 
the  present  case  was  distinguishable  from  all  those  in  which 
the  Court  had  refused  to  relieve  against  the  legal  conse- 
quences of  the  breach  of  a  covenant  It  was  material  to 
observe  that  the  case  was  not  one  between  lessor  and  lessee, 
nor  between  mortgagor  and  mortgagee.  It  was  the  case  of 
relief  against  the  penalty  of  a  bond,  in  which  the  inter- 
ference of  this  Court  was  in  all  cases  necessary  before  the 
Statute  of  Anne  (a).  The  case  was  one  in  which  the 
Plaintiff  had  been  misled  by  the  manner  in  which  the  ar- 
rangement had  been  explamed  to  him,  and  the  precise 
nature  of  which  arrangement  had  probably  not  been  per- 
fectly understood  by  any  of  the  parties.  It  would  clearly 
defeat  the  original  intention,  if  the  Plaintiff  were,  in  con- 
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(a)  4  Ann,  c.  16,  s.  13. 
I 


H.  W. 
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1853.  fleqnenoe  of  his  accidental  omiflBicm  to  pay  the  premium,  now 
^MtwAWM^m  compelled  to  pay  the  money  to  the  trnstea  The  aecnrity 
IfOuooB.  ^^  ^^  ultimate  apfdication  of  the  money  for  the  benefit  of 
the  wife  and  children  of  the  marriage,  was  all  that  the 
parties  contemjdated,  and  that  aecority  is  now  as  perfect 
as  it  ever  was  or  was  intended  to  be.  Even  in  cases  of  in* 
surance  between  a  lessor  and  lessee,  it  has  never  been  said 
that  in  no  circumstances  will  the  Court  relieye  against  a 
strict  bveacL  There  might  certainly  be  circumstances  in 
which  the  lessee  might  have  been  misled  by  the  language 
of  the  lessor,  and  firom  that  cause  have  mistakoi  his  liabili- 
ties, where  the  Court  would  restrain  the  lessor  firom  taking 
advantage  of  the  mistake.  In  another  !respect  this  case  was 
distinguisbed  firom  all  those  which  had  been  before  the 
Court;  that  in  none  of  the  cases  had  the  party  seeking  re- 
lief restored  the  policy  to  its  former  state  before  the  bill  was 
filed, — BO  that  he  came  before  the  Court  with  the  identical 
policy,  against  the  loss  of  which  only  the  Defendant  re- 
quired to  be  indemnified. 

Mr.  Bacon  and  Mr.  PiggoU,  for  the  Defendant^  contend- 
ed that  there  was  no  precedent  for  the  interposition  of  this 
Court  in  such  a  case.  The  parties  lending  the  money  had 
clearly  stipulated  for  two  things, — the  repayment  of  the  fimd 
at  some  time^  perhaps  after  the  decease  of  the  Plaintiff; 
and,  secondly,  in  the  meantime,  the  continual  security  for 
that  repayment  by  the  existence  of  a  policy  of  insuranoa 
The  second  of  these  conditions  the  Plaintiff  failed  to  fulfil, 
and  the  Court  would  not  relieve  him  firom  the  consequences 
of  the  breach. 

The  cases  cited  were  ElUoU  v.  Turner  {a\  Saton  v. 
Lyon  (b),  Seton  v.  Slade  (o),  Hill  v.  Barclay  (d),  North- 


(a)  13  Sim.  477.  (c)  7  Ves.  265. 

(6)  3  Veg.  689.  (rf)  18  Ves.  56. 
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cote  V.   Duke  (a).  Beech  v.  Ford(b),  and    Winthrop  v. 
Murray  (c). 

The  Yice-Chancellor  said,  there  was  a  fallacy  in  the 
reasoning  on  behalf  of  the  Plaintiff  that,  because  it  was 
only  a  question  of  the  payment  of  money,  and  the  Courts  in 
cases  of  mortgage  and  otherwise,  relieved  against  the  strict 
l^al  condition,  it  should  therefore  also  extend  the  same 
relief  in  a  case  where  the  premium  of  a  policy  of  assurance 
had  been  omitted  to  be  paid  at  the  proper  time,  but  had 
been  subsequently  paid.  In  the  case  of  relief  given  to  the 
mortgagor  against  a  mortgagee  where  the  title  had  become 
absolute  at  law,  and  in  other  cases  founded  on  the  same 
principle,  the  Court  gave  no  relief  until  the  party  who  had 
acquired  the  legal  right  was  put  in  possession  of  the  whole 
amount  which  he  could  claim ;  and  when  he  had  received  all 
that  he  was  entitled  to,  there  was  no  reason  why  he  should 
be  permitted  to  go  £Eu*ther,  and  there  was  no  possibility  of 
future  damage ;  but  it  was  quite  otherwise  where  the  stipida- 
tion  was  to  keep  on  foot  a  security.  It  would  defeat  the 
object  of  the  stipulation  if  the  Court  were  to  hold  it  suf- 
ficient for  the  party  imder  the  obligation  of  paying  the  pre- 
miums and  keeping  on  foot  the  security,  to  revive  it  at  any 
time  after  the  person  for  whose  benefit  it  was  created  should 
have  discovered  that  the  obligation  had  been  neglected.  It 
was  dear,  that  he  had  not  had  the  security  for  which  he  had 
stipulated.  He  had  incurred  a  risk,  from  which  it  was  the 
duty  of  the  other  party  to  have  protected  him.  In  this  case, 
it  appeared  by  the  PlamtifiTs  own  letter,  that  he  knew  of  his 
obligation  to  pay  the  premiums,  for  he  said,  "  I  cannot  en- 
tertain any  other  person  having  power  over  it  so  long  as  I 
pay  the  insurance,  and  I  keep  the  money  until  I  can  effect 
an  exchange,  or  procure  some  employment  that  will  prevent 
our  going   abroad."      The  right  of  holding  the  money 


1853. 
Bbkaruav 

V, 

M'Gbeoob. 
Argument, 


(a)  Amb.  611. 


(b)  7  Hare,  208. 
l2 


(c)  8  Hare,  214. 
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l-rjX        wfaicfa  lie  heie  aserted,  was  moreover  not  oonsistait 
SazASMAX      thedttd 


Mr.  jBott  replied. — If  the  Defendant  rdied  upon  an 
equity  with  leferaioe  to  the  proper  apfdication  of  the 
moner, — if  he  insisted  that  the  moneT  was  not  in  the  hands 
of  the  party  entitled  to  hold  it  aeoc^ding  to  the  original  in- 
tention of  the  parties,  he  ought  to  hring  that  case  forward 
by  a  cross  biD,  in  order  that  it  might  be  £iirly  met  There 
was  no  donbt  that  the  Plaintiff  knew  that  he  had  under- 
taken to  keep  on  foot  the  insurance,  and  he  did  not  rest  his 
case  on  mere  ignorance,  but  on  the  fsurt  that  he  had  been 
misled  by  the  correspondence,  which  mi^t  reasonably  in- 
duce him  to  believe  that  the  consequences  would  not  be 
such  as  are  now  made  to  flow  fixnn  it  He  has  now  set  the 
matter  right,  and  has  become  aware  of  his  position ;  it  is 
not  therefore  a  defence  which  he  would  be  in  a  position 
to  set  up  to  any  action  founded  on  a  similar  breach  of  the 
corenant  hereafter. 


JtuVjmtnt.  The  Vice  Chaxcellor  said: — ^That  the  Court  could  not 
in  this  case  give  the  relief  sought,  upon  the  ground  that 
the  covenant  to  keep  on  foot  the  policy  was  satisfied  by  its 
revival  after  it  had  been  allowed  to  drop;  nor  could  such 
relief  be  given  on  the  groimd  suggested,  that  the  Plaintiff 
was  ignorant  of  the  effect  of  the  instruments  which  he  had 
executed,  no  fraud  being  all^^ed.  [His  Honor  then  stated 
the  circumstances  of  the  case,  observing  on  the  peculiarity, 
that  although  the  deed  recited  that  the  sum  in  question 
was  a  loan,  yet  there  was  no  provision  for  payment  by  the 
Plaintiff  of  interest  upon  it ;  and  that  in  hd  if  the  terms  of 
the  deed  were  complied  with,  and  the  policy  kept  on  foot, 
no  interest  would  be  payabla]  If  therefore  no  interest  were 
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payable  by  the  PlaintifF,  all  that  was  intended  to  be  secured 
was  the  repayment  of  the  principal  sum.  The  question  was, 
whether,  under  all  the  circumstances,  looking  at  the  corre- 
spondence which  had  taken  place,  the  PlaintifF  might  not 
be  under  the  honest  impression  that  all  he  was  bound  to  do 
was  to  keep  up  the  policy,  and  that  the  consequence  of 
omitting  to  do  so  might  be,  that  he  would  have  to  renew 
his  insurance  perhaps  at  a  disadvantage,  but  not  that  he 
would  then  be  liable  to  have  the  money  taken  out  of  his 
hands.  In  the  letter  from  his  father-in-law  the  nature  of 
the  deed  was  thus  explained  to  the  Plaintiff: — "You 
strangely  assume  to  have  acquired  a  right  over  Mrs.  Put- 
land's  gift  by  reason  of  the  insurance  effected  on  your  life, 
and  the  bond  which  you  have  signed.  The  insurance,  I 
find,  is  voidable  if  you  be  ordered  abroad,  and  is  therefore 
little  worth  the  premium  which  is  payable  out  of  money 
claimed  from  myself  This  insurance  upon  your  life  is 
necessary  only  for  so  long  a  time  as  the  sum  in  question  is 
invested  in  a  commission  voidable  in  case  of  your  death." — 
"  As  to  your  bond,  you  cannot  but  know  that  its  only  use 
would  be  to  give  ATtmie  or  her  children  priority  of  claim 
on  any  property  you  may  be  possessed  of  on  the  occasion 
of  your  decease.''  The  transaction  was  in  the  nature  of  a 
&mily  arrangement ;  and  the  Plaintiff  had  a  claim  to  re- 
Uef  on  the  ground  of  the  misapprehension  and  mistake  of 
his  position,  into  which  he  had  been  led  by  the  represent- 
ations which  were  made  to  him.  The  case  was  not  one  in 
which  the  parties  stood  iathe  simple  relation  of  debtor  and 
creditor;  and  without  intrenching  on  the  principles  which 
the  Court  had  laid  down  with  regard  to  the  right  of  en- 
forcing the  legal  consequences  of  omitting  to  pay  the  pre- 
miums on  policies  of  insurance,  his  Honor  thought  he 
was  in  a  position  in  this  case  to  grant  an  injimction  to  re- 
strain the  action  on  the  bond,  but  on  the  terms  of  the 
Plaintiff  in  equity  paying  the  costs  of  the  action. 


1853. 

Shearman 

V. 

M'Qreoob. 
Judfftnent. 
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JVn^arX  OOX  r  COX. 


tint         1  HE  ^kfeE^iact.  a  l^xssft  ajki  esu&e  »aiL  in  Norember, 


I  uo  vrhizrg  a^  bxA  vikki:  I  jlTmoA  uj  print,  aze  ISmo, 

V.  ut  uaml^Br  of  pae^  alxfr^  ccve  Imrired  uui  nftr.     It  is  to  be 

jMUresKd  w  izii^Ddiiig  te^^az&is  aad  parcfaaao^  and  also 


tL*  4t<t»i«ct   yr/pgieu/n  fA  lazided  ao^  bc^2d&  propenr.    The  object  of 


f*i«|<^  ^^  the  vork  vill  be  to  point  om  tl^e  difficulties  attending  the 
vf^M4  procuring  aud  parting  with  r«gi*ienoei  and  estates^  and  to 
MffJ J  tU  '  vtigg^st  the  renMdieg  to  guide  the  wr^tr.itiaterl  into  a  rig^t 
tMMm!»^  and  i^j^sifedy  cfAin^  of  pvoccdore,  and  to  explain  the  methodiB^ 
wHL  a^wnh-    wherebr  ther  mav  avoid  difficulties,  and  save  both  their 

>««,  for  wiUlk     ,  *  t  *  ^ 

tbit  fianthr  time  and  their  moner.  I  propose  to  get  m  v  own  printer 
r««rtkia  rv  ^J^^ff^J^^^^-^lj  to  print  the  bcpok,  and  to  have  it  published  by 
""^"ISS^^'  Xowym^rt  or  Rxvhvjion  at  five  ehillings.  I  think  I  ou^t 
ikt^wautj^'4  to  have  two  thousand  copies  printed,  and  then  stereotype 
tgii$^X'^/i!Lmi  ^'^  msiXXeT.  My  plan  would  be,  to  issue  circulars  to  likely 
ffew^wTia^  pET»oii«  fcTiggesting  the  purchase  of  the  book,  to  distribute 
jwMiMo  v>  r^  an  a^lvertiiseioent  amoD£:  mv  own  connexion,  and  to  well 
te^Lurt  fmo  a^lvertufe  the  book.  At  the  end  of  the  year,  or  eany  next 
\hS!iu^r^li  y^^^t  I  think  I  could  complete  the  manuscript  Having 
uut^4i!^  made  these  statements,  I  am  desirous  of  soliciting  your 
w'jtk  (whUih     opinion  on  the  plan.     The  manuscript,  as  it  came  from  me, 

ill*  pWitti'tfT  ,,  -111  1  ••  JT 

hM4  contri'  wouid  require  considerable  correction  and  revision,  and  1 
i!ny*i!tttZiU  *^^'^"''^  ^^^  ^  know  whether,  and  upon  what  terms,  you 
altmti/m  or     would  be  kind  enowrh  to  undertake  this  part  of  the  busi- 

•it^p  nftut^l  ftn  ness,  and  how  long  it  would  occupy  you." 

iigunciioo  to 

rtmirmu  iluf 

iUfmtdMui  frviin  printing,  imbluhing,  or  lelling  the  work,  until  he  IumI  paid  the  pkmtiffthe 

Kiim  Mtir*9t9ii  ufKm  for  hm  tumhiuice  and  oontribution ;  for  goch  peyment  may  be  eoforoed  at 

law,  and  tb«  title  Uf  it  ia  not  a  ground  for  the  interpoeition  of  a  Court  of  equity. 

HcmJjlr,  unleiw  th^re  be  a  Hpecial  contract,  either  express  or  implied,  reserring  to  the  au- 
thor a  f|iiaJilied  <x/pyrigiit,  the  porchacer  of  a  manuBcript  is  at  liberty  to  alter  and  deal  with 
it  a«  lie  thinks  proper. 
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Terms  for  oorrecting  the  proposed  work  were  agreed  upon 
betweeniJie  two  parties,  at  a  certain  rate  per  printed  paga 
It  being  afterwards  found  that  the  Plaintiff  would  be  re- 
quired, not  merely  to  correct  the  Defendant's  manuscript^  but 
also  to  supply  much  original  matter,  it  was  arranged,  in 
1852,  that  the  work  should  be  increased  in  size,  so  as  to  j611 
sixteen  sheets;  that  the  Plaintiff  should  complete  the  work 
from  the  materials  suppUed  to  him  by  ihe  Defendaait;  and 
that  he  should  write  a  part  of  the  work,  to  consist  of  the  legal 
information  on  subjects  connected  therewith,  and  receive 
for  each  printed  page  double  the  sum  first  agreed  upon. 
The  Plaintiff  afterwards  applied  to  the  Defendant  for  liberty 
to  publish  the  l^al  part  of  the  work  in  a  separate  form,  in 
his  own  name,  and  to  use  the  same  types  for  the  purpose;  to 
which  the  Defendant,  on  the  1 9th  of  November,  answered, 
"  I  have  not  the  least  objection  to  your  subsequently  using 
the  types  of  your  legal  part  of  my  book.  I  myself  neither 
want  my  work  to  contain  more  than  one  sheet  of  law,  nor 
for  any  of  it  to  be  conveyed  in  a  technical  unpopular  form. 
I  am  anxious  for  my  book  to  be  very  readable,  and  the  law 
part  must  be  confined  to  whatever  is  useful  to  landlords  and 
tenants^  and  vendors  and  purchasers,  as  such.'" 

The  Plaintiff  subsequently  told  the  Defendant  that  it  was 
impossible  to  introduce  the  legal  part  of  the  work  into  the 
compass  of  a  sheet  The  Plaintiff  having  entirely  written 
the  legal,  and  also  written  much  of  the  general  portion  of 
the  work,  the  manuscript  was  delivered  to  the  Defendant, 
who,  in  March,  1853,  gave  the  Plaintiff  a  paper  of  suggested 
alterations  and  omissions,  and,  among  the  rest, — 


**  Beal  property  ...  62 
Landlord  and  Tenant  57 


**  If  these  could  be  reduced  to  sixty 
pages,  and  all  technicalities  avoided  in 
that  sixty,  I  would  print  it,  but  other- 
119  j  wise  would  decline  printing  it  at  all.*' 

The  pages  thus  spoken  of  were  pages  of  manuscript,  of 


StcUement. 


SUUement. 
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1863.  which  119  were  about  equal  to  3^  printed  sheets  of  the 
work.  After  some  discussion,  the  Plaintiff  stated  that  he 
was  resolved  that  the  whole  should  be  printed  or  none,  and 
added,  that  he  would  look  through  the  manuscript,  and  see 
if  any  technicalities  could  be  omitted :  to  which  the  Defend- 
ant assented.  The  Defendant,  having  obtained  possession 
of  the  manuscript,  commenced  printing  the  work,  and 
the  Plaintiff  corrected  the  proof  sheets  of  certain  parts 
of  it,  not  including  the  legal  part;  and  on  the  5th  April, 
1853,  he  received  from  the  Defendant  a  proof  sheet  <5on- 
taining  a  portion  of  the  legal  part  of  the  work,  not  printed 
as  the  same  had  been  written  by  the  Plaintiff,  but  with 
various  material  alterations  and  omissions.  The  Plain- 
tiff remonstrated  at  such  alterations  and  omissions,  and  on 
the  6th  April,  1853,  wrote  to  the  Defendant  as  follows: — 
"  Before  you  printed  any  part  of  my  MS.  treatise  on  the  dis- 
posal and  management  of  property,  I  informed  you  that  I 
woidd  not  allow  its  publication  unless  it  appeared  without 
any  alteration  and  omission  in  the  legal  portion.  I  learned 
yesterday,  that  notwithstanding  you  are  printing  the  MS.  in 
a  mutilated  form.  I  give  you  notice  that  the  publication  of 
the  MS.  against  my  consent  will  be  an  invasion  of  my  copy- 
right, for  which  I  shall  take  legal  proceedings  against  you. 
If  you  question  my  legal  title  to  the  copyright,  I  am  willing 
to  receive  from  you  a  proposition  to  refer  the  question  to  the 
opinion  of  coimseL  The  terms  on  which  I  would  consent 
to  the  publication  are  those  already  settled  in  yom:  letters, 
namely,  pajnnent  for  the  whole  MS.  at  the  stipulated  rate 
per  page,  and  the  use  of  the  types  (set  up)  of  the  whole  of 
the  legal  part" 

After  some  further  communications  between  the  parties, 
the  Plaintiff  filed  his  bill,  charging,  that  the  Defendant 
intended  to  cause  the  part  of  the  work  thereinbefore  called 
the  legal  part,  to  be  printed,  published,  and  sold,  with 
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material  alterations  and  omissions  made  without  the  con- 
sent of  the  Plaintiff  by  the  Defendant^  or  by  some  person 
employed  by  him;  that  some  of  such  alterations  erro- 
neously state  the  law,  and  others  of  such  alterations  are 
in  other  respecte  improper;  and  that  such  omissions  are  all 
either  positively  improper  or  materially  deteriorate  from  the 
value  of  the  work;  and  such  publication,  with  such  altera- 
tions and  omissions  as  aforesaid,  will  materially  injure  the 
Plaintiff's  reputation ;  and  that  the  Defendant  had  returned 
to  the  Plaintiff  certain  portions  of  the  manuscript  of  the 
legal  part  of  tiie  work,  which  he  positively  refused  to  insert 
at  all  in  the  said  work.  And  (par.  14)  that  the  Defendant 
had  never  in  any  manner  paid  the  Plaintiff  for  the  said 
legal  part  of  the  work,  and  he  had,  in  tajcty  only  paid  to  the 
Plaintiff  the  sum  of  151.  on  account  of  the  said  work,  leav- 
ing the  sum  of  60L,  or  thereabouts,  unpaid.  The  Plaintiff 
averred  that  he  had  caused  an  entry  to  be  made  in  the 
book  of  registry  of  the  Stationers'  Company  of  the  legal 
part  of  the  said  work,  pursuant  to  the  statute  in  that 
behalf 


The  bill  prayed  that  the  Defendant  might  be  restrained 
by  injunction  from  printing,  publishing,  or  selling,  or  caus- 
ing to  be  printed,  published,  or  sold,  the  part  of  the  said 
work  thereinbefore  called  the  legal  part,  with  any  material 
alteration  or  omission  made  without  the  consent  of  the 
Plaintiff  and  might  be  m  like  manner  restrained  from  pub- 
lishing or  selling,  or  causing  to  be  published  or  sold,  any 
part  of  the  said  work,  until  the  same  had  been  paid  for  by 
the  Defendant 


Mr.  JRoU  and  Mr.  Southgate,  for  the  Plaintiff,  moved  for     Argumitu, 
the  injunction. 


Mr.  Bacon  and  Mr.  Murray  for  the  Defendant 
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1863.  which  119  were  about  equal  to  3^  printed  sheets  of  the 
work.  After  some  discussion,  the  Plaintiff  stated  that  he 
was  resolved  that  the  whole  should  be  printed  or  none,  and 
added,  that  he  would  look  through  the  manuscript,  and  see 
if  any  technicalities  could  be  omitted:  to  which  the  Defend- 
ant assented.  The  Defendant,  having  obtained  possession 
of  the  manuscript,  commenced  printing  the  work,  and 
the  Plaintiff  corrected  the  proof  sheets  of  certain  parts 
of  it,  not  including  the  legal  part;  and  on  the  5th  April, 
1853,  he  received  from  the  Defendant  a  proof  sheet  con- 
taining a  portion  of  the  legal  part  of  the  work,  not  printed 
as  the  same  had  been  written  by  the  Plaintiff,  but  with 
various  material  alterations  and  omissions.  The  Plain- 
tiff remonstrated  at  such  alterations  and  omissions,  and  on 
the  6th  April,  1853,  wrote  to  the  Defendant  as  follows : — 
"  Before  you  printed  any  part  of  my  MS.  treatise  on  the  dis- 
posal and  management  of  property,  I  informed  you  that  I 
would  not  allow  its  publication  imless  it  appeared  without 
any  alteration  and  omission  in  the  legal  portion.  I  learned 
yesterday,  that  notwithstanding  you  are  printing  the  MS.  in 
a  mutilated  form.  I  give  you  notice  that  the  publication  of 
the  MS.  against  my  consent  will  be  an  invasion  of  my  copy- 
right, for  which  I  shall  take  legal  proceedings  against  you. 
If  you  question  my  legal  title  to  the  copyright,  I  am  willing 
to  receive  from  you  a  proposition  to  refer  the  question  to  the 
opinion  of  counsel.  The  terms  on  which  I  would  consent 
to  the  publication  are  those  already  settled  in  your  letters, 
namely,  payment  for  the  whole  MS.  at  the  stipulated  rate 
per  page,  and  the  use  of  the  types  (set  up)  of  the  whole  of 
the  legal  part" 

After  some  further  commimications  between  the  parties, 
the  Plaintiff  filed  his  bill,  charging,  that  the  Defendant 
intended  to  cause  the  part  of  the  work  thereinbefore  called 
the  legal  part,  to  be  printed,  published,  and  sold,  with 
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material  alterations  and  omissions  made  without  the  con- 
sent of  the  Plaintiff  by  the  Defendant^  or  by  some  person 
employed  by  him;  that  some  of  such  alterations  erro- 
neously state  the  law,  and  others  of  such  alterations  are 
in  other  respects  improper;  and  that  such  omissions  are  all 
either  positively  improper  or  materially  deteriorate  from  the 
value  of  the  work;  and  such  publication,  with  such  altera- 
tions and  omissions  as  aforesaid,  will  materially  injure  the 
FlaintifTs  reputation ;  and  that  the  Defendant  had  returned 
to  the  Plaintiff  certain  portions  of  the  manuscript  of  the 
legal  part  of  the  work,  which  he  positively  refused  to  insert 
at  all  in  the  said  work.    And  (par.  14)  that  the  Defendant 
had  never  in  any  manner  paid  the  Plaintiff  for  the  said 
legal  part  of  the  work,  and  he  had,  in  fsjcty  only  paid  to  the 
Plaintiff  the  sum  of  151.  on  account  of  the  said  work,  leav- 
ing the  sum  of  601.,  or  thereabouts,  unpaid.    The  Plaintiff 
averred  that  he  had  caused  an  entry  to  be  made  in  the 
book  of  registry  of  the  Stationers'  Company  of  the  legal 
part  of  the  said  work,  pursuant  to  the  statute  in  that 
behalf 


The  bill  prayed  that  the  Defendant  might  be  restrained 
by  injunction  from  printing,  publishing,  or  selling,  or  caus- 
ing to  be  printed,  published,  or  sold,  the  part  of  the  said 
work  thereinbefore  called  the  legal  part,  with  any  material 
alteration  or  omission  made  without  the  consent  of  the 
Plaintiff,  and  might  be  in  like  manner  restrained  from  pub- 
lishing or  selling,  or  causing  to  be  published  or  sold,  any 
part  of  the  said  work,  imtil  the  same  had  been  paid  for  by 
the  Defendant 


Mr.  RoU  and  Mr.  Southgate,  for  the  Plaintiff,  moved  for     Argumitu, 
the  injunction. 


Mr.  Bacon  and  Mr.  Murray  for  the  Defendant 
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1863.  which  119  were  about  equal  to  3^  printed  sheets  of  the 
work  After  some  discussion,  the  PlaintiflF  stated  that  he 
was  resolved  that  the  whole  should  be  printed  or  none,  and 
added,  that  he  would  look  through  the  manuscript,  and  see 
if  any  technicalities  could  be  omitted:  to  which  the  Defend- 
ant assented.  The  Defendant,  having  obtained  possession 
of  the  manuscript,  commenced  printing  the  work,  and 
the  Plaintiff  corrected  the  proof  sheets  of  certain  parts 
of  it,  not  including  the  legal  part;  and  on  the  5ih  April, 
1853,  he  received  from  the  Defendant  a  proof  sheet  con- 
taining a  portion  of  the  legal  part  of  the  work,  not  printed 
as  the  same  had  been  written  by  the  Plaintiff,  but  with 
various  material  alterations  and  omissions.  The  Plain- 
tiff remonstrated  at  such  alterations  and  omissions,  and  on 
the  6th  April,  1853,  wrote  to  the  Defendant  as  follows : — 
"  Before  you  printed  any  part  of  my  MS.  treatise  on  the  dis- 
posal and  management  of  property,  I  informed  you  that  I 
would  not  allow  its  publication  unless  it  appeared  without 
any  alteration  and  omission  in  the  legal  portion.  I  learned 
yesterday,  that  notwithstanding  you  are  printing  the  MS.  in 
a  mutilated  form.  I  give  you  notice  that  the  publication  of 
the  MS.  against  my  consent  will  be  an  invasion  of  my  copy- 
right, for  which  I  shall  take  legal  proceedings  against  you. 
If  you  question  my  legal  title  to  the  copyright,  I  am  willing 
to  receive  from  you  a  proposition  to  refer  the  question  to  the 
opinion  of  counsel.  The  terms  on  which  I  would  consent 
to  the  publication  are  those  already  settled  in  your  letters, 
namely,  pajnnent  for  the  whole  MS.  at  the  stipulated  rate 
per  page,  and  the  use  of  the  types  (set  up)  of  the  whole  of 
the  legal  part" 

After  some  further  communications  between  the  parties, 
the  Plaintiff  filed  his  bill,  charging,  that  the  Defendant 
intended  to  cause  the  part  of  the  work  thereinbefore  called 
the  legal  part,  to  be  printed,  published,  and  sold,  with 
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material  alteratioiis  and  omissions  made  without  the  con- 
sent of  the  Plaintiff  by  the  Defendant^  or  by  some  person 
aaployed  by  him;  that  some  of  such  alterations  erro- 
neously state  tbe  law,  and  others  of  such  alterations  are 
in  other  respecte  improper;  and  that  such  omissions  are  all 
either  positively  improper  or  materially  deteriorate  from  the 
value  of  the  work;  and  such  publication,  with  such  altera- 
tions and  omissions  as  aforesaid,  wiU  materially  injure  the 
Plaintiff's  reputation ;  and  that  the  Defendant  had  returned 
to  the  Plaintiff  certain  portions  of  the  manuscript  of  the 
legal  part  of  the  work,  which  he  positively  refused  to  insert 
at  all  in  the  said  work.    And  (par.  14)  that  the  Defendant 
had  never  in  any  manner  paid  the  Plaintiff  for  the  said 
legal  part  of  the  work,  and  he  had,  in  feict,  only  paid  to  the 
Plaintiff  the  sum  of  151.  on  account  of  the  said  work,  leav- 
ing the  sum  of  60{.,  or  thereabouts,  unpaid    The  Plaintiff 
averred  that  he  had  caused  an  entry  to  be  made  in  the 
book  of  registry  of  the  Stationers'  Company  of  the  legal 
part  of  the  said  work,  pursuant  to  the  statute  in  that 
behalf 


The  bill  prayed  that  the  Defendant  might  be  restrained 
by  injunction  from  printing,  publishing,  or  selling,  or  caus- 
ing to  be  printed,  published,  or  sold,  the  part  of  the  said 
work  thereinbefore  called  the  legal  part,  with  any  material 
alteration  or  omission  made  without  the  consent  of  the 
Plaintiff  and  might  be  in  like  manner  restrained  from  pub- 
lishing or  selling,  or  causing  to  be  published  or  sold,  any 
part  of  the  said  work,  imtil  the  same  had  been  paid  for  by 
the  Defendant 


Mr.  RoU  and  Mr.  Southgate,  for  the  Plaintiff,  moved  for     Argununt, 
the  injunction. 


Mr.  Bacon  and  Mr.  Murray  for  the  Defendant. 


Statement. 
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1863.  which  119  were  about  equal  to  3^  printed  sheets  of  the 
work.  After  some  discussion,  the  Plaintiff  stated  that  he 
was  resolved  that  the  whole  should  be  printed  or  none,  and 
added,  that  he  would  look  through  the  manuscript^  and  see 
if  any  technicalities  could  be  omitted :  to  which  the  Defend- 
ant assented  The  Defendant,  having  obtained  possession 
of  the  manuscript,  commenced  printing  the  work,  and 
the  Plaintiff  corrected  the  proof  sheets  of  certain  parts 
of  it,  not  including  the  legal  part;  and  on  the  5ih  April, 
1853,  he  received  from  the  Defendant  a  proof  sheet  con- 
taining a  portion  of  the  legal  part  of  the  work,  not  printed 
as  the  same  had  been  written  by  the  Plaintiff,  but  with 
various  material  alterations  and  omissions.  The  Plain- 
tiff remonstrated  at  such  alterations  and  omissions,  and  on 
the  6th  April,  1853,  wrote  to  the  Defendant  as  follows : — 
"  Before  you  printed  any  part  of  my  MS.  treatise  on  the  dis- 
posal and  management  of  property,  I  informed  you  that  I 
would  not  allow  its  publication  imless  it  appeared  without 
any  alteration  and  omission  in  the  legal  portion.  I  learned 
yesterday,  that  notwithstanding  you  are  printing  the  MS.  in 
a  mutilated  form.  I  give  you  notice  that  the  publication  of 
the  MS.  against  my  consent  will  be  an  invasion  of  my  copy- 
right, for  which  I  shall  take  legal  proceedings  against  you. 
If  you  question  my  legal  title  to  the  copyright,  I  am  willing 
to  receive  from  you  a  proposition  to  refer  the  question  to  the 
opinion  of  counsel.  The  terms  on  which  I  would  consent 
to  the  publication  are  those  already  settled  in  your  letters, 
namely,  payment  for  the  whole  MS.  at  the  stipulated  rate 
per  page,  and  the  use  of  the  types  (set  up)  of  the  whole  of 
the  legal  part" 

After  some  further  communications  between  the  parties, 
the  Plaintiff  filed  his  bill,  charging,  that  the  Defendant 
intended  to  cause  the  part  of  the  work  thereinbefore  called 
the  legal  part,  to  be  printed,  published,  and  sold,  with 
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material  alterations  and  omissions  made  without  the  con- 
sent of  the  Plaintiff  by  the  Defendant^  or  by  some  person 
employed  by  him;  that  some  of  such  alterations  erro- 
neously state  the  law,  and  others  of  such  alterations  are 
in  other  respects  improper;  and  that  such  omissions  are  all 
either  positively  improper  or  materially  deteriorate  from  the 
value  of  the  work;  and  such  publication,  with  such  altera- 
tions and  omissions  as  aforesaid,  will  materially  injure  the 
Plaintifi^s  reputation ;  and  that  the  Defendant  had  returned 
to  the  Plaintiff  certain  portions  of  the  manuscript  of  the 
legal  part  of  the  work,  which  he  positively  refused  to  insert 
at  all  in  the  said  work.    And  (par.  14)  that  the  Defendant 
had  never  in  any  manner  paid  the  Plaintiff  for  the  said 
legal  part  of  the  work,  and  he  had,  in  tact,  only  paid  to  the 
Plaintiff  the  sum  of  151,  on  account  of  the  said  work,  leav- 
ing the  sum  of  601,,  or  thereabouts,  unpaid.    The  Plaintiff 
averred  that  he  had  caused  an  entry  to  be  made  in  the 
book  of  registry  of  the  Stationers'  Company  of  the  legal 
part  of  the  said  work,  pursuant  to  the  statute  in  that 
behalf 


The  bill  prayed  that  the  Defendant  might  be  restrained 
by  injunction  from  printing,  publishing,  or  selling,  or  caus- 
ing to  be  printed,  published,  or  sold,  the  part  of  the  said 
work  thereinbefore  called  the  legal  part,  with  any  material 
alteration  or  omission  made  without  the  consent  of  the 
Plaintiff  and  might  be  in  like  manner  restrained  from  pub- 
lishing or  selling,  or  causing  to  be  published  or  sold,  any 
part  of  the  said  work,  until  the  same  had  been  paid  for  by 
the  Defendant 


Mr.  JRoU  and  Mr.  Southgate,  for  the  Plaintiff,  moved  for     Argumeni. 
the  injunction. 


Mr.  Bacon  and  Mr.  Murray  for  the  Defendant 
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1853.  ViCES-CHANCELLOE  : — 

The  greatest  difficulty  in  tbis  case  arises  from  the  ob- 
scurity in  which  the  contract  is  involved ;  it  has  never  been 
Jtidamnu  ^^^ed  into  a  distinct  form  ;  and  the  terms  are  to  be  ex- 
tracted frt)m  the  letters  and  conversations  between  the 
parties.  Looking,  however,  to  the  whole  scope  and  frame 
of  the  case  made  by  the  Plaintiff  the  circumstances  seem 
to  be  these :  the  Defendant  announced  his  intention  of 
writing  a  work  for  the  guidance  of  persons  dealing  with 
landed  and  house  property,  and,  by  the  first  arrangement 
between  him  and  the  Plaintiff,  the  latter  was  to  correct  the 
manuscript  The  Defendant  then  sent  to  the  Plaintiff  a 
large  quantity  of  undigested  matter,  which  he  expected  him 
to  put  into  form  and  shape.  This  being  apparently  con- 
sidered by  the  parties  as  requiring  more  than  the  mere 
office  of  correction,  a  new  arrangement  is  made,  by  which 
the  Plaintiff  is  to  complete  the  work  from  the  materials 
supplied  to  him  by  the  Defendant,  and  to  contribute  the 
legal  information  on  the  subjects  of  which  it  treated,  for 
which  he  is  to  receive  a  certain  remuneration.  No  agree- 
ment was  come  to  as  to  the  name  under  which  the  work 
was  to  appear.  The  case,  therefore,  stood  thus  :  the  De- 
fendant said  '  I  am  going  to  write  a  work,  which  you  shall 
correct  and  put  into  shape,  and  a  part  of  which  you  shall 
supply  for  a  certain  remuneration.'  If  that  be  so,  the  Plain- 
tiff was  evidently  in  the  subordinate  position  of  assisting 
in  the  production  of  a  work  which  was  to  come  out  in  the 
name  and  as  the  work  of  the  Defendant  The  work  would 
be  partly  the  Defendant's  own  composition,  and  it  would 
be  partly  the  work  of  the  Plaintiff;  but  it  was  to  come  out 
as  one  entire  publication,  and  to  be  paid  for  at  one  uniform 
rate.  The  bulk  of  the  matter  was  apparently  to  be  supplied 
by  the  Defendant  The  Plaintiff  employed  himself  in  the 
preparation  of  a  treatise  on  the  law  of  vendor  and  pur- 
chaser, and  landlord  and  tenant,  the  whole  of  which  the 
Defendant  desired  to  have  compressed  into  one  printed 
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sheet     The  Plaintiff  on  the  other  hand,  thought  that  no        1853. 
information  of  value  on  the  legal  incidents  of  the  property 
treated  of  could  be  condensed  within  that  compass,  and  he 
extended  this  portion  of  the  work  to  three  sheets  and  a  half 
The  Defendant  then  said,  "  If  yon  will  reduce  this  matter 
to  one  half  of  its  present  magnitude,  I  am  willing  to  print 
it ;  if  not,  I  decline  to  print  it  at  alL''    This  was  an  abso- 
lute rejection  of  the  Plaintiff's  contribution,  except  upon 
the  terms  of  reducing  it  in  quantity  to  the  extent  which 
the  Defendant  required.    The  Plaintiff,  on  the  other  hand, 
was  resolved  that  the  whole  should  be  printed,  or  none. 
There  was  at  this  point  of  the  transaction  great  difficulty 
in  the  way  of  any  arrangement.     The  Defendant  said,  *  I 
will  have  only  one  sheet  and  three-quarters  of  legal  matter ;' 
the  Plaintiff  insisted  that  he  should  have  three  sheets  and 
a  half,  or  none.     Then  what  followed  ?    The  Plaintiff  looked 
over  the  manuscript  again,  but  did  not  reduce  it  to  the 
required  dimensions  ;  and  the  Defendant,  although  it  had 
not  been  so  reduced,  took  the  manuscript  in  the  state  in  which 
it  had  been  left  (which  he  could  only  have  been  entitled  to 
do  under  the  contract),  and  he  began  to  print  the  work. 
The  Plaintiff  proceeded  to  correct  the  proof  sheets  ;  but  (as 
he  states),  when  he  began  to  find  that  the  legal  portion  of 
the  work  was  introduced  in  a  mutilated  form,  he  intimated 
his  refusal  to  consent  to  any  alteration ;  and  in  this  state  of 
things  the  application  is  made  for  the  injunction. 

I  have  stated  what  appears  to  me  to  be  the  substance  of 
the  contract  between  the  parties,  up  to  the  time  of  the  dis- 
cussion as  to  the  space  which  the  legal  matter  should 
occupy ;  and  that  contract  the  Plaintiff  has,  by  the  four- 
teenth paragraph  of  the  bill,  treated  as  subsisting,  for  he 
thereby  claims  601.,  as  the  unpaid  part  of  the  remuneration 
on  the  whole  contract ;  on  the  other  hand,  the  Defendant, 
having  taken  the  manuscript  and  used  it,  cannot,  I  think, 
dispute  his  liability  to  pay  for  it,  according  to  the  terms  of 
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1853.  the  oontiuct ;  but  that  would  be  a  question  for  a  Court  of 
law.  Something  was  said  with  regard  to  the  possible  effect 
of  the  alteration  of  the  Plaintiff's  portion  of  the  work,  as 
affecting  his  reputation ;  but,  as  it  was  held  in  Sir  Ja/mea 
Clarke's  case  (a),  the  possible  effect  on  reputation,  unless 
connected  with  property,  is  not  a  ground  for  coming  to  this 
Court,  though  it  may  be  an  ingredient  for  the  Court  to 
consider  when  the  question  of  a  right  of  property  also 
arisea  It  was  also  suggested,  that  the  Defendant  was  not 
entitled  to  make  any  use  of  the  legal  matter  contributed 
by  the  Plaintiff,  inasmuch  as  he  had  not  paid  for  it ;  that  no 
property  in  that  portion  of  the  work  had  passed  to  the 
Defendant ;  and  that  the  Plaintiff  had  a  right  in  the  nature 
of  a  lien.  It  may  be  that  the  property  in  the  manuscript 
has  not  passed,  so  as  to  enable  the  Defendant  to  come  to 
this  Court  against  a  third  party ;  but  it  does  not  follow  that 
it  has  not  passed  so  as  to  prevent  this  Court  from  interfer- 
ing, by  way  of  injunction,  between  the  Plaintiff  and  the 
Defendant.  The  Plaintiff  has  a  clear  right  to  sue  for  his 
60{.,  or  whatever  the  balance  may  be ;  and  that  right 
will  remain,  whether  I  grant  the  injunction  or  not  The 
existence  of  that  claim  does  not  entitle  the  Plaintiff  to  the 
aid  of  this  Courts  for  the  Court  interferes  to  prevent  in- 
juries which  cannot  be  properly  compensated  by  damagea 

The  Plaintiff,  however,  claims  a  qualified  copyright  in 
the  legal  portion  of  the  manuscript,  imder  the  arrangement 
by  which  he  was  allowed  to  publish  it  in  a  separate  form, 
with  the  same  type ;  but  I  think  that  was  a  mere  volun- 
tary agreement,  entered  into  after  the  original  contract^  and 
forming  no  part  of  it. 

A  serious  question  was  then  adverted  to — ^but  it  is  one 
which  does  not  arise  in  this  case — how  far  a  party  who  had 

(a)  Clarke  v.  Freeman^  11  Bcav.  112. 
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purchased  a  manuscript  has  a  right  to  alter  it,  aad  produce 
it  in  a  mutilated  form? — ^how  far,  in  a  case  in  which  the 
property  has  completely  passed,  it  is  to  be  assimilated  to  a 
case  of  goods  sold  and  delivered,  and  thenceforward  in  the 
complete  dominion  of  the  purchaser?    A  qualified  contract       *^^^'*'**«<« 
may  be  made ;  an  essay  may  be  supplied  to  a  Magazine  or 
an  Encyclopaedia,  on  the  understanding  that  it  is  to  be  pub- 
lished entire ;  and  it  may  be  accepted  by  the  editor,  and 
paid  for  as  what  it  purports  to  be.     In  the  instance  of  an 
essay  which  has  been  accepted  in  that  shape,  the  question 
might  arise  whether  any  curtailment  could  be  allowed 
under  that  special  contract     But  here  there  is  no  such 
special  contract     The  contract  is,  that  the  Plaintiff  shall 
supply  the  Defendant  with  the  matter  which  is  required,  in 
such  a  form  as  to  enable  the  Defendant  to  publish  it  as  his 
own.    I  can  find  no  circumstances  firom  which  any  such  spe- 
cial contract  as  I  have  mentioned  can  be  inferred.    The  Plain- 
tiff has  indeed  sought  to  make  it  a  stipulation  that  his  con- 
tribution  of  the  l^al  materials  shall  not  be  published 
othervrise  than  entire ;  but  this  stipulation  has  no  founda- 
tion in  the  original  contract,  upon  which  his  case  rest&     It 
may  well  be,  that  this  part  of  the  work  may  suffer  in  value 
£rom  the  alterations  made  by  the  Defendant;  but  no  one 
will  probably  expect  to  find  the  law  set  forth  with  any  great 
amoimt  of  precision  in  a  work  issued  by  a  house  agent  for 
the  guidance  of  his  customers  in  dealings  of  a  simple  char- 
acter.    If  any  such  mistakes  should  occur  in  the  legal  por- 
tion of  the  work  as  the  Plaintiff  apprehends,  he  will  have 
the  remedy  in  his  own  hands,  by  correcting  the  errors  in  a 
subsequent  work,  in  which  he  may  publish  his  treatise  in  a 
distinct  form. 


Motion  refused.    The  costs  of  the  motion  to  be  costs  in 
the  causa 
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May  4th,  BARTON  u  VANHEYTHUTSEN. 

'Sy&f  STONE  V.  VANHEYTHXJYSEN. 

A  debtor,  ±  HE  first  of  the  above  suits  was  filed  by  a  creditor  of 

traculd  to'pur-  Richard  Edward  Vanheythuysen,  deceased,  for  the  ad- 

Mi^*^tised  niinistration  of  his  estate,  and  seeking  to  set  aside,  in  fevour 

the  convey-  of  his  several  creditors,  certain  deeds  of  conveyance,  assign- 

ance  to  be 

made  to  trus-  ment,  and  declaration  of  trust,  dated  the  25th  of  March, 
tobe*decliured  1^50,  and  to  render  inoperative,  as  to  certain  property,  a 
bydeed^dated  mortgage  deed  of  the  29th   of  November,   1851.      The 

in  March,  ^^    ,  ... 

1850,  which  second  suit  was  filed  by  parties  claiming  to  be  mortgagees 
agreement  of     of  all  the  real  and  personal  estate  of  the  deceased,  under 

the  ^^^I^^,*"  *^®  ^^^  ^^^^  *^^  ^^^^  ^^  November,  1851,  in  priority  to 
and  that  the     any  claim  which  might  be  made  under  the  deeds  of  the 

conveyance  to 

the  trustees  25th  of  March,  1 850  ;  the  second  suit  was,  by  amendment^ 
region  imd  ^^^  converted  into  a  suit  on  behalf  of  the  Plaintiffs  and  all 
declared  the      other  the  Creditors  of  the  deceased. 

trusts  to  be 
for  the  sale  of 

the  property,  and  retaining  the  proceeds  for  the  benefit  of  the  wife  and  children  of  the  debtor. 
B^  one  of  the  deeds  of  March,  1850,  the  debtor  also  assigned  to  the  same  trustees  all  the  fur- 
mture  in  certain  houses  (one  of  which  was  on  the  purchased  estate),  upon  the  same  trusts^ 
for  his  wife  and  children.  The  debtor  was,  at  the  date  of  these  deeds,  indebted  to  an  ex- 
tent which  would  render  a  voluntaxy  disposition  of  his  estate  fraudulent  under  the  stat.  18 
Eliz.  c.  5,  as  against  creditors.  The  trustees  were  not  informed  of  the  assignment  of  the 
furniture  to  them,  and  it  continued  in  the  possession  of  the  debtor,  until  the  subsequent 
assignment  next  mentioned.  By  a  mortgage  deed,  dated  in  November,  1851,  the  debtor 
conveyed  and  assigned  all  his  rcAl  and  personal  estate  to  a  creditor,  to  whom  he  bad,  after 
the  date  of  the  voluntary  deeds  of  March,  1850,  become  largelv  indebted,  to  secure,  so  hr 
as  it  would  go,  the  debt  owing  to  such  creditor;  and  the  creditor  thereupon  took  posaei- 
sion  of  the  furniture : — ffeld^  that,  although  the  purchased  estate  was  never  vested  at  law 
in  the  debtor,  yet,  as  he  had  by  the  contract  acquired  an  equitable  interest  in  it^  which  in- 
terest was  conveyed  to  the  trustees  under  the  voluntazy  deeds  of  March,  1850,  such  convey- 
ance was  firaudulent  as  against  creditors  under  the  stat  18  Elis.  c.  5. 

That  the  assignment  of  the  furniture  by  the  voluntary  deed  of  March,  1850,  was  also 
fraudulent  as  against  creditors. 

That,  as  against  the  creditor  entitled  under  the  mortgage  by  the  debtor  of  aR  his  real  and 
personal  estate  by  the  deed  of  November,  1851,  although  it  did  not  specify  in  particular 
the  purchased  estate  comprised  in  the  voluntaxy  deeds  of  March,  1850,  those  deeds  were,  as 
to  such  purchased  estate,  fraudulent  and  void,  under  the  stat.  27  Eliz.  c.  4 ;  and,  that  thafe 
estate  passed  to  such  creditor  by  the  mortgage  deed  of  November,  1851. 

That  the  furniture  assigned  to  trustees  by  the  voluntary  deed  of  March,  1850,  did  no^ 
pass  by  the  assignment  of  all  the  personal  estate  of  the  debtor  by  the  mortgage  deed  of  No- 
vember, 1851 ;  and  that  the  creditor  claiming  under  that  deed  did  not  acquire  any  specific 
lien  or  title  to  such  furniture,  either  by  the  said  deed  or  by  the  act  of  taking  possessioo 
thereof. 
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Richard  Ed/uoa/rd  Vcmheythuyaen,  in  the  year  preceding 
that  of  his  death,  bought  a  freehold  estate  at  ChiseUiurat, 
called  Holbrookrlodge ;  and  by  a  deed,  dated  the  25th  of 
March,  1850,  reciting  that  he  had  contracted  to  purchase 
such  estate,  the  premises  were  "  by  the  direction  of  the 
said  R,  E.  Vanheythuysen"  conveyed,  by  the  vendor,  unto  Vahhitthut- 

8BV. 

and  to  the  use  of  the  Defendants,  Pateraon  and  Ja/ndeaon,         

upon  trust  to  sell  the  premises,  and  stand  possessed  of  the 
proceeds,  upon  the  trusts  of  an  indenture  of  even  date. 
By  the  indenture  of  even  date,  which  was  a  deed  of  assign- 
ment and  declaration  of  trusty  the  jewels,  plate,  furniture, 
and  other  household  effects  and  wines,  which  were  then  in, 
upon,  or  belonging  to  the  premises  called  Holhrook-lodge, 
and  the  premises  81,  John-atreet,  Bedfordr^ow,  were  as- 
signed to  the  same  trustees ;  and  the  trusts  thereof,  and  of 
the  monies  to  arise  from  the  sale  of  the  freehold  and  lease- 
hold lands  and  premises  therein  mentioned,  were  declared 
to  be  for  the  benefit  of  the  wife  and  children  of  the  said  R. 
E.  Vcmheythuyaen,  These  deeds  of  conveyance,  assign- 
ment, and  trust,  were  not  executed  by  the  trustees  thereby 
named ;  nor  did  it  appear  that  the  trustees  were  informed 
of  the  intention  to  assign  the  furniture  and  effects  on  the 
premises ;  and  except  that  the  same  were  removed  by  R, 
£  Vcmheythuyaen  from  one  of  the  houses  to  the  other,  the 
furniture  and  effects  after  the  assignment  remained,  as  be- 
fore, in  his  possession  and  control 

12.  E.  Vcmheythuyaen,  at  the  time  of  his  execution  of 
the  above-mentioned  deeds,  was  indebted  to  an  amount 
which,  without  the  monies  invested  in  the  purchase  of  the 
Holbrook-lodge  estate,  he  would  not  have  been  able  to 
satisfy. 

In  August,  1851,  R,  E.  Vanheythuyaen,  by  means  of  a 
power  of  attorney,  which  he  had  obtained  from  E,  0,  StOTie 
and  E,  H.  M.  Stone,  Plamtifib  in  the  second  and  Defend- 
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ants  in  the  first  suit,  fraudulently  sold  a  large  sum  of  stock 
belonging  to  them,  and  appropriated  the  monies  produced 
by  the  sala  Immediately  upon  the  discovery  of  the  fruud, 
Messrs.  Stone  took  steps  to  recover  from  R.  E.  Va/nhei/thuy- 
sen  the  monies  so  misapplied.  They  procured  a  re~transfer 
of  some  portion  of  the  stock  which  had  not  been  con- 
verted into  money;  but  there  still  remained  a  sum  of 
about  10,000i.,  which  R,  E.  Vanheythuysen  was  liable  to 
restora  The  latter,  at  the  instance  of  Messrs.  Stone  and 
their  solicitors,  executed  the  mortgage  deed  of  the  29th  of 
November,  1851,  whereby  he  was  expressed  to  grant,  con- 
vey, and  assign  to  0.  Shepherd  (a  Defendant  in  the  first 
and  Plaintiff  in  the  second  suit),  his  heirs,  executors,  ad- 
ministrators, and  assigns,  all  and  singular  the  real  and  per- 
sonal estate,  rights,  and  credits,  whatsoever  and  whereso- 
ever, of  him  the  said  R.  E,  Vanheythuysen,  in  trust  to  sell 
the  same,  and  out  of  the  proceeds  of  such  sales  to  satisfy 
the  debt  owing  to  the  Messrs.  SUmes.  Upon  the  execution 
of  this  deed,  0,  Shepherd  and  the  Messrs.  Stones  took  pos- 
session of  and  sold  the  furniture  and  effects  at  Hofbrooh 


R.  E,  Vanheythuysen  died  in  December,  1851. 

It  appeared  from  the  evidence  that  the  title-deeds  of 
Holhroohlodge  were  taken  by  Vanheythuysen,  and  by  his 
direction  placed  in  a  box,  marked  "  Paterson  and  Jamieson, 
trustees  for  Mrs.  Vanheythuysen,  of  HoUrrook;"  and  that, 
two  or  three  months  after  the  purchase,  the  box  and  deeds 
were  carried  to  Holbrook-lodge,  where  they  were  foimd 
and  taken  possession  of  by  the  Messrs.  Stones  and  0,  Shep- 
herd, their  trustee. 


Argument,         Mr.  W,  M,  Jomes  and  Mr.  Beales  for  the  Plaintiflb  in 
the  first  suit 


Mr.  Bacon  and  Mr.  A,  I.  Lewis  for  Messra  Stone  and 
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Cr.  Sheptierd,  their  trustee,  Defendants  in  the  first  and         1863. 
Plaintiffs  in  the  second  suit 

Mr.  Prior  for  the  widow  and  children  of  VanheythuyaeUy 
Defendants  in  both  suits. 


Yice-Chancellob  (after  stating  the  facts) : — 

I  entertain  no  doubt  that  the  conveyance  of  the  25th  of 
March,  1850,  was,  under  the  statute  of  the  13  Eliz.  c.  5, 
void  as  against  creditors ;  and  the  chief  question  is,  what 
was  the  effect  of  the  deeds  of  that  date,  with  reference  to 
the  subsequent  deed  of  the  29th  of  November,  1851,  which 
purports  to  convey  and  assign  the  real  and  personal  estate 
of  Vanheythuyaen  to  Shepherdy  as  a  trustee  for  Messra 
Stone  t 

I  will  first  consider  the  position  of  Messra  Stone,  under 
the  deed  of  the  29th  of  November,  1851,  with  reference  to 
the  statute  27  Elia,  a  4,  by  which  all  voluntary  conveyances 
are  made  invalid  as  against  purchasers  for  valua  I  do  not 
find  that  any  question  on  the  effect  of  this  statute,  under 
circumstances  Uke  the  present,  has  arisen  in  recent  times; 
Imt  the  principles  which  should  govern  such  a  case  are,  I 
conceive,  plainly  indicated  by  the  authorities  to  which  I 
<am  about  to  refer. 

Two  objections  have  been  raised  to  the  claim  of  Messrs. 
Stone  under  the  deed  of  the  29th  of  November,  1851,  and 
by  force  of  the  statute  27  EUz,  c.  4.  It  was  first  said,  that 
the  conveyance  of  the  25th  of  March,  1850,  did  not  vest 
any  property  in  Vanheythuyaen,  and  that  it  was  not  a 
grant  or  settlement  of  real  estate  by  him,  so  as  to  bring 
the  case  vdthin  the  provisions  of  the  stat  27  EUzaheth,  by 
which  such  a  conveyance  would  be  subsequently  avoided. 
It  was  argued,  that  the  purchase  of  an  estate  by  a  payment 
in  the  name  of  a  child  was  not  within  the  statute,  and  that 

VOL.  XL  K  H.  W. 
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Vcmheytkv/ysen  did  not,  in  this  case,  actually  acquire  the 
estate,  but  that  it  was,  in  eflFect,  nothing  more  than  giving 
the  money  to  the  wife  and  children,  who  by  that  means 
bought  the  estate ;  and  text  writers  have  questioned  whether 
such  a  purchase  would  be  within  the  statute  (a).  But,  in 
the  present  case,  the  conveyance  recites  that  Vcmheythuy- 
sen  had  agreed  to  purchase  the  estate  from  the  vendor,  and 
thereby  acquired  the  equitable  interest  in  the  estate ;  and 
the  conveyance  is,  therefore,  clearly  a  conveyance  of  his 
equitable  interest  in  this  estate  to  volunteers  (b). 


The  second  objection  is  more  plausible.     It  is  argued, 
that,  inasmuch  as  the  conveyance  to  the  trustee  for  Messrs. 
Stone  is  expressed  in  general  words,  and  purports  to  be  a 
conveyance  of  all  the  real  and  personal  estate   of  Va/nr 
heythuysen,  without  particularising  the  Holbrook  estate, 
which  was  the  subject  of  the  voluntary  conveyance,  such 
estate,  havings  been  vested  in  others,  was  not  intended  to 
and  did  not  pass ;  and  that  the  2nd  section  of  the  stat 
27  JEUz,  c.  4,  restricts  the  operation  of  the  statute  to  cases 
in  which  the  purchaser,  for  valuable  consideration,  takes 
''  the  same  lands,  tenements,  or  hereditaments  f   and  it 
was  contended,  that  persons  taking  imder  a  conveyance  by 
such  general  words  as  Messrs.  Stone  in  this  cajse,  could  not  « 
be  said  to  be  purchasers  of  the   "  same "  estate,  which,  ^ 
under  the  circumstances  and  in  the  absence  of  any  precises 
expression  to  that  effect,  it  was  not  reasonaUe  to  supposes 
was  intended  by  the  grantor  to  be  comprised.  The  fallacy  ii 
this  argument  consists  in  assuming  that  the  first  objectioi 
has  been  sustained,  and  in  regarding  the  Holbrook  estate  a 
not  in  truth  the  property  of  VanJieythuyaen,  which,  as 
twe^i  himself  and  a  subsequent  purchaser,  I  have  hdd  it 
have  been.   I  am  of  opinion  that  Vomheythuysen  had  dearl 


(a)  See  Robertson's  "  Fraud.  Conveyances,"  Vol  8,  pp.  465  et  s«9. 
(b)  See  Bythewood's  Prec.  by  Jarman,  p.  154,  n. 


CASES  IN  CHANCERY.  181 

power  to  pass  the  estate  to  a  purchaaer.    This  Court  would        185^- 

not  have  interfered  to  restrain  him  from  doing  so,  but 

would,  on  the  contrary,  have  assisted  a  purchaaer  for  value  y^^j 

in  procuring  a  conveyance.     It  cannot  be  disputed,  that  in 

taking  the  mortgage  of  November,  1851,  the  Messrs.  Stone 

had  a  perfect  intention  to  acquire  all  that  Vanheythuyaen  ^^^^J^^**"^' 

could  give ;  and  taking  the  estate  to  be  his,  as  between  him         

and  the  purchaser  the  words  of  description,  "  all  my  estate," 
would  be  sufficient  to  embrace  it  That  the  statute  has 
been  expoimded  £eivoiurably,  and  not  narrowly,  is,  I  think, 
dear  upon  the  authorities.  Hie  case  of  OirUng  v. 
L<ywther{a)  is  an  authority  that  subsequent  judgment 
creditors  are  entitled  to  set  aside  a  voluntary  settiement  by 
the  debtor.  In  that  case,  the  judgment  creditor  could  not 
be  said  more  truly  than  in  the  present  case  to  have  pur- 
chased the  same  settled  estate,  for  he  had  only  acquired  by 
his  judgment  a  general  lien.  The  same  argument  against 
the  judgment  creditor  might  have  been  used  there  as  was 
addressed  to  me  in  this  case — ^that  the  estate  was  no  longer 
the  estate  of  the  debtor,  because  he  had  made  it  the  subject 
of  the  voluntary  settlement  The  circumstances  of  that 
case  were  these :  Sir  Thomas  Leigh  having  made  a  volun- 
tary settlement  of  an  estate  called  the  Swan  iTin,  after- 
wards became  indebted,  and  gave  a  judgment  The  Swan 
Inn  was  subsequentiy  sold,  to  satisfy  a  prior  incimibrance 
upon  it ;  and  the  balance  of  the  purchase  money  being  in 
Court,  the  question  arose  who  was  entitied  to  it  ?  And  the 
Court  declared  that  the  voluntary  conveyance  ought  not  to 
stand  in  the  way  to  prevent  satisfaction  of  a  subsequent 
judgment  for  good  consideration,  but  that  the  children  had 
preference  over  the  other  creditors  not  on  judgment  It 
certainly  occurred  to  me,  on  first  reading  the  case,  that  it 
might  possibly  have  turned  on  the  stat  13  EUz,  c.  5.  There 
is  no  reference  in  the  report  to  either  statute ;  but  the  case 

(a)  2  Rep.  in  Chanc.  136. 
k2 
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1853.  is  always  referred  by  the  text  writers  to  the  statute  27  Miz, 
c.  4,  and  not  to  the  earlier  statute ;  and  the  volunteers 
were  preferred  to  the  creditors  who  had  no  judgment 
There  is  another  case  which  occurred  on  the  2nd  section 
of  the  statute,  in  which  its  operation  is  defined  in  some- 
Vahmtthut-   what  different  worda    It  is  the  case  of  Oarth  v.  Enjidd,  in 

8X2f. 

Serjt.  Bridgmcm*8  Reports  (a).     Sir  TJwmas  Enfidd  hav- 

***^"***^'  ing  made  a  voluntary  settlement  of  real  estate  to  the  use 
of  himself  for  life,  with  remainder  to  his  son  in  tail,  be- 
came bound  in  a  recognisance;  and  the  question  was, 
whether  parties  entitled  under  the  recognisance  could  set 
aside  the  voluntary  settlement ;  and  it  was  held  that  the 
lands  were  extendible  in  the  hands  of  the  son.  It  was  said, 
"  This  statute  doth  not  only  aid  purchasers  of  the  lands, 
but  those  who  for  a  valuable  consideration  have  any  charge 
out  of  the  land  or  upon  the  land.^'  It  appears  to  me, 
therefore,  both  upon  principle  and  authority,  that  the 
parties  claiming  under  the  mortgage  deed  of  November, 
1851,  are  entitled  to  the  real  estate  comprised  in  the 
voluntary  settlement  of  March,  1850,  as  against  the 
parties  claiming  under  that  conveyance. 

The  next  question  is  with  regard  to  the  personal  chattels, 
to  which  the  statute  of  the  27  EUz,  c.  4,  does  not  apply. 
These  chattels  passed  to  the  trustees  of  the  deed  of  March, 
1850,  imder  the  assignment  of  that  date,  and  would  not, 
therefore,  be  affected  by  the  deed  of  November,  1851.  I 
am  much  inclined  to  think  that  the  assignment  of  March, 
1850,  was,  independent  of  the  statute,  a  covinous  assign- 
ment at  common  law.  The  state  of  indebtedness  of  the 
maker  of  the  deed  at  that  time,  the  absence  of  any  com- 
munication to  the  trustees  with  respect  to  the  assignment 
of  these  chattels,  and  the  fact  that  the  assignor  did  not 
part  with  the  possession,  are  material  in  this  view ;  but 
still  the  Messrs.  Stone  cannot  avail  themselves  of  the  objec- 

(a)  P.  22. 
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tions  to  the  first  assignment  on  the  ground  of  covin,  to         1853. 
acquire  an  interest  in  the  chattels  by  virtue  of  their  subse- 
quent mortgage  deed     In  Repton  v.  Basset  (a),  mentioned 
in  Turgon's  case  (6),  it  was  agreed,  "  that,  by  the  common 
law,  an  estate  made  by  fraud  should  be  avoided  only  by 
him  who  had  a  former  right,  title,  interest^  debt,  or  demand,  Vanhktthtjt- 
as  a  sale  in  open  market  by  covin  shall  not  bar  a  right 
which  is  more  antient ;  nor  a  covinous  gift  shall  not  defeat 
execution  in  respect  of  a  former  debt ;  but  he  who  hath 
right,  title,  interest,  debt,  or  demand,  more  puisne,  shall  not 
avoid  a  gift  or  estate  precedent  by  fraud  by  the  common 
law.'^     It  is,  I  think  clear,  that  although  this  conveyance 
was  fraudulent,  yet  it  had  the  eflFect  of  passing  the  pro- 
perty.   When  a  voluntary  settlement  is  once  avoided,  under 
the  statute  13  Eliz.  a  5,  all  the  subsequent  creditors  are  let 
in,  together  with  those  creditors  against  whom  the  settle- 
ment is  fraudulent  within  the  statute.     But  to  what  are 
such  subsequent  creditors  let  in  ?    Not  to  an  estate  in  the 
chattels,  but  a  right  as  against  thenL     The  previous  as^ 
signment,  therefore,  is  necessarily  good  against  such  subse- 
quent creditor  claiming  merely  in  that  character.     He  can 
only  enforce  such  claim  under  the  stat  13  Eliz.  c.  5,  as  a 
person  delayed  by  the  voluntary  gift,  within  the  meaning 
of  that  statute.     This  may  be  considered  as  somewhat  hard 
upon  the  Messrs.  Sto7ie,ioT,  if  they  had  recovered  a  judg- 
ment against  Va/nJteytkuysen,  they  might  have  obtained 
possession  of  the  goods ;  but  they  claim  under  the  assigu- 
ment  only,  and  by  the  assignment  they  oould  not  acquire 
any  right  in  these  chattels. 

It  was  then  contended  that  a  right  to  the  chattels  was 
acquired  by  Messrs.  StoTie,  by  the  act  of  possession  being 
taken  of  them,  on  their  behalf,  immediately  after  the 
assignment  of  November,   1851 ;    but   I    am    clearly  of 

(a)  3  Rep.  83  a,  b.  (b)  Id.  80  a. 
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opinion  that  Messrs.  Stone  could  not»  by  taking  possession 
of  the  chattels  in  pursuance  of  their  mortgage  deed,  acquire 
any  right  to  them  as  against  the  prior  assignment  The 
case  is  not  like  that  of  a  party  seeking  to  take  possession 
under  a  judgment^  who  finds  that  his  right  is  impeded  by 
a  prior  judgment  creditor.  The  claim  of  the  Messrs.  Stone 
is  of  a  totally  different  character ;  it  is  founded  only  upon 
the  assignment,  which  gives  him  no  specific  right  to  the 
chattels  which  had  passed  by  the  prior  deed.  It  is  only  as 
general  creditors  <^  Vanheythuyeen  that  they  have  any 
right  as  against  such  chattels. 


Decree. 


This  Court  doth  dedare,  that  the  deed  of  oonveyance  of  the  26th 
day  of  March,  1850  (so  fajt  as  the  same  relates  to  the  equitable  fee 
simple  and  other  estate  and  interest  of  Richard  Edward  Vanheythuy- 
jen,  deceased,  in  the  freehold,  copyhold,  and  leasehold  lands  and 
premises  therein  comprised),  and  the  deed  of  assignment  and  declar- 
ation of  trust  of  the  25th  day  of  March,  1850  (so  far  as  relates  to 
the  monies  to  arise  from  the  sale  of  the  said  freehold,  copyhold,  aad 
leasehold  lands  and  premises),  are  void  as  against  Oeorge  Shepherd^ 
Edward  Gresley  Stone,  and  Edward  Henry  Montague  Stone,  in  the 
second  mentioned  clause,  claiming  under  the  deed  or  mortgage  se- 
curity of  the  29th  day  of  November,  1851,  in  &c.  And  this  Court 
doth  declare  that  the  PlaintifEs  in  the  said  second  aboye*men1ioned 
cause  have,  as  mortgagees  as  last  aforesaid,  a  good  and  valid  charge 
on  the  freehold,  copyhold,  and  leasehold  lands  and  premises  com- 
prised in  the  said  oonveyance  of  the  25th  day  of  March,  1850,  in  all 
other  the  real,  and  (save  and  except  the  jewek,  plate,  fbji^ture,  and 
other  household  effects,  and  wine,  next  hereinafter  mentioned^)  on 
all  the  personal  estate  and  effects,  rights  and  credits,  of  or  to  which 
the  said  Richard  Edward  VamMythuyeen,  deceased,  was  seised,  pos- 
sessed, or  entitled,  at  the  date  of  the  said  deed  or  mortgage  Becnnty 
of  the  29th  of  November,  1851.  And  that  the  same  real  and  per- 
sonal estate  and  effects,  rights  and  credits,  passed  by  the  said  last- 
menticmed  deed  to,  and  are  vested  in,  the  said  George  Shepherd,  as 
trustee  upon  the  trusts  thereof!  And  this  Court  doth  dedare,  that 
the  said  deed  of  assignment  and  declaration  of  trust  of  the  25tli  day 
of  March,  1850  (so  far  as  relates  to  the  jewels^  plate,  furniture  and 
other  household  effects,  and  wines,  of  which  the  said  Richard  Edward 
Vanheythuysen,  deceased,  was  possessed  at  the  date  of  such  last- 
mentioned  deed,  and  which  were  then  in,  or  upon,  pr  belonging  to 
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Babton 

V, 


the  preunaeB  otJled  Holbrook-lodgey  axid  the  premises  No.  31, /o^n-  1853. 
iireety  Bedfard-roWf  and  the  monies  to  arise  from  the  sale  of  the 
same)  was  and  is  void  as  against  the  PlaintifEs  in  both  the  above- 
mentioned  causes,  and  all  other  the  creditors  of  the  said  Richard  Vai^hetthut- 
Edward  Vanhe^tkuyten,  deceased.    And  it  is  ordered  that  the  fol-  ben. 
lowing  accounts  and  inquiry  be  taken  and  made,  that  is  to  say : —             Stone 

Vm 

Vanhbtthuy- 

1.  An  account  of  what  is  due  to  the  several  Plainti£&  in  the  ^^^^ 

above-mentioned  causes,  and  all  other  the  creditors  of  the  said  

Richard  Edward  Vanheyihuysen,  Dtcrte, 

2.  An  account  of  his  funeral  expenses. 

3.  An  account  of  his  personal  estate  come  to  the  hands  of  the 
Defendant  Carcli'M  Vanheythuyien,  his  executrix,  or  to  the  hands 
of  any  other  person  or  persons  by  her  order,  or  for  her  use,  distin- 
guishing such  parts  of  such  personal  estate  as  he  was  possessed  of 
or  entitled  to  at  the  date  of  the  said  deed  of  the  29th  day  of  No- 
vember, 1861,  and  which  passed  thereby,  from  the  other  parts  of 
such  personal  estate. 

4  An  inquiry  what  parts,  if  any,  of  the  personal  estate  of  the 
said  testator  are  outstanding  or  undisposed  of,  and  in  such  inquiry 
the  personal  estate  so  outstanding  is  to  be  distinguished  in  manner 
aforesaid.  And  in  case  it  shall  appear  that  the  personal  estate  of 
the  said  testator  is  insufficient  for  the  payment  of  his  debts  and 
foneral  expenses,  then  it  is  ordered  that  the  following  inquiries  be 
made:— 

6.  An  inquiry  what  real  estates  the  said  testator  died  seised  of 
or  was  entitled  to,  at  the  time  of  his  death,  not  comprised  in  the 
deed  of  the  26th  day  of  March,  1860. 

6.  An  inquiry  what  incumbrances,  if  any,  there  were  affecting  the 
same  eaftates  oUier  than  the  charge  hereby  declared  ;  and  if  it  shall 
appear  that  there  were  other  incumbrances,  then  it  is  ordered  that 
their  priorities  be  ascertained,  and  an  account  taken  of  what  is  due 
thereon  respectively.  And  in  taking  the  said  accounts  hereby  di- 
rected, all  just  allowances  are  to  be  made  to  the  parties.  And  this 
Court  doth  declare  that  the  real  estate  is  liable  to  make  good  the 
defidency  of  the  personal  estate  to  pay  the  debts  and  funeral  ex- 
penses. [Direction  for  bringing  into  Court  the  purchase-money 
of  Holbrook4odgef  which  had  been  sold  under  a  prior  order ;  for  tax- 
ing the  ooata  of  the  trustees  of  the  deed  of  1660,  of  an  action  at  law ; 
and  for  tha  payment  of  such  costs  by  Messrs.  Stogie;  and  for  reserving 
further  consideration.] 
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May  6th,  1th,  MILLICAN  u  VANDERPLANK. 

db^th,         T) 
Theruleunder  -DY  an  Order  of  the  Court,  dated  the  23rd  of  January, 

which  the         1852,  made  at  the  hearinor  of  the  cause,  it  was  among  other 

Court  penmta  '  °  . 

a  stranger  to     things  ordered  that  the  estate  called  "  WhiUoriAodge  and 

iritfirvene  lor 

the  purpose  of  land  adjoining,  containing  225  acres  or  thereabouts,  with 
dmeson a  sale  ^^^  water  com-mill,  and  public-house,  standing  thereon  in 
by  auction  be-    WhiUoUy  in  the  countv  of  Nortlva/mpton,  should  be  sold 

fore  the  Mas- 
ter, has  no  ap-  with  the  approbation  of  the  Master,"  and  that  the  purchase 

plication  toa  •        vuv  •j'a/^-j. 

sale  before        momes  should  be  paid  into  Court 

him  by  pri- 
vate contract. 

When  the  The  Master,  by  his  separate  report,  dated  the  19th  <rf 
the  presence     April,   1853,  found,  that  the  said  estate  was  of  freehold 

approv^Tofa  ^^^"^®>  ^^^  ^^^^  ^Y  ^  memorandum  in  writing  dated  the 
sale  by  private  2nd  of  February,  1853,  intituled  in  this  cause  and  then 

contract, 

whether  under  remaining  in  his  office,  and  marked  with  the  letter  A,, 
erf^!  or  under  (^^0^9^  Samuel  Je^xkinsou,  of  WeedoUy  Esquire,  acknow- 
the  4th  Ge-      ledffcd  that  he  had  purchased  the  estate  described  in  the 

neral  Order  of  °^  ^  ^ 

the  16th  of  particulars  therein  referred  to  for  the  sum  of  15,000i.,  and 

stranger  can  that  he  thereby  bound  himself,  his  heirs,  executors,  &a,  to 

M^enTthe'  P^^  ^^®  ^^  purchase  money  or  sum  of  15,000i.,  and  to 

confirmation  complete  the  purchase  in  all  respects  according  to  the  con- 

of  the  report;  f  r  x-  o 

nor  will  the  ditions  therein  referred  to.  And  the  Master  found  that  by 
turi)ed  by^the  ^^^  ^^  ^^  ^^  conditions  it  was  stipulated  that  the  pur- 
Court  on  the     chaser  (amone  other  things)  should,  on  the  25th  of  March 

mere  ground  ^  °  . 

that  a  larger     then  next,  pay  the  said  15,000i.,  and  also  as  part  of  the 

price  has  been 
ofifered  subse- 
quently and  before  such  confirmation,  unless  there  be  some  error  or  miscarriage  in  the 
proceedings,  or  the  contract  price  be  grossly  inadequate. 

When  there  are  grounds  upon  which  the  Court  would  refuse  to  confirm  a  sale  by  pri- 
vate contract  approved  by  the  Master,  the  fsjat  that  the  purchaser  has,  after  the  approval 
of  his  contract,  and  before  the  confirmation  of  the  report,  entered  upon  the  property,  and 
expended  money  thereon,  or  incurred  liabilities  with  respect  to  it,  will  not  afford  any 
reason  for  supporting  the  sale ;  for  such  acts,  before  the  confirmation  of  the  report,  are 
done  at  the  purchaser's  own  risk,  or  in  his  own  wrong ;  but  where  all  the  parties  in* 
terested  in  the  estate  have  approved  of  or  acquiesced  in  the  contract,  and  concurred  in 
and  encouraged  such  acts  of  the  purchaser,  they  may  then  constitute  reasons  for  not  dis- 
turbing the  sale. 
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purchase  money  the  amount  of  certain  valuations  amoimting 
to  the  further  sum  of  1251  17«.  9d  And  the  said  Master 
found  by  an  affidavit  of  T,  D,  F.  Tatham  (a  land  sur- 
veyor), that  in  his  opinion  the  sum  of  15,000i.  was  the 
value  of  the  said  estate  with  the  timber  thereon.  And  that 
it  would  be  for  the  benefit  of  the  parties  interested  therein, 
that  the  said  estate  should  be  sold  for  the  said  sum  of 
15,0OOZ.  And  he  also  foimd  by  an  affidavit  of  the  De- 
fendant iJ.  M,  FreeTncm,  that  on  the  19th  of  October,  1848, 
(being  before  the  filing  of  the  claim  in  this  cause),  the  said 
estate  was  put  up  for  sale  by  public  auction,  and  that  the 
same  was  bought  in,  no  person  having  bid  a  reasonable 
sum  for  the  purchase  thereof ;  and  that  he  had  made  every 
exertion  since  the  said  estate  was  so  put  up  for  sale  to  find 
a  purchaser  for  the  same,  but  without  success :  that  he 
had  received  from  the  said  Oeorge  Samuel  Jenkiriaon  a 
letter  (set  out  in  the  said  affidavit)  containing  an  offer  of 
15,0002.  for  the  said  estate ;  and  that  in  his,  the  said  De- 
fendant's opinion,  the  said  offer  was  the  best  price  that 
could  be  obtained  for  the  said  estate  ;  and  that  it  would  be 
for  the  benefit  of  the  testator's  estate,  and  the  parties  bene- 
ficially interested  therein,  that  the  same  should  be  accepted. 
And  the  said  Defendant,  R,  M.  FreeTnan,  appeared  before 
the  said  Master  by  his  solicitor  and  also  attended  himself 
in  person,  and  both  by  himself  and  his  solicitor  admit- 
ted before  him  assets  of  Elizabeth  Langton  Bradsha/w, 
and  that  there  had  come  to  her  hands  in  her  lifetime  as 
residuary  legatee  of  the  testator,  Aholiab  Bradsha/Wy  per- 
sonal estate  of  the  said  testator  not  specifically  bequeathed, 
sufficient  with  the  proceeds  of  the  estate  directed  to  be  sold 
as  aforesaid,  if  the  same  sold  for  the  sum  of  15,000?.,  to  pay 
all  the  legacies  bequeathed  by  the  said  testator,  Aholiah 
Bradshaw,  and  all  interest  thereon,  and  also  all  the  costs 
of  this  suit ;  and  it  was  also  stated  before  him  by  and  on 
behalf  of  the  said  Defendant,  12.  if.  Freeman,  that  any 
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oommunication  with  Mr.  Burton,  the  solicitor  of  Beriah 
Bcftfidd  thereinafter  named,  (and  who  it  was  mentioned 
before  him  had,  two  days  previously,  written  to  the 
Plaintiff's  solicitors  respecting  the  sale  of  the  said  estate,) 
would  lead  to  no  satisfactory  result,  and  that  any  delay  in 
accepting  the  offer  of  the  said  Mr.  Jenkimaon  might  lead  to 
his  retracting  it  And  upon  the  evidence  and  imder  the 
circumstances  aforesaid  the  said  Master  was  then  of  opinion 
that  it  would  be  for  the  benefit  of  the  parties  interested, 
that  the  said  estate  so  directed  to  be  sold  with  his  appro- 
bation as  aforesaid  should  be  sold  by  private  contract  to  the 
said  George  So/mud  J&nJdnaon  at  the  said  price  of  15,0002^ 
subject  to  the  conditions  thereinbefore  referred  to.  And 
on  the  28th  of  January,  1853,  the  Master  approved  of  his 
proposal  to  be  such  purchaser,  and  directed  a  report  to  be 
prepared  accordingly ;  but  since  such  approval,  namely,  on 
the  15th  of  April  instant,  a  proposal  on  behalf  of  Beriah 
Botfiddf  of  Norton  Hall,  in  the  coimty  of  Northa/m/pton, 
Esquire,  had  been  laid  before  him,  together  with  certain 
affidavits  therein  mentioned,  and  by  which  proposal  the  sum 
of  16,0002.  was  offered  for  the  said  estate  upon  the  terms  in 
the  said  proposal  mentioned,  and  which  was  then  remain- 
ing in  his  office  and  marked  with  the  letter  B. 


The  Plaintiffs,  by  their  petition,  prayed  that  the  Master's 
report  might  be  confirmed,  and  that  George  Samuel  Jen- 
ki/nson  might  be  approved  of  as  the  purchaser  of  the  estate, 
or  that  it  might  be  referred  back  to  the  Master  to  approve 
of  a  proper  contract  with  Beriah  Botfield  for  the  purchase 
of  the  estate  for  16,000{. ;  and  that  in  the  latter  case  proper 
directions  might  be  given  with  regard  to  the  costs  oi  George 
Sa/muel  Jenkmson  and  the  other  parties  in  respect  of  his 
said  proposed  purchase. 

The  circumstances  of  the  case  appearing  on  the  affidavit 
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to  which  the  Court  considered  it  material  to  advert,  other 
than  those  which  were  stated  in  the  Master's  report,  will 
Btifficiently  appear  in  the  judgment 


Mr.  BcMy  and  Mr.  Humphrey,  for  the  Plaintiffs. 
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Mr.  Faber  and  Mr.  Cole,  for  the  several  Defendants. 

Mr.  R6U,  and  Mr.  Schomberg,  for  B.  Botjield,  submitted, 

that  the  case  for  admitting  his  offer  of  an  increase  of  lOOOJ. 

on  the  purchase  money  was  much  stronger  where  the  sale 

was,  as  here,  by  private  contract,  than  the  case  of  opening 

biddings  where  the  sale  was  by  auction;  and  that,  in  this 

case  especially,  there  were  evident  circumstances  of  haste 

and  imprudence  in  entering  into  the  contract  with   Mr. 

Jenkinaon,  whilst  the  parties  conducting  the   sale  had 

notice  that  an  inquiry  had  been  made  by  Mr.  Botfiddy 

without  any  commimication  with  him. 


Hie  SoUdtor-Oenerdl,  and  Mr.  Oiffard,  for  0.  S,  Jevr- 
hmaon. — ^This  is  the  first  attempt  which  has  been  made  to 
apply  the  rules  of  the  Court  as  to  opening  biddings  in 
aales  by  auction,  to  sales  by  private  contract ;  whereas,  the 
course  of  proceeding  is  entirely  different,  and  the  practice 
in  the  former  case,  and  the  reasons  upon  which  it  is  foimded, 
havre  no  analogy  with  the  latter. 

The  cases  cited  in  the  argument  were,  Vernon  v.  TheU 
hisson  (a),  WhUe  v.  Wilson  (5),  Morice  v.  Biehop  of  Dur- 
ha/ni(c),  Dyke$  v.  Taylor  (d),  Veeey  v.  Elwood(e),  Exe- 
cutorg  of  Fergus  v.  Oore  (/),  and  Lvmdey  v.  Wagner  {g). 


(a)  10  Beav.  452. 
(5)  14  Ves.  151,  153. 
(c)  11  Ves.  57. 
\d)  16  Sim.  563. 


ifi)  3  Dr.  &  War.  74. 

(/)  1  Sch.  &  Le£  350. 

ig)  1  De  Gex,  M«N.  &  G.  604. 
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Vice-Chancellor  : — 

The  question  in  this  case  arises  upon  the  sale  of  an  estate 
under  a  decree  of  the  Court  There  is  some  novelty  in 
the  circumstancea  The  sale  lias  taken  place  under  the  4th 
General  Order  of  the  16th  of  July,  1851,  which  directs, 
"  That,  when  any  property  is  directed  to  be  sold  before  the 
Master^  the  Master  shall  be  at  liberty,  either  before  or  after 
such  property  shall  have  been  put  up  for  sale  by  public 
auction,  to  receive  proposals  for  the  sale  thereof,  or  of  any 
part  thereof,  by  private  contract;  and  he  shall  make  his 
report  thereof,  with  his  opinion  thereon,  to  the  Court;  which 
port  shall  be  submitted  to  the  Court  for  confirmation,  in 
the  same  manner  as  reports  made  upon  special  reference 
as  to  sales  by  private  contract"  (a). 


If  the  question  between  the  parties  turned  on  the  effect 
of  any  general  rule,  I  should  have  thought  it  of  such  con- 
siderable importance  in  point  of  practice,  that  I  should  not 
have  decided  it  without  conferring  with  the  other  Judges 
of  the  Court ;  but  I  do  not  think  that  the  present  case  in- 
volves the  consideration  of  any  general  rule  of  practice. 

There  are  material  distinctions  between  a  sale  by  private 
contract  and  a  sale  by  auction  before  the  Master,  in  the 
ordinary  way.  Sales  by  auction  before  the  Master  are  of  a 
peculiar  character.  The  person  who  is  the  highest  bidder 
knows  that  he  is  not  the  purchaser  until  the  confirmation 
of  the  report,  and  that,  imtil  such  confirmation,  any  stranger 
may  apply  to  the  Court  to  open  the  biddings ;  and  ihai, 
upon  such  an  application,  the  party  making  it  does  not  ne- 
cessarily become  himself  the  purchaser,  but  upon  his  mak- 
ing a  sufficient  advance  by  deposit  in  Court  the  sale  is  con— 
tinued.  and  the  property  is  again  put  up  to  auction.  All 
persons  bidding  at  sales  before  the  Master  are  aware  tha1> 

(a)  Beav.  Ord.  Can.  450. 
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they  are  of  this  peculiar  character.     I  cannot,  however,  con- 
cur in  the  argument  which  wan  addressed  to  me  in  this 
case,    that   a   distinction   between   sales  by   auction  and 
private  contract  was,  that  the  purchaser  was  not  bound  in 
the   former  case  until  the  confirmation  of  the  report — 
Iiord  8t  Lecyimrda  in  Vesey  v.  Elv)Ood  (a),  after  consider- 
ing the  cases  of  Ex  parte  Minor  (b),  and  Anson  v.  2W- 
good(c\  came  to  the  conclusion  that  the  purchaser  was 
1)0und  before  the  confirmation  of  the  contract  by  the  Court 
Se  held  this  in  the  strongest  case  which  can  be  supposed — 
in  which  a  life  dropped  in  the  meantime,  before  the  pur- 
x^haser  could,  according  to  the  practice  of  the  Court,  have 
<x)nfirmed  the  report     There  is  in  truth  no  hardship  in 
this  rule,  for  every  person  bidding  at  such  a  sale  knows 
that  his  bidding  amounts  to  a  contract  which  binds  him, 
alihoiigh  he  may  never  have  the  benefit  of  it.     But  there 
is  a  very  material  difference  as  to  the  position  of  a  party 
who  has  made  an  offer  by  bidding  at  the  auction,  and  one 
who  has  made  an  ofier  on  a  sale  by  private  contract     The 
purchaser  at  a  sale  by  auction  has  it  in  his  own  power  to 
come  to  the  Court  and  get  his  contract  confirmed,  and  he 
knows  that  within  a  given  time  his  purchase  must  be  dis- 
turbed or  established.     But  a  purchaser  by  private  contract 
has  no  such  power  to  make  himself  the  complete  owner  of 
the  estate.     The  parties  to  the  cause  who  are  the  parties 
iiiterested  in  the  estate,  in  such  a  case  appear  before  the 
Alaster,  and  the  question  whether  the  contract  be  or  be  not 
a  proper  contract  to  be  carried  into  effect  is  discussed  in 
their  presence.     Each  party  is  at  liberty  to  urge  any  ob- 
jection to  which  the  contract  may  appear  to  him  to  be 
Open;  and,  after  hearing  their  objections,  if  any,  the  Mas- 
ter makes  his  report,  which  report  is  to  be  confirmed,  not 
l>y  the  purchaser  but  by  the  parties  to  the  cause,  who  may 
Tenew  their  opposition  to  the  sale  in  the  form  of  excep- 
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tions  to  tbe  report  Now,  dearly,  that  is  not  »  state  of 
things  in  which  any  stranger  can  come  to  the  CSonrt  and 
say,  "  I  will  give  a  higher  price  ;  let  me  in  to  C(xnplete  the 
purchase,  instead  of  the  party  whose  oflfer  has  been  ap- 
proved." No  doubt,  it  is  right,  that  some  person  dionld 
have  the  power  of  bringing  forward  such  a  matter,  and  the 
Court  will  always  reserve  to  itself  the  power  of  accepting 
the  offisr  of  a  considerable  enhancement  of  the  price.  In  this 
case  it  was  arranged  by  all  the  parties  to  the  cause^  that 
the  person  who  had  offered  the  advanced  price  should  appear, 
to  suggest  such  reasons  as  he  could  why  the  advanced  price 
which  he  had  offered  should  be  received.  But,  clearly,  a 
rule  which  allows  strangers  to  intervene  where  the  sale  has 
been  made  by  auction,  cannot  be  taken  to  apjdy  to  a  case 
like  this — of  a  sale  by  private  contract,  in  which  the  parties 
have  an  opportunity  of  appearing  before  the  Master.  Upon 
reference  to  the  Master  to  see  if  a  particular  contract  be  a 
proper  one  to  be  accepted,  the  Master  can  only  consider 
that  question,  and  no  stranger  can  come  in  and  say,  ''Admit 
me  as  the  purchaser,  for  I  will  give  a  higher  prica''  Bot^ 
with  r^ard  to  the  parties  in  the  cause,  they  may  have  ob- 
jected to  or  resisted  the  adoption  of  the  contract;  and  it  is 
right  that  they  should  have  an  opportunity  of  excepting 
by  way  of  petition,  and  of  bringing  the  question  before  the 
Court  for  reconsideration,  when  the  Court  may  determine 
whether  the  Master  has  come  to  the  right  and  proper  con- 
clusion. A  power  of  this  .kind  the  Court  must  always  have^ 
if  informed  by  any  of  the  parties,  or  if,  fix)m  circumstancen 
come  to  the  knowledge  of  the  parties,  it  should  ajqpeai 
that  the  sale  is  so  improvident^  that  it  is  one  which  i 
improper  to  be  made  of  any  trust  property.  If,  for  ea 
ample,  the  case  could  be  put  as  high  as  MorUode 
BvUer  (a),  the  Court  would  refuse  to  part  with  an  estr 
under  circumstances  in  which  it  would  not  allow  any  trus 


(a)  10  Ves.  292. 
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to  dispoee  of  it  But^  short  of  that,  a  sale  by  private  con- 
tract cannot  be  assimilated  to  a  sale  by  auction ;  and 
the  mere  drcuxnstance,  that  a  high  price  has  been  offered, 
is  not  enough  to  induce  the  Court  to  open  the  proceedings 
which  have  been  taken  in  the  Master's  Office. 

In  the  present  case,  the  parties  who  conducted  tb&  sale 
under  the  order  of  the  Court  asked,  by  their  petition,  whe- 
ther, under  all  the  circumstances,  the  sale  should  be.  con- 
firmed.    They  say  that  they  in  no  way  objected  to  the 
sale  at  the  time  the  contract  was  approved  ;  but  they  think 
it  right  to  mention  to  the  Court  that  since  that  time  it  has 
appeared,  that,  in  lieu  of  1 5,0002.,  another  person  is  willing 
to  give  16,0001     No  doubt,  prima  fewie,  that  fact,  if  wholly 
unexplained,  would  appear  to  be  evidence  of  a  great  mis- 
carriage having  taken  place, — that  there  must  have  been 
at  least  some  want  of  precaution  on  the  part  of  the  parties 
conducting  the  sale;  and  as  there  were  other  circumstances 
which  tended  to  shew  some  degree  of  n^ligence  on  their 
part,  I  wished  to  hear  such  an  explanation  of  the  facts 
afi  counsel  would  suggest 
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It  appears  that  in  1848,  Mr.  Bv/rtoriy  as  solicitor  to  Mr. 
'£atfield,  offered  14,9002,  for  the  estate,  exclusive  of  the 
t;iinber ;  and  in  1852  the  same  gentleman  made  a  commu- 
nication to  the  solicitors  of  the  Plaintiff,  expressing  a  wish 
to  know  whether  the  estate  would  be  sold ;  and  he  was  then 
informed  that  the  suit  was  in  progress,  and  that  the  pro- 
bability was  that  the  estate  would  shortly  be  offered  for 
sale.     Mr.  Burton  says,  he  concluded  thereupon  that  the 
sale  would  be  by  auction  in  the  usual  way,  but,  as  a  soU- 
citor,  he  ought  to  have  known  that  the  Court  had  power 
to  sell  by  private  contract  as  well  as  by  auction.     Imme- 
diately afterwards  we  find  communications  opened  between 
Mr.  Freerma/n,  and  Captain  Jemkimaon.    Mr.  Freemom  re- 
presented several  persons :  he  was  the  personal  represen- 
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tative  of  Ahdiab  Bradshaw,  the  testator,  and  also  of  Mr& 
BradahaWf  and  he  was  also  residuary  legatee  under  the 
will  of  the  latter ;  and  in  these  capacities,  it  appeared  that 
if  the  estate  was  more  than  sufficient  to  answer  the  charges 
upon  it,  he  would  become  the  proprietor  of  the  estate  or  of 
the  surplua 


Aholiab  Bradahaw,  the  testator,  was  the  original  owner  of^ 
the  estate  in  question  :  he  had  entered  into  a  contract  for 
its  sale,  which  he  had  not  completed,  before  his  deatL 
The  purchaser  subsequently  entered  into  an  agreement 
with  Ml*.  Freeman,  by  which  Mr.  Freeman  agreed  to  take 
back  the  estate  in  satisfaction  of  a  debt  of  1 6,7002.,  being 
the  impaid  piurchase  money  and  a  large  arrear  of  interest 
The  result  was,  that  Mr.  Freeman  became  answerable  to 
the  testator's  estate  for  the  whole  amount  of  mortgage 
money  and  interest,  which  would  thus  considerably  exceed 
the  15,000Z.  Mr.  Freemxjun,  then,  occupying  this  position, 
and  being  resident  upon  the  property,  entered  into  commu- 
nication with  Captain  JeiiJcinson,  who  proposed  to  become 
a  purchaser  at  the  sum  of  1  BflOOL  Mr.  Freeman  commu- 
nicated his  proposal  to  the  Plaintiff  and  his  solicitor,  who 
seemed  perfectly  willing  to  adopt  the  proposed  contract  on 
behalf  of  the  legatees  ;  and  it  was  finally  arranged  that  it 
should  be  brought  before  the  Master  for  his  approbation, 
and  supported  by  the  evidence  of  surveyors  of  the  nature 
and  value  of  the  property.  This  was  the  state  of  things^ 
when,  on  the  26th  of  January,  1853,  Mr.  Burton,  the  soli- 
citor of  Mr.  Bot^ld,  wrote  both  to  Mr.  Freeman  and  the 
solicitors  of  the  Plaintiff,  saying  that  he  had  a  client 
who  should  have  some  notice  of  the  sale  before  it  was 
made,  as  he  was  anxious  to  purchase  the  estate,  and  will- 
ing to  take  it  at  more  than  the  market  price.  On  the  27th 
of  January  the  affidavit  of  the  surveyor  to  the  effect  that 
1 5,0002.  was  the  value  of  the  estate  was  prepared,  and  on 
the  28th  of  January,  this  evidence  and  the  communication 
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om  Mr.  Burton  were  brought  before  the  Master  ;  and  at 
le  same  time  it  was  intimated,  that  it  woidd  not  be  de- 
rable  to  enter  into  any  treaty  with  Mr.  Burton,  and  that 
ere  would  be  danger  in  delay,  as  Captain  Jenkinaon 
ight  change  his  mind,  and  withdraw  his  offer.  I  must 
jr,  that  I  entertain  considerable  doubt  whether  the  more 
dinary  and  wiser  course  of  proceeding  in  such  a  case 
>old  not  have  been  to  have  answered  the  letter  of  Mr. 
7tfidd*B  agent)  and  requested  him  to  make  a  definite  pro* 
eaL  It  must  be  recollected,  however,  that  the  fact  was 
irly  before  the  Master;  and  although  he  was  told  it  would 
t  useless  to  enter  into  communication  with  Mr.  Burton, 
e  Master  might  have  exercised  his  discretion  in  the  mat- 
r  by  saying,  "  It  may  be  so,  but  I  should  prefer  to  ask 
m  what  he  will  give^"  It  was  competent  to  the  Master 
»  do  this,  if  he  had  thought  that  it  was  the  discreet  course 
» take ;  but  that  was  not  his  opinion  at  the  time,  and  he 
id  not  give  that  direction :  and  I  think  that  this  is  one 
f  the  cases  in  which  it  would  not  be  right  for  me,  sitting 
lere^  to  interfere  with  the  discretion  of  the  Master,  in  the 
il)8ence  of  any  improper  motive  or  bias  on  the  part  of 
ikofle  who  were  conducting  the  sale.  The  course  ultimately 
adopted  was,  that  the  proposal  in  the  form  in  which  it  was 
Dude  by  Mr.  Burton  was  not  received  ;  and  the  more  the 
cbcomstances  are  examined,  the  more,  I  think,  it  appears 
iihat  the  manner  in  which  the  discretion  was  exercised  with 
i^^iard  to  the  final  sale  was  not  only  bon&  fide,  which  nobody 
br  a  moment  doubts,  but  also,  that  it  was  wise.  In  the  first 
plaoe^  Captain  Jenkmaon  was  dealing  with  Mr.  Freeman, 
^person  resident  on  the  estate,  and  who  therefore  had  the 
^  means  of  knowing  its  exact  value.  It  cannot  be  sug- 
^^ted  that  Mr.  Freeman  had  any  interest  in  disposing  of 
^^  estate  at  an  under-value.  All  his  interest  was  the 
^er  way.  In  approving  the  contract  with  Captain  Jeifi- 
^^son,  the  Master  took  the  precaution  of  saying,  "  You, 
^.  Freema/a,  think  that  the  indefinite  proposal  of  Mr. 
Voi*  XL  L  H.  w. 
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Bmwiam,  Afsmii  act  be  fanLer  vjutMuni :  aad  if  I  adopt 
Tonr  foopEsb^tt.  I  mnsi  ntr^zicr  ^^o«  «>  admit  mkIb  for  the 
pBTmoA  cf  afi  tkr  fegacaffff  in  cue  iki§ 
dMud  not  be  uiflnrattiL^  Xcdiiac  conU  be 
TTBcmg  OasL  Me.  ^nemaft  ccooUeicd  dot  be  obtained  the 
belt  jaot.  than  thai  he  made  hioaEif  penonaDtr  liaUe  to 
par  the  dffrifnnr,  A^ain,  dbere  b  no  iiaiBiii  wbj  M 
WQdt,  the  aoGatois  inr  the  HainwffK  ihoidd  not  ha^e 
eepted  anr  other  and  move  bfurnrial  propoBal  thai  mi^i 
be  made,  exioept  the  .appRlkenaiaB  diat  raptain 
acw  mi^hi  withdiaw  bis  o&c 


TTpon  the  approval  of  bis  proposal  fay  the  liarto;  the 
purchaser  eertaiDlT  did  a  teix  improdent  thin^  in  imme- 
diateir  lajing  oot  moocr  in  planting  on  the  ewtalr  I 
Aocdd  be  sonr  to  have  it  soppoaed  that  a  pmthaaer  oonld 
rely  upon  his  baring  altered  iq»n  the  estate  befcre  eon- 
finnatz-jQ  cf  bis  oontiact,  and,  having  made  extensive  im- 
prGrrementfi,  or  done  other  acts  of  owneidiip,  as  bang  any 
gfoond  far  not  distmbing  the  oontnct*  if  there  were  other 
groands  which  voold  induce  the  Conrt  to  do  sa  If  in  bis 
baste  he  dioold  \xw  oot  money  iqnn  the  estate,  be  musi 
imdesEtand  that  it  is  entirelT  at  bisownnk. 

Now,  what  happened  after  the  appromd  of  tiie  jwiiibiiw 
was  Tery  lemazkabla  The  Master,  on  the  28th  of  Janiwry, 
^iproved  of  Captain  JenJtaiisem  as  the  purdiasa;  notwith- 
standing the  letter  of  Burton;  and  the  solicitors  of  the 
Plajntifft,  by  the  Master's  direction,  infixmed  Biirlo%  that 
the  Master  did  not  see  any  reason  fcrsospending  bis  appro- 
bation of  Cs^itain  Jiniirifiaem'spnqiossL  Mr.  Bwiiam  mnst 
be  taken  to  hare  known,  thai  the  contract  approved  by  die 
Master  is  not  definitely  Kjni^wig  nntQ  it  is  eonfirmed  by  the 
Court;  I  cannot,  therefore,  undeistand  the  eoiirae irtiich  be 
took  in  lying  by  so  long.  He  first  took  upon  himself  to 
deal  with  Captain  J€fkkin9on  for  the  property;  and  bis 
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conduct  in  this  respect  is  certainly  a  little  singular.     He 
does  not  tell  Captain  Jenkinson,  that  the  property  has  been 
sold  to  him  at  an  undervalue ;  but,  on  the  contrary,  he  tries 
to  persuade  him  that  he  has  got  rather  a  bad  bargain.     He 
observes,  that  the  purchase  money  will  amount  to  15,1202. 
or  1S,197L,  and  points  out  all  the  inconveniences  arising 
from  the  vicinity  of  the  canal  and  of  the  railway.     In  the 
long  correspondence  between  him  and  Captain  Jenkmaon, 
he  depreciates  the  estate  as  much  as  possible,  with  the 
single  exception  of  an  intermediate  letter  to  Messrs.  Wilde, 
in  which  he  asks  if  there  be  no  hitch  by  which  his  client 
can  be  let  in?    But  even  then  he  does  not  propose  or  bind 
himself  to  make  any  advance  on  the  amount  of  the  pur- 
chase money.    This  correspondence  goes  on  until  the  27th 
of  March, — ^the  contract  itself  having  been  drawn  up  and 
executed  by  Captain  Jenkmaon  on  the  2nd  of  February, — 
and  he  having  been  informed  by  the  solicitors  conducting 
the  suit  for  the  Flaintiffii,  that  they  will  take  steps  to  obtain 
the  confirmation  of  the  contract     It  is  material  to  observe, 
that  Captain  Jenkvaaon  could  himself  take  no  step  in  the 
suit  for  that  purpose;  he  might  bring  forward  the  parties 
to  the  cause,  but  he  could  himself  do  nothing  in  the  matter. 
Now,  if  there  had  been  any  contest  before  the  Master,  the 
purchaser  would  have  been  put  on  his  guard, — ^he  would 
have  known  that  the  parties  might  bring  the  subject  before 
the  Courts  and 'that  any  steps  taken  by  him  with  reference 
to  the  property  might  be  to  his  own  prejudice  or  loss.    But 
here,  all  parties  acquiescing,  he  on  the  2nd  of  February 
had  entered  into  the  contract,  which  was  to  be  completed 
on  the  25th  of  March     It  was,  therefore,  of  course  import- 
ant for  him  to  have  tenants  on  the  land,  and  so,  with  the 
assistance  of  Mr.  Freerrva/ifiy — ^there  being  no  hint  or  sugges- 
tion of  the  least  possibility  of  the  report  being  objected  to, 
— he  enters  into  arrangements,  and  fixes  himself  by  con- 
tracts with  tenant&     He  then,  with  the  approbation  and 
almost  at  the  instigation  of  FreevMrn,  proceeds  to  expend 
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200Z.  or  3001.  in  planting,  and  in  other  impiovementa     I 
wish  it  to  be  understood,  that  I  cannot  for  a  moment  hold 
that  a  purchaser  acting  thus,  under  mdinaiy  circumstances; 
orwhere  any  question  had  been  raised  by  one  of  the  parties 
before  the  Mast^  as  to  the  propriety  of  the  purchase,  so 
that  there  was  the  least  probability  that  it  might  be  again 
contested  in  Courts  would  thereby  acquire  any  claim  to 
be  protected  in  his  purchase.     Any  such  acts  must  be  in 
his  own  wrong.     But  it  is  a  different  thing  in  a  case  like 
this,  where  no  party  can  object  to  the  report^  except  par- 
ties to  the  cause,  and  aU  these  parties  are  actiyely  concurring 
in  the  adoption  of  the  contract,  and  the  most  interested  are 
encouraging  the  purchaser  to  enter,  make  improvements, 
and  incur  habilities  to  incoming  tenants.  Unless  there  were 
some  manifest  error  or  miscairiage,  or  eridence  of  a  grossly 
inadequate  consideration,  so  that  the  Court  would  not  permit 
a  trustee  to  part  with  trust  property  under  such  circum- 
stances, I  cannot,  at  the  instance  of  a  third  party,  or  even 
at  the  instance  of  a  party  to  the  cause,  now  interfere  to  set^ 
aside  the  sala     Some  prefer  that  a  sale  shall  be  made  by^ 
auction,  others  that  it  shall  be  by  private  contract     Th 
parties  to  the  cause,  with  the  sanction  of  the  Court,  have3 
selected  one  course ;    proposals  have  been  laid  before  th^ 
Master,  and  have  been  accepted,  and  a  sale  has  been  mad^ 
by  a  trustee  of  the  property,  which  sale,  I  think,  ought  not; 
to  be  disturbed,  except  there  were  such  miscarriage,  or  & 
gross  inadequacy  of  price,  as  I  have  mentioned 


Is  there,  then,  any  evidence  of  this  sale  having  been  made 
at  an  undervalue,  or  of  any  miscarriage?  There  is  none 
If  this  purchaser  be  ready  to  give  1000 J.  beyond  Captain 
Jenkinson,  that  may  be  because  he  has  such  an  object  in 
obtaining  the  estate  as  would  induce  him  to  give,  as  he  him- 
self says,  more  than  the  market  value.  There  is  no  evidence 
of  surveyors  that  15,000i.  is  too  low  a  price.  This  person, 
on  a  previous  application,  offered  14,900i.,  other  evidence 
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points  to  15,000Z.  Freema/n,  and  all  the  parties  interested, 
concur  in  the  sale ;  and  we  find  that  Burton  himself,  ¥nit- 
ing  to  Jenkinson,  does  not  threaten  to  vacate  the  contract 
on  the  ground  of  under-value,  but  represents  to  him  what  a 
hard  baigain  he  had  made;  and,  then,  for  the  first  time,  on 
the  27th  of  March,  after  the  time  fixed  by  Jenkinaon's 
contract  for  the  completion  of  the  purchase,  a  definite  ofier 
was  made;  but  it  was  an  advance  of  500Z.  only,  which  would 
scarcely  have  been  enough  to  open  the  biddings  in  a  sale 
by  auction.  It  was  not  till  the  13th  of  April  that  he  offers 
an  advance  of  lOOOi.  These  circimistances  afford  no  evi- 
dence of  any  miscarriage  on  the  part  of  the  persons  con- 
ducting the  sale. 

I  think  it  is  a  question  well  worthy  of  consideration, 
whether  the  Court  ought,  as  to  contracts  for  sale  made  by 
its  ofiicer,  to  act  upon  any  other  principles  than  those  of 
fairness  and  justice,  which  ought  to  regulate  the  conduct  of 
private  parties  entering  into  similar  contracts.     I  will  put 
the  case  in  this  way: — Suppose  Mr.  Freeman,  a  trustee  for 
sale,  being  about  to  enter  into  the  contract  with  Captain 
Jenkinaon,  had  on  the  day  before  signing  the  contract 
received  the   letter    &om  Mr.  Burton,  stating   that  he 
would  give  more  than  the  market  price, — the   question 
having  then  presented  itself  to  Mr.  Freeman,  whether  he 
should  open  a  communication  with   Mr.  Burton  or  not, 
he  bad  resolved  not  to  do  so,  and  had  the  next  day  signed 
the  contract  with  Captain  Jenkinson, — would  the  Court,  if 
it  should  some  months  afterwards  appear  that  the  trustee 
might  have  realised  a  larger  price,  say  that  he  was  not  justi- 
fied in  completing  the  contract,  or  that  it  should  not  be 
carried  into  effect?    I  think  not 

The  Master's  report,  approving  of  Captain  Jenkinson 
as  the  purchaser,  must  be  confirmed. 


1853. 

MlLUOAN 
V. 

Vandbb- 

FLANK. 

Judgment, 


The  SoUcUor-Oeneral,  on  behalf  of  Captain  JenJcinson, 
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I(>d3w  subnutted,  that  he  oiight  to  be  at  liberty  to  retain,  out  of 
his  purchase  money,  his  costs  of  the  appearance  on  this 
petition.  The  parties  to  the  cause  had  allowed  Mr.  Bot- 
field  to  come  into  the  Master's  office,  and  to   state  his 

^i^^i^^  case  to  the  Court,  which  was  irregular.  Before  they  had 
permitted  Mr.  Botfidd  in  any  manner  to  intervene,  or 
indulged  him  by  enabling  him  to  appear  bdbre  the  Court, 
they  should  have  required  him  to  enter  into  an  undertak- 
ing to  pay  all  the  costs  occasioned  by  his  proceeding. 

Mr.  Schomherg,  on  behalf  of  Mr.  Botfidd,  claimed  his 
costs  as  acting  for  the  benefit  of  the  estate. 

Mr.  Baily,  Mr.  Humphry,  and  Mr.  Faber,  for  the  dif- 
ferent parties  to  the  cause,  contended,  that  the  parties  had 
appeared  volimtarily,  and  were  not  entitled  to  costs  out  oF 
the  purchase  money,  or  out  of  the  estate. 


Vicb-Chancbllor  : — 

All  the  ordinary  expenses  of  confirming  the  report  must 
be  borne  by  the  estate.  The  only  question  is  as  to  the 
extra  expenses  occasioned  by  this  discussion.  Looking  to 
the  nature  of  the  petition,  all  parties  feeling  that  it  was 
difficult  for  them  actively  to  enter  into  the  contest,  they  are 
not  imwilling  that  Mr.  Botfidd  should  come  here  to  argue 
the  question  for  them  adversely  as  against  the  purchaser. 
With  regard  to  the  latter,  I  am  clearly  of  opinion,  that,  in 
the  case  of  a  sale  by  private  contract,  the  purchaser  has 
no  right  to  appear.  I  must  take  it  that  the  parties  have 
brought  Mr.  Botfidd  here  for  the  benefit  of  the  estate, 
though  it  ultimately  turns  out  that  he  takes  nothing  by 
his  application.  The  15,000{.  when  paid  in  will  be  a  part 
of  the  estate  to  be  administered.  Out  of  that  estate  the 
general  costs  are  to  be  paid;  and  I  think  the  general  costs 
of  this  application  are  to  be  considered  part  of  the  general 
costs  of  administering  the  estate. 
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PEACE  V.  HAINS.  May  9th. 

JL  HE  Master,  under  the  order  of  the  Court,  allowing  him  A  testator 
to  report  special  circumstances  as  to  the  debts  or  debt  due  Jl^unTbook 
from  the  Defendant,  /.  D,  Hains,  to  Parton  Hains,  the  oppo"*^  an 

'  entry  of  two 

testator  in  the  cause,   found  that  the  Defendant,  J.  D.  debts  owing  to 

Rains,  had  executed  a  mortgage,  dated  the  8th  of  March,  brothw— on© 

1834,  to  the  testator,  whereby,  in  consideration  of  550?.  ^^^^^ 

paid  by  the  testator,  J,  D,  HaiTia  conveyed  to  the  testator,  gag«,  and  the 

his  executors,  &c.,  the  residuary  share  of  him  (J.  D,  Hains)  promissory 

in  the  personal  estate  of  one  Robert  Hains  therein  named,  ^orfT  "  Not 

subiect  to  redemption,  on  payment  by  /.  D,  Hains  to  the  ^  t®  en- 

-  T.^.  7  1        lorced;"  but 

testator  of  5506.,  with  mterest  at  51  per  cent,  on  that  day  he  received  in- 
twelve  months.     The  Master  also  foimd  that  the  testator  botiJdebto^for 
'was  possessed  of  a  promissory  note  of  J,  D,  Hains,  dated  JT?^^^^ 
the  11th  of  August,  1834,  for  lOOi.  value  received,  with  of  the  entry, 
interest  at  51,  per  cent,  until  paid.     And  the  Master  foimd  time  of  his 
that  it  had  been  submitted  to  him,  that  these  sums  of  550i.,  ^^^g^T^® 
and  lOOZ.,  with  interest  thereon  respectively,  from  the  23rd  yfhioh  oontain- 

,  ,  ed  the  words 

of  April,  1846,  were  debts  due  from  /.  D.  Hains  to  the  referred  to 
testator;  and  he  foimd  that  there  was  in  oneofthetes-  JJ|^^^ 
tator's  books  the  following  entry  in  the  testator's  hand-  ^^^^^' 

writing: —  this  memo- 

randum of  the 

5.'     «  1836,  May.-J.  D.  H.,  cash  lent  on  security  J  J^'o^tto 

SZi    0^  the  Momington  Estate,  residue,  &c  at  five  |  £650.  a  discharge  of 

5     "S    p^  cent.**  '  either  of  the 

^  debts. 

SenMe: — ^The  oases  in  which  the  Court  has  held  a  debtor  liberated  from  his  obligation 
to  pay  a  debt  which  once  existed,  and  firom  which  he  has  not  been  discharged  by  any  testa- 
mentttj  instrument,  are — 

1.  Where  the  act  or  declaration  relied  on  creates  an  immediate  dischaz^ge,  which  the 
debtor  might  plead  as  a  release  or  by  way  of  aooord  and  satisfikotion  at  law,  or  which  he 
might  enforce  in  equity  as  against  the  creditor. 

2.  Where  the  disohazge,  though  not  immediate  and  absolute,  but  conditional,  becomes 
perfect  by  the  condition  having,  in  the  event,  been  performed. 

8.  Where  the  creditor  intended  to  discham  the  obligation  at  his  death,  and  communi- 
cated that  intention  to  those  who  would,  under  his  own  disposition,  take  or  represent  his 
interest  upon  his  death,  and  relied  upon  their  fulfilment  of  his  intention;  and, 

4.  (in  strictness  belonging  to  another  class  of  cases),  where  the  transao'ion  supposed  to 
create  the  debt  or  obligation  is  rather  in  the  nature  of  an  advancement  by  one  in  loco 
parentis^  or  is  part  of  a  fiunily  arrangement 
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SimUmenL 


The  words  "  not  to  be  enforced"  being  written  acroaB  in 
the  margin  opposite  the  memorandnm.  The  Master  also 
found  that  7.  W,  S.  Hairis,  a  son  of  the  Defendant  J.  D. 
Hains,  deposed  that  the  testator  frequently  told  him  that 
he  intended  to  discharge  J,  D.  Haina  from  any  debt  or 
sum  of  money  that  might  be  due  from  such  Defendant  to 
the  testator;  and  that  in  case  J.  2>.  Hains  should  surviye 
him,  such  debt  or  sum  of  money  should  be  fcHgiTen,  and 
that  he  should  never  be  called  upon  to  pay  any  sudi  debt^ 
or  that  the  testator  used  expressions  to  the  like  purport  or 
effect;  and  that  J,  D.  Hains  submitted,  that  under  these 
circumstances  the  testator  intended  to  release  him  from  the 
payment  of  any  debt  or  debts  due  to  the  testator. 

The  Defendant,  J,  D.  Hains,  was  the  brother  of  the  tes- 
tator, and  was  also  a  l^atee  under  his  wilL  The  will  was 
dated  in  1836,  and  the  testator  died  in  1840.  J.  D.  Hains 
had  paid  the  interest  upon  the  sums  of  550/.  and  1002.  up 
to  1846,  from  which  time  the  report  had  found  the  interest 
to  be  due. 


ArfpuncnL 


Mr.  WiOcock,  and  Mr.  F.  T.  White,  for  the  Plainti&» 
cited  Cross  v.  Sprigg  (a),  Eden  v.  Smyth  (b),  Reeves  v. 
Brymer  (c),  and  Wekett  v.  Rahy  (d), 

Mr.  Hetherington,  and  Mr.  BiUon,  for  the  residuary 
legatees,  cited  Byrn  v.  Godfrey  (e). 


Mr.  Chandless,  and  Mr.  Eddis,  for  the  Defendant  J.  D. 
Hains,  dted  Foster  v.  Dauber  (/),  AsUm  v.  Pye  {g\  and 
Flower  v.  Marten  (h). 


(a)  6  Hare,  552. 

(b)  5  Ves.  341. 

(c)  6  Ves.  516. 

(d)  12  Bro.  P.  C.  386,  Toml. 
edit. 


W  4  Vea  6. 

(/)  6  Exch.  839. 

(g)  5  Yes.  350,  n. ;  Id.  354. 

(h)  2  MyL  &  Or.  459. 
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[Vicb-ChancelloE: — TheCourtin  that  case  held  the  bond 
to  have  been  always,  from  the  beginning,  a  conditional  bond ; 
that  it  never  had  full  force  as  a  bond,  and  therefore,  that  it 
ought  not  to  be  enforced.  The  question  there  was,  not  whether 
an  obligation  ought  to  be  set  aside,  but  whether  there  was 
any  enforceable  obligation.  Here  the  debtor,  whose  debt 
^as  constituted  by  two  instruments  dated  respectively  in 
1834*  and  1836,  went  on  paying  interest  down  to  the  death 
of  the  testator  in  1840,  and  from  that  time  up  to  April, 
1846.  Is  it  not  difficult  to  say,  after  this,  that  these  debts 
are  released  f| 

The  evidence  of  the  intention  of  the  testator  not  to 
sue  upon  these  securities  is  sufficient  to  satisfy  any  reason- 
able mind.     It  may  be,  that  the  executors  in  whose  posses- 
sion the  books  of  the  testator  were,  ought  to  have  pro- 
pounded the  document  directing  the  instruments  not  to  be 
enforced,  as  a  testamentary  paper;  but,  whether  it  be  or  be 
not  of  a  testamentary  character,  it  at  least  expresses  the 
vmdoubted  intentions  of  the  testator:  and,   although  the 
evidence  of  intention  may  not  be  sufficient  at  law  to  sup- 
port the  plea  of  a  release,  yet  in  equity  the  parties  claim- 
ing the  residue  will  not  be  permitted  to  avail  themselves 
of  the  testator's  bounty,  and  yet  defeat  his  intentions  as  to 
Xhe  Defendant  J,  D.  Haina.    The  Court  will  work  out 
"the  equity  of  that  Defendant  by  imposing  upon  the  other 
parties  the  necessity  either  of  fulfilling  the  testator's  inten- 
tions, or  giving-  up  their  own  interests  under  the  will  pro 
tanto.      The    Master's  report  shews  that  there  were  no 
debts  of  the  testator  outstanding,  and  the  executors  there- 
fore only  represent  l^atees,  and  have  no  interests  to  pro- 
tect but  that  of  l^atees,  who  are  all  equitably  bound  to 
carry  into  effect  the  testator's  design. 


1853. 


ArgummU, 


Vicjb-Chancellob  : — 
I  should  have  taken  time  to  consider  my  judgment  in 
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this  case,  if  it  had  not  happened  that  I  have  recently  had 
occasion  to  consider  the  authorities  on  the  subject,  whidi 
are  all,  moreover,  reviewed  in  Cross  v.  Sprigg  (a).  The 
authorities  amount  to  this,  that  a  person  found  to  be  a 
Jmdffmint.  debtor  in  the  administration  of  an  estate  in  this  Courts  and 
seeking  to  be  relieved  from  the  debt  on  the  ground  that 
some  act  of  the  deceased  creditor,  voluntary  or  otherwise, 
has  put  an  end  to  his  liability,  must  claim  that  relief  in  one 
of  two  ways, — either  the  act  upon  which  he  relies  must  be 
one  which  would  have  entitled  him  to  relief  in  this  Court 
as  against  the  creditor  himself  in  respect  of  the  debt^  or  it 
must  be  such  as  will  operate  as  a  release  of  the  debt  in  a 
Court  of  law.  I  think  there  is  nothing  in  the  evidence  in 
this  case  which  shews  that  the  debtor  has  been  discharged 
from  these  debts  in  either  mode. 

It  was  then  contended,  as  it  has  been  in  several  recent 
cases,  that  it  is  inequitable  that  parties  should  take  pro- 
perty of  the  testator  imder  his  will,  and  yet  reftise  to  effec- 
tuate other  parts  of  his  intention ;  although  such  inten- 
tion be  not  expressed  in  his  will,  but  manifested  by  some 
other  acts,  instruments,  or  declarations.     The  answer  U> 
this  is,  that  there  is  no  case  in  which  a  person  is  obliged  in 
equity  to  carry  out  such  intention,  not  being  testamentary, 
or  imposed  as  a  matter  of  trust,  unless  the  person  to  be  so 
charged  has  been    instrumental  in  causing    the   testator* 
to   omit   from  his  will  a  formal   direction  providing  foir 
its  fulfilment     This  subject  was  discussed  in  the  case  o£* 
Brigga  v.  Penny  (6),  in  which  it  was  found  that  there  was 
no  evidence  to  fix  the  executrix,  Miss  Penny,  with  any 
knowledge  of  the  charitable  trusts  which  were  supposed  to 
have  been  intended     If  it  could  have  been  shewn  that  she 
had  had  a  knowledge  of  the  informal  papers  referred  to  in 


(a)  6  Hare,  565  et  seq.  {b)  3  M*N.  &  G.  546. 
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the  proceedings  in  that  caiise,  that  alone  might  have  been 
relied  upon  to  bring  her  into  the  position  of  a  trustee. 

In  the  present  case  there  is  certainly  no  release  at  law 
as  to  the  debt  secured  imder  seal ;  and  as  to  the  debt  not 
under  seal,  it  must  be  observed  that  the  testator,  on  the  face 
of  the  very  entry  in  his  book  which  is  relied  upon  as  a  dis- 
charge, considered  the  whole  as  one  debt     He  makes  one 
sum  of  that  which  was  due  on  the  note,  and  that  due  on  the 
mortgage ;  he  classes  them  both  together,  and  he  certainly 
did  not  intend  to  release  the  one  without  releasing  the 
other.     But  the  words  "  not  to  be  enforced,"  do  not  express 
an  intention  at  once  to  discharge  J,  D.  Haina  from  the 
debt;  but  they,  on  the  contrary,  assume  the  securities  to  be 
valid  and  continuing,  and  capable  of  being  enforced.    The 
doctrine  of  Lord  Alva/rUey  in  Reeves  v.  Brymer  (a)  is,  that 
you  cannot  rely  on  the  expression  of  an  intention  to  do 
soniething  in  future,  but  you  must  find  words  or  acts  which 
sure  sufficient  to  operate  as  an  actual  release,  or  which  afford 
evidence  to  go  to  a  jury  that  a  release  has  been  executed. 
^ston  V.  Pye  (6)  goes,  I  think,  to  the  utmost  limit  in  favour 
of  the  release.     The  words  were  not  as  here,  "  not  to  be 
enforced,"  but  the  testator  had  written  a  memorandum  in 
these  words — "  Pye  pays  no  interest,  nor  shall  I  ever  take 
the  principal  except  greatly  distressed."     The  Court  of  law 
first  sent  it  to  the  Ecclesiastical  Court  to  know  whether 
that  was  or  not  a  testamentaiy  paper;  and  then,  the  Eccle- 
siastical Court  declining  to  give  probate  of  it,  it  came  back 
for  the  decision  of  the  Court  of  law,  and  they  construed  it  as 
being,  imder  the  circumstances,  an  actual  discharga     They 
construed  it  as  saying,  **  I  discharge  you  on  condition  I  am 
never  myself  distressed ;"  and  since  he  never  became  dis- 
tressed but  died  in  affluent  circumstances,  they  held  the 
condition  performed,  and  that  the  executors  were  not  entitled 


1853. 


JudffmenU 


(a)  6  Ves.  516. 


(6)  5  Ves.  360,  n. 
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1853. 
Peace 

V. 

Hains. 


Judgment, 


to  recover.  That  case,  however,  went  very  far,  and  it  was 
not  approved  of  by  Lord  Rosalyn  (a).  Here  neitlier  the 
expression  "  not  to  be  enforced,"  nor  the  acts  of  the  testator, 
can  be  construed  as  amounting  to  an  immediate  or  actual 
discharge.  In  Aston  v.  Pye  no  interest  was  taken;  but  in 
this  case  interest  on  the  promissory  note  as  well  as  on  the 
mortgage  debt  was  r^ularly  paid  by  the  debtor  and 
received  by  the  testator  several  years  after  the  date  of  the 
entry  and  down  to  the  time  of  his  death ;  and  the  note 
remains  uncancelled  How  can  I  then  hold  that  the  words 
"  not  to  be  enforced,"  have  any  other  effect  than  their 
testamentary  effect,  whatever  that  might  be. 


With  regard  to  the  testamentary  force  of  this  memoran- 
dum, it  may,  perhaps,  after  the  decision  of  the  Ecclesiastical 
Court  in  Aston  v.  Pye,  be  doubted  whether  it  woidd  be 
admitted  to  probate  (b) ;  but  it  is  too  much  to  say,  after 
so  many  years  have  elapsed, — ^the  testator  dying  in  1840 
and  interest  on  the  debt  having  been  paid  until  1846, — 
that  I  am  now  to  put  it  to  the  executors  to  propound  this 
memorandum  for  probate  as  a  testamentary  paper.  I 
think  the  Defendant  J.  D,  Hains  should  have  an  oppor- 
tunity of  propounding  it  if  he  thinks  proper,  and  the  cause 
may  stand  over  to  enable  him  to  make  an  application  to  the 
Ecclesiastical  Court. 


I  have  omitted  to  notice  the  case  cited  from  the  Exche- 
quer (c) ;  but  that  case  comes  within  the  rule  I  have  men- 
tioned :  there  was  distinct  evidence  of  an  immediate  dis- 
charge. 


(a)  Vide  5  Ves.  364. 
(6)  Vide   Id   354,  per  Lord 
Ro&dyn, 


(c)  Foster  ▼.  Daivber,  6  Ezch.  • 
839. 


T 


CASES  IN  CHANCERY.  157 

1853. 

WIGAN  7).  ROWLAND.  May  27th, 


HE  bill,  which  was  brought  to  administer  the  estate  of  Where  the 
John  Itowla/nd,  deceased,  prayed  that  it  might  be   de-  will  was  at- 
clared  that  a  legacy  of  200^.,  bequeathed  to  the  Defendant  J^a^lmen*'''' 
Elizabeth  Wigan  by  the  will  of  the  testator,  was  null  and  andeignedftlso 
void,  by  reason  of  the  Defendant,  Charles  Wigan,  having  perBonsaawit- 
attested  the  will  S  held 

that  the  eigna- 

The  will  was  dated  in  1843,  and  was  therefore  made  t"reofthetwo 

latter  must  be 

Since  the  stat.  7  Will.  4  &  1  Vict  c.  26,  which,  by  sec-  regarded  aa 
tion  15,  enacts,  "  Tliat,  if  any  person  shall  attest  the  execu-  wise  in  attest- 
tion  of  any  will,  to  whom  or  to  whose  wife  or  husband  any  ^°j^^*^^t 
Ijeneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment  m  merely  veri- 
of  or  affecting  any  real  or  personal  estate  (other  than  and  testation  of 
oxcept  charges  and  directions  for  the  payment  of  any  debt  men™and"that 
or   debts)  shall  be  thereby  given  or  made,   such   devise,  *}»«  1^5^57  to 

'  .  .  the  wife  of  one 

legacy,  estate,  interest^  gift,  or  appointment  shall,  so  far  only  of  them  failed, 

1  -X  _x«        j.i_  x'  i»  1     under  the  atat. 

c^  concerns  such  person  attesting  the  execution  of  such  7  w.  4  &  1 
'Vvill,  or  the  wife  or  husband  of  such  person,  or  any  person  ^'  ^'  ^^'"'  ^^' 
c^Iaiming  imder  such  person,  or  wife  or  husband,  be  utterly 
x^ull  and  void ;  and  such  person  so  attesting  shall  be  ad- 
xnitted  as  a  witness  to  prove  the  execution  of  such  will,  or 
"t^o  prove  the  validity  or  invalidity  thereof,  notwithstanding 
^uch  devise,  legacy,  estate,  interest,  gift,  or  appointment 
^nentioned  in  such  will" 

The  form  of  the  attestation  was  as  follows: — 
^*  Signed  and  published  by  the  said  testator  as  his' 
last  will  and  testament,  in  the  presence  of 
OB,  who  in  his  presence,  and  at  his  request,  f 
have  hereunto  subscribed  our  names.  j 

William  Jones,  of  ^  ^^^^ 

Bhuabon,  his 
William  Williams,  his  x  mark. 

( William  Bowland. 


John  Rowland. 
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to  recover.  That  case,  however,  went  very  far,  and  it  was 
not  approved  of  by  Lord  Rosalyn  (a).  Here  neitlier  the 
expression  "  not  to  be  enforced,"  nor  the  acts  of  the  testator, 
can  be  construed  as  amounting  to  an  immediate  or  actual 
discharge.  In  Aston  v.  Pye  no  interest  was  taken;  but  in 
this  case  interest  on  the  promissory  note  as  well  as  on  the 
mortgage  debt  was  regularly  paid  by  the  debtor  and 
received  by  the  testator  several  years  after  the  date  of  the 
entry  and  down  to  the  time  of  his  death ;  and  the  note 
remains  uncancelled.  How  can  I  then  hold  that  the  words 
"  not  to  be  enforced,"  have  any  other  effect  than  their 
testamentary  effect,  whatever  that  might  be. 


With  regard  to  the  testamentary  force  of  this  memoran- 
diun,  it  may,  perhaps,  after  the  decision  of  the  Ecclesiastical 
Court  in  Aston  v.  Pye,  be  doubted  whether  it  woidd  be 
admitted  to  probate  (b) ;  but  it  is  too  much  to  say,  after 
so  many  years  have  elapsed, — ^the  testator  dying  in  1840 
and  interest  on  the  debt  having  been  paid  imtil  1846, — 
that  I  am  now  to  put  it  to  the  executors  to  propound  this 
memorandxmi  for  probate  as  a  testamentary  paper.  I 
think  the  Defendant  J.  D,  Hcdns  should  have  an  oppor- 
tunity of  propounding  it  if  he  thinks  proper,  and  the  cause 
may  stand  over  to  enable  him  to  make  an  application  to  the 
Ecclesiastical  Court. 


I  have  omitted  to  notice  the  case  cited  from  the  Exche- 
quer (c) ;  but  that  case  comes  within  the  rule  I  have  men- 
tioned :  there  was  distinct  evidence  of  an  immediate  dis- 
charge. 


(a)  Vide  5  Ves.  364. 

(6)  Vide    Id.   364,  per  Lord 


(c)  Foster  v.  Daivber,  6  Exch^ 
839. 
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HE  bill,  which  was  brought  to  administer  the  estate  of  Where  the 

John  Itowlcmd,  deceased,  prayed  that  it   might  be   de-  will  was  at- 

clared  that  a  legacy  of  200^.,  bequeathed  to  the  Defendant  J^'^^^Jn^'''' 

£lizaheOi  Wigan  by  the  will  of  the  testator,  was  null  and  andeignedftlao 

void,  by  reason  of  the  Defendant,  Charles  Wigan,  having  peraonsaswit- 

attested  the  will  S^'t*ij^ 

that  the  Bigna- 

The  will  was  dated  in  1843,  and  was  therefore  made  Jure  of  the  two 

^  *  ,  ,  ,  latter  must  be 

«ince  the  stat.  7  Will.  4  &  1  Vict  c.  26,  which,  by  sec-  regarded  aa 

"t.!©!!  15,  enacts,  "That,  if  any  person  shall  attest  the  execu-  wise  in  attest- 

^xon  of  any  will,  to  whom  or  to  whose  wife  or  husband  any  ^°j^^*^^t 

l^eneiicial  devise,  legacy,  estate,  interest,  gift,  or  appointment  "  merely  veri- 

m      '         '     ©     •['  '6    ">         rr  fying  theat- 

er anecting  any  real  or  personal  estate  (other  than  and  testation  of 

jpt  charges  and  directions  for  the  payment  of  any  debt  men^and  that 
debts)  shall  be  thereby  given  or  made,   such   devise,  i^©i^yto 
X^ga<^,  estate,  interest^  gift,  or  appointment  shall,  so  far  only  of  them  failed, 

1  XX     .•        J.1-  X'  /»  1     under  the  Stat. 

s^£  concerns  such  person  attestmg  the  execution  of  such  7  w.  4  &  1 
"^ill,  or  the  wife  or  husband  of  such  person,  or  any  person  ^'  ^'  ^^'"'  ^^' 
cilaiming  under  such  person,  or  wife  or  husband,  be  utterly 
xiuU  and  void ;  and  such  person  so  attesting  shall  be  ad- 
^Kxiitted  as  a  witness  to  prove  the  execution  of  such  will,  or 
"ti^  prove  the  validity  or  invalidity  thereof,  notwithstanding 
^uch  devise,  legacy,  estate,  interest,  gift,  or  appointment 
^mentioned  in  such  will'' 

The  form  of  the  attestation  was  as  follows: — 

^*  Signed  and  published  by  the  said  testator  aa  his 
last  will  and  testament,  in  the  presence  of 
OB,  who  in  his  presence,  and  at  his  request,  f 
have  hereunto  subscribed  our  names.  J 

William  Jones,  of  ^  ^,^ 

Bhuabon,  his 
William  Williams,  his  x  mark. 

( William  Eowland. 


John  Rowland. 
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Statement. 


Probate  had  been  granted  by  the  Ecclesiastical  Court  on 
the  affidavit  of  William  Rowlomd,  whose  deposition  was 
in  the  usual  form  of  that  by  an  attesting  witness. 

At  the  hearing  of  the  cause  the  original  will  was  pro- 
duced, and  evidence  was  tendered  to  shew  that  the  will  was 
signed  by  Charles  Wiga/n,  not  as  himself  attesting  the 
execution  of  the  will,  but  as  verifying  the  attestation  of 
the  marksmen,  Jones  and   Williams,  who  were,  it  was 
said,  in  truth  the  attesting  witnesses.     In  order  to  shew 
the  intention  with  which  Charles  Wigan's  signature  was 
affixed,  evidence  was  produced,  that,  in  cases  in  which  he 
was  acting  as  agent  for  a  third  party,  he  had  frequently 
verified  in  like  manner  the  marks  of  illiterate  persons.     It 
was  averred  in  the  bill,  and  on  the  part  of  the  Plaintif& 
evidence  was  tendered,  that  "  the  will  was  duly  signed  and 
published  in  the  presence  of  WilMam  Jones,  William  Wil- 
liams, and  of  the  said  Defendants,  Charles  Wigan  and 
William  Rowland;  and,  the  said   William  Jones  and 
William  WiUia/ms  having  set  their  marks  to  the  said  wiH 
as  witnesses,  the  said  testator  immediately  afterwards  said 
to  the  said  Defendants  Charles  Wigan  and  William  Row- 
lomd, "  Charles  and  WUUam,  sign  it,  it  will  make  it  safer," 
or  words  to  that  effect ;  and  the  said  Defendants,  Charles 
Wigan  and  William  Rowland,    accordingly   subscribed 
their  names  to  the  said  will,  imder  the  marks  of  the  said 
William  Jones  and  WiUiam,  Williams,  immediately  after 
such  marks  had  been  affixed,  and  in  the  presence  of  the 
said  testator,  and  of  the  said  WiUia/m  Jones  and  WU- 
Uam  WHUa/ms. 


On  the  part  of  the  Defendants  Wigan  and  his  wife,  affi- 
davits were  produced,  to  the  effect  that  the  testator  had 
procured  two  labourers  {Jones  and  Williamis),  to  attest  his 
will ;  that  several  members  of  the  testator's  family  were 
present ;  and  that  Rowland,  who  acted  as  attorney  on  the 
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occasion,  had  suggested  the  propriety  of  some  of  the  per- 
sons present  addmg  their  signatures  to  attest  the  marks  of 
the  two  witnesses ;  whereupon  he  (Rowland)  and  Cltarles 
Wigan,  after  Jones  and  Williams  had  left  the  room, 
signed  their  names  accordingly. 
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Rowland. 


JStcUement. 


Mr.  Bacon  and  Mr.  Freding  for  the  Plaintiffs. 
Mr.  Bolt  and  Mr.  Kenyon  for  the  Defendants. 
The  case  of  Doe  d.  Burdett  (a)  was  cited. 


Argument. 


The  Vice-Chancellor  held,  that,  upon  the  face  of  the 
document  and  of  the  attestation  clause,  the  Defendant 
^Vigaai  mui^  be  held  to  be  a  witness  to  all  that  that  dause 
Oontained;  and  that^  although  it  was  a  hard  case,  the  legacy 
tiio  his  wife  must  fiuL  His  Honor  thought,  that,  even  if  the 
Jiarol  evidence  were  admissible,  it  would  not  be  of  sufficient 
fiorce  to  countervail  that  which  the  written  document 
afforded. 


Judgment. 


(a)  4  Ad.  &  K  1. 


VOL.   XI. 


M 
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^<^y  ^^'  JOHNSON  V.  NEWTON. 

The  testator,     JjY  the  decree  in  this  cause,  dated  the  28th  of  July,  1841 

at  the  time  of    . 

his  death,  had  it  was  referred  to  the  Master,  to  inquire  whether  any  am 
in  the  hands  what  sums  or  sum  of  money  belonging  to  the  testator' 
of  his  bankers,  estate  were  or  was  left  or  placed,  and  when  and  under  wh« 

and  the  ezecu-  ^ 

tors  paid  some  circumstances,  by  the  Defendants  F.  Newton^  O.  Ridge,  an- 

moneys, which     r    t»       •  -^i  i      i  •  i      /» - 1. 

they  received    «/•  Hemiiigivay,  or  any  or  either  and  which  of  them,  m 
Z'l^te,*^    ^^^^  ^^  Messrs.  Parker,  Shore,  &  Co.,  at  the  respecti^ 
their  account    times  of  the  death  of  the  testator  and  of  the  bankruptcy 

at  the  same 

bank,  and  Messrs.  Parker,  Shm*e,  <t  Co.,  respectively ;  and  whether  ai 
J^B  as  they  ^^^  what  loss  occurred  in  respect  thereof,  and  under  whi 
r^uired.         circumstances. 

About  mne 
months  after 

thetestetor,  Th^  Master,  by  his  report,  dated  the  28th  of  Octobe:^^ 

W^^^'^-    ^^^^'  ^^™^  ^^^^  *®   testator  died  in  May,  1842;    tha^*^ 
nipt,  having,     in  his  lifetime  he  employed   the  said  Parker,  Shore,  d^ 

at  that  time,  a  . 

balance  of        Co,,  as  his  bankers;    that  for  five  years  previous  to  hl^ 
belonging  to     decease  he  had  generally  a  cash  balance  in  their  hands 
the  estate  in     exceeding  3300i.,  and  that  at  the  time  of  his  death  there 

their  hands,  of  ° 

which  loooz.     was  a  balance  of  32432.  128.  in  the  hands  of  the  said  Par- 

was  ultimate* 

ly  lost  by  the  ^'^'j  Shore,  <k  Co.,  belonging  to  his  estate:  that  the  tes- 
The  MMtOT  tator's  property  in  money,  which  was  immediately  available 
on  a  reference,  to  his  executors  for  the  purposes  of  his  will,  at  the  time  of 

thereupon  ,  ,     ,  , 

found  **  That  his  death,  or  within  a  very  short  time  afterwards,  amounteil 
any  purposes  ^  6642i.  7s.  6tZ.,  and  consisted  of  the  said  balance  and  the 
°  w^h"^  ^'d**  several  particulars  following,  viz.  in  cash  in  the  testator's 
edit  necessary  house  at  time  of  his  death  105i.;  a  cash  balance  of  3027?. 
tors  to  retain  l^*-  6cZ.  remaining  in  the  bank  of  the  Sheffield  Banking 
^y^^^'it""  Company  on  a  deposit  note ;  a  debt  of  202.  due  from  John 
with  the  Raywood,  and  received  by  the  executors  on  the  20th  of 

bankers;"  but 

the  Court  held  August,  1842;  the  sum  of  225i.,  the  produce  of  the  sale  of 
notanawOTble  ^^  shares  in  the  Sheffield  Fire  Office,  sold  by  the  executors 

for  the  loss. 
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on  the  16th  of  August,  1842;  and  21Z.,  the  produce  of  the 
sale  of  five  shares  in  the  Sheffield  Bath  Company,  sold  by 
the  executors  on  the  4th  of  October,  1842:  that  the  De- 
fendants F,  Newton,  G,  Ridge,  and  /.  HeniiTigway  also 
received,    for  rents  and  profits  of  the   testator's  freehold 
and  leasehold  estates,  between  the  day  of  his  death  and  the 
6th  of  January,  1843,  2221.  168.  4c2.,  making,  with  the  said 
66422.  7a.  6d.,  the  aggregate  sum  of  6865Z.  3s.  lOd,  which 
was  available  for  the  purposes  of  the  testator's  will  at  the 
time   hereinbefore  mentioned.     And    he  found   that  the 
testator,    by   his  will,   directed   his    executors   and  trus- 
tees  (the  said  Defendants  F,  Newton,  0.  Ridge,  and  J. 
Uemingvxiy)  to  sell  all  his  real  estates  as  soon  as  con- 
veniently might  be  after  his  decease,  and  to  convert,  with  all 
Convenient  speed,  his  leasehold  and  other  personal  estate 
(except  such  parts  thereof  as  were  specifically  bequeathed) 
into  money,  and  out  of  the  proceeds  of  his  said  real  and 
personal  estates  to  pay  his  debts,  funeral  and  testamentary 
expenses,  and  then  to  pay  the  several  charitable  legacies 
Ihereiu  mentioned,  amounting  together  to  600L;  then  to 
purchase  3333Z.  6^.  8^.  3{.   per  cent.   Consolidated   An- 
nuities, to  answer  the  annuity  of  1002.  bequeathed  to  his 
^wife,  the  Defendant  Ann  Vickera,  and  then  to  pay  two 
legacies  of  lOOi.  each  to  John  Raywood  aad  Sarah  Fi/rthy 
and  to  divide  the  residue  of  the  said  trust  moneys  (includ- 
ing the  said  33332.  Ga,  Sd.  after  the  trusts  thereof  had  been 
satisfied,)  equally  among  all  his  nephews  and  nieces,  the 
children   of  his   deceased    sisters  Mary,  Elizabeth,  and 
Hannah,  who  should  be  living  at  his  death :  that  the  tes- 
tator gave  to  his  said  executors  and  trustees  legacies  of  102. 
each,  but  without  directing  any  particular  time  for  their 
payment;  and  that  the  only  debts  which  were  owing  by 
the  testator  at  the  time  of  his  death  consisted  of  trades- 
men's and  other  bills,  amounting  altogether  to  72L  Ss,  Sd, ; 
of  servants'  wages,  amounting  to  SI.  98.  6(i ;  and  of  rates 

m2 
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and  taxes,  amounting  to  U.  98.  7(L  And  he  found  that 
the  said  servants'  wages  were  paid  by  the  said  executors  in 
the  month  of  June,  1842;  that  the  rates  and  taxes  were 
paid  by  them  in  the  month  of  September,  1842;  and  that 
of  the  said  tradesmen's  and  other  bills,  the  sum  of  39i.  6«. 
9c?.,  part  thereof,  was  paid  by  the  executors  previous  to  the 
10th  of  January,  1843,  and  32i.  16«.  6d,  the  residue,  sub- 
sequently thereto;  that  the  testator's  ftmeral  expenses 
amounted  altogether  to  80i.  16«.  2(i.,  of  which  68i.  14«.  3(i. 
was  paid  by  the  executors  previous  to  the  10th  of  January, 
1843,  and  12i.  Is,  llcZ.,  the  residue,  subsequently  thereto; 
that  the  testamentary  expenses  of  the  testator  (including 
therein  the  costs  and  expenses  of  the  probate  of  his  will) 
amoimted  altogether  to  787i.  3«.  6(i.,  of  which  232t  Ss. 
lid.  was  incurred  and  was  paid  previous  to  the  10th  of 
January,  1843,  and  554{.  148.  Id,  was  incurred  and  was 
paid  subsequently;  that  the  said  charitable  legacies, 
amoimting  to  the  sum  of  600?.,  were  all  paid  by  the  exe- 
cutors to  the  parties  entitled  thereto  in  the  months  of 
August  and  September,  1842 ;  that  the  said  3333?.  68.  Sd. 
Bank  3i.  per  Cent.  Annuities  were  purchased  by  them  on 
or  about  the  18th  of  August,  1842;  that  the  said  legacies 
of  100?.  each  to  John  Ray  wood  and  Sarah  Firth  were 
paid  on  or  about  the  20th  of  August,  1842;  and  that  the 
legacies  of  10?.  each  to  the  executors  were  paid  or  retained 
by  them  on  or  about  the  11th  of  July,  1844.  And  he 
found  that  the  Defendants  F,  Newton,  0,  Ridge,  and  /. 
Hemingway,  as  such  executors  as  aforesaid,  on  the  24th 
of  May,  1842,  paid  to  Parker,  Shm^e,  &  Co,,  75?.,  part  of 
105?.  cash  found  in  the  testator's  house  at  the  time  of  his 
decease,  and  on  the  16th  of  August,  1842,  they  paid  in  a 
further  sum  of  225?.,  being  the  produce  of  the  sale  of  the 
said  four  Sheffield  Canal  shares;  and  that  between  the  6th 
of  July,  1842,  and  the  6th  of  January,  1843,  the  Defend- 
ants (the  executors)  drew  out  from  time  to  time,  for  the 
purposes  of  their  trust,  various  sums  of  money,  amounting 
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in  the  whole  to  1537?.  128.  lOd.,  leaving  a  balance  (in- 
cluding interest  allowed,  and  after  deducting  commission 
charged  by  the  said  bankers)  of  20561  17s.  lid,  due  to  the 
testator's  estate  in  the  hands  of  Parker,  Shore,  Jk  Co, 
And  he  found,  that»  on  the  10th  of  January,  184f3,  Parker, 
Shore,  <fc  Co,  became  bankrupt,  there  then  being  in  their 
hands  the  said  balance  or  sum  of  20561. 178.  lid,  belonging 
to  the  testator's  estate;    and  that  four  several  sums  of 
SllL  Us.  5d.,  2551.  lis,  3d,  153?.  108.  4d,  and   102i. 
68. 3d,  making  together  the  sum  of  1023?.  8a.  3d,  had  since 
been  received  by  the  Defendants  F.  Newton,  G.  Ridge, 
and  J.  Heirdngway,  for  dividends  in  respect  of  the  said 
sum  of  2056?.  178.  lid  under  the  said  bankruptcy,  and 
for  which  they  had  duly  accounted  as  part  of  the  said 
testator's  estate,  by  which  payments  the  said  balance  or 
sum  of  2056?.  178.  lid  was  reduced  to  the  sum  of  1033?. 
98.    8d.,   which,   subject   to  any  further   dividends   that 
ixught  be  paid  under  the  said  bankruptcy,  had  been  lost 
to  the  testator's  estate  thereby.    And  he  foimd  that  the 
Said  several  sums  received  by  the  Defendants  F.  Newton, 
O,  Midge,  and  J.  Hemingway,  on  accoimt  of  the  tes- 
tator's estate,  between  the  time   of  his  death    and   the 
bankruptcy  of  Parker,  Shore,  &  Co,,  amoimted  to  5159?. 
4*8.  8d.,   and  consisted  of  the  following  particulars,  viz. 
cash   found  in  the  testator's  house  at  the  time  of  his 
death,  105?. ;    cash  at  his  banker's,   the  Sheffield  Bank- 
ing Company,  on  a  deposit  note,   3027?.  158.  6d;   cash 
of  Pa/rker,  Shore,  &  Co,,  in  various  cheques,  being  part  of 
the  said  balance  of  3243?.  128.  in  their  hands  at  the  testa- 
tor's decease,  1537?.  128.  lOd ;  rents  of  the  testator's  estates 
due  at  his  death  and  becoming  due  afterwards,  222?.  168- 
4d ;  cash,  being  the  produce  of  ten  shares  in  the  Sheffield 
Fire  OflSce,  and  five  shares  in  the  Sheffield  Bath  Company, 
sold  by  the  said  Defendants  (the  executors),  246?;  and  a  debt 
due  to  the  testator  from  John  Ray  wood,  20?.     And  he  found 
that  the  several  sums  paid  by  the  said  Defendants  on  ac- 
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count  of  the  testator's  estate  between  the  time  of  his  death 
and  the  bankruptcy  of  Parker,  Shore,  A  Co,,  amounted 
to  4961?.  la.  6(i.,  and  consisted  of  the  particulars  following, 
viz.    on   account  of  debts  due  from  the  testator  at  his 
death,  39Z.  6«.  9d.;   on  account  of  funeral  expenses,  68Z. 
148.  3cZ.;  for  probate  of  will,  and  on  account  of  testamen- 
tary expenses,  232{.  88.  lid;  for  ground  rent£f,  rates,  and 
taxes,  109i.  78.  \d.\   for  servants'  wages  after  testator's 
death,  43i.  148.  6d;  for  pecuniary  l^acies,  800i.;  invested 
in  the  purchase  of  33332.  68.  8d  Bank  3i.  per  Cent.  An- 
nuities, to  answer  the  annuity  of  100?.,  30252. ;  proportionate 
part  of  the  said  annuity  until  such  investment  was  made, 
122.   108.;   to  the  residuary  l^atees,  on  account  of  their 
shares  of  the  residue,   3302.;    to   Parker,  Share,  &  Go,, 
bankers,  to  the  credit  of  the  testator  s  estate,  3002^     And 
found  that  by  such  payments  the  said  51592.  48.  8d,  was 
reduced  to  the  sum  of  1982.  38.  2d.,  which  constituted  d 
cash  balance  in  the  hands  of  the  Defendants^  the  execu-- 
tors,  exclusive  of  the  sum  of  20562.  178.  lid.  cash,  whicl3- 
then  still  remained  in  the  hands  of  Parker,"  Shore,  <fe  (7<^- 
And  he  found  that  by  such  payments  all  the  sums  spedfL-^ 
cally  bequeathed  or  directed  to  be  paid  by  the  testator'^ 
will,  and  to  which  his  estate  was  liable  previous  to  the  divi^ — 
sion  of  his  residuary  real  and  personal  estates  among  hi^ 
nephews  and  nieces,  were  discharged  and  satisfied,  except 
the  following,  viz.  the  sum  of  322. 168.  6d,  of  testator's  debts 
due  at  his  decease,  the  sum  of  122.  l8.  Md,  of  his  funeral 
expenses,  and  the  sum  of  302.  of  his  pecimiary  legacies ;  and 
that  the  said  cash  balance  of  1982.  38.  2o2.  in  the  hands  of 
the  Defendants  the  executors  was  more  than  sufficient  to 
meet  such  unpaid  debts,  expenses,  and  legacies,  without 
having  recourse   to  the  said  balance  of  20562.   178.  lid 
then   stiU   remaining  in  the  hands  of  Parker,  Shoi%  i 
Co.    And  he  found  that  the  defendants,  the  executors,  were 
liable,  as  such  executors,  to  the  payment  of  a  ground  rent 
of  302.  per  annum  in  respect  of  part  of  the  leasehold  estate 
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of  the  testator,  and  that  they  were  also  liable  to  the  per- 
formance of  a  covenant  entered  into  by  the  testator  to  ex- 
pend the  sum  of  5002.  in  building  upon  other  part  of  his 
leasehold  estate;  and  that  the  only  other  payments  for 
which  it  was  then  necessary  for  the  said  executors  to  pro- 
vide out  of  the  testator's  estate  were  the  rents,  rates,  taxes, 
repairs,  and  other  outgoings  of  lus  several  estates  until  sold, 
and  the  l^acy  duty  and  current  expenses  of  the  executor- 
ship and  of  selling  the  said  estates  as  directed  by  the  tes- 
tator's will,  none  of  which  estates  had  then  been  sold;  and 
that  such  rents,  rat^,  taxes,  repairs,  and  other  outgoings,  in- 
cluding the  ground  rent  of  30Z.,  amounted,  up  to  the  time  of 
the  sale  of  the  estates,  to  1732.  10a.  Id,,  and  that  the  legacy 
duty  and  current  expenses  of  the  executorship  and  of  sell- 
ing the  estates  amounted  to  5542. 148. 7d.,  making  together 
7282.  48.  Sd, ;  and  that  the  accruing  rents  of  the  said  es- 
tates to  the  time  of  sale  and  the  monies  arising  from  the 
sale  thereof,  and  of  the  testator's  household  furniture  and 
effects  and  other  property  which  then  still  remained  tmsold, 
were  much  more  than  sufficient  to  pay  the  7282.  48.  8c2.,  in- 
asmuch as  that  the  Defendants,  the  executors,  received 
from  those  and  other  sources,  on  account  of  the  testator's 
estate  after  the  bankruptcy  of  Parker,  Shore,  <k  Co,, 
various  sums  amoimting  together  to  84282. 198.  4c2.,  consist- 
ing of  the  particulars  following,  viz.  for  rents  of  estates  un- 
til sold,  1312.  28.  4rf.;  for  household  furniture,  horse,  car- 
riage, working-tools,  and  plate  sold,  2562.  138.  Id;  for 
Sheffield  Canal  shares,  and  five  Sheffield  Botanical  Garden 
shares  sold,  1072.  108.;  for  freehold  and  leasehold  estates 
sold,  including  interest  on  the  purchase  moneys  up  to  the 
time  of  completion,  78522.  98. ;  for  interest  received  of  the 
residuary  legatees  on  advances  made  to  them  on  account  of 
their  shares  of  the  residue,  642.  108.  Td. ;  and  for  interest 
allowed  by  the  Sheffield  dk  Hallamahire  Banking  Company 
on  money  deposited  in  their  hands  by  the  executors,  162. 
148.  4d.     He  found  that,  during  the  time  the  Defendants, 
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the  executors  and  trustees,  allowed  the  said  20562. 17^.  1 1(2. 
to  remain  in  the  hands  o{  Parker,  Sfurre,  &  Co.,  there  were 
not  any  purposes  of  their  trust  which  rendered  it  necessary 
to  retain  the  said  balance,  or  any  part  of  it,  with  the  said 
bankers.  And  the  Master  found,  that,  upon  consideration 
of  the  matters  aforesaid,  the  sums  of  money  therein- 
after mentioned  belonging  to  the  testator's  estate  were  left 
or  placed  by  the  Defendants,  F.  Newton,  0.  Ridge,  and  J. 
Hemingway  in  the  bank  of  Pa/rker,  Shore,  &  Co,,  at  the 
respective  times  of  the  death  of  the  testator  and  of  the 
bankruptcy  of  the  said  Parker,  Shore,  &  Co,;  and  that 
ihey  were  so  left  and  placed  at  or  during  the  times  and 
under  the  circumstances  thereinbefore  particularly  men- 
tioned, viz.  at  the  time  of  the  death  of  the  testator,  the 
balance  or  sum  of  32432.  12«.,  and  at  the  time  of  the  bank-, 
ruptcy  of  the  said  Parker,  Shore,  &  Co,  the  balance  or  sum 
of  20562.  17&  lid;  and  he  found  that  a  loss  of  the  sum  of 
10332. 98.  Sd.  had  occurred  to  the  testator  s  estate  in  re- 
spect thereof,  under  the  circimistances  thereinbefore  men- 
tioned (subject  nevertheless  to  such  loss  being  reduced  by 
the  payment  of  any  further  dividend  out  of  the  estate  of  the 
said  Messrs.  Parker,  Shore,  &  Co,  respectively). 


Argument, 


Mr.  WiUcock,  and  Mr.  W,  Forster,  for  some  of  the  re- 
siduary legatees,  contended,  that  the  loss  occasioned  to  the 
estate  by  the  bankruptcy  of  Parker,  Shore,  &  Co,  ought 
to  be  made  good  by  the  executors  personally,  on  the  ground 
that  they,  having  no  piu'poses  of  the  trust  to  satisfy,  ought  not 
to  have  left  the  balance  of  20562.  in  their  hands,  but  should 
either  have  paid  it  over  to  the  residuary  legatees,  or  invested 
it  in  some  sufficient  manner,  by  which  interest  would  have 
been  produced.  In  Bailey  v.  Gould  (a),  Alderson,  B.,  says, 
"  As  personal  security  changes  in  value  from  day  to  day,  by 
reason  of  the  personal  responsibility  of  the  party  giving  it,  and 

(a)  4  Y.  &  C.  221. 
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as  a  testator's  means  of  judging  of  the  value  of  that  respon- 
sibility are  put  an  end  to  by  his  death,  the  executor  who  omits 
to  get  it  in  within  a  reasonable  time  becomes  himself  the 
security"  (a) ;    Clough  v.  Bond  (b).    [ViCE-CHANCELLoa — 
That  case  goes  on  an  entirely  different  principle.     Placing 
the  money  of  the  cestui  que  trust  imder  the  control  of  an 
entire  stranger,  is  a  very  different  thing  from  leaving  money 
of  the  testator  in  the  hands  of  his  bankers,  where  they 
found  it]     We  submit,  the  case  is  substantially  the  same, 
whether  the  executors  leave  money  in  private  hands  with- 
out necessity,  or  whether  they  put  it  in  such  hands  as  in 
that  case:  ChaUen  v.  Shippam (c),  Moyle  v.  Moyle (d). 

Mr.  Torricmo  for  other  residuary  legatees. 
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VICE-ChANCKLLOR. — Without   calling  upon  the  counsel       Judgment. 

for  the  executors: — 


No  case  has  been  cited  in  the  argument,  nor  do  I  know 

of  any  case,   in  which  executors,  who  have  merely  left 

^Xioneys  belonging  to  the  estate  in  the  hands  of  the  bankers 

of  the  testator,  for  a  period  of  no  more  than  nine  months 

^iter  his  decease,  have  been  held  liable  to  make  good  the 

fxmd  lost  by  the  fiEtilure  of  the  bankera     The  executors  are 

^o  doubt  boimd  to  exercise  their  judgment  on  the  safety  of 

Xhe  place  of  deposit,  whether  it  be  that  which  the  testator 

liad  in  his  lifetime  chosen,  or  whether  it  be  selected  by 

tlieniselves;  and  when  a  loss  unfortunately  happens,  the 

<|ue8tion  must  always  be,  how  far  the  executors  must  be 

lield  to  be  answerable  under  the  circumstances  of  the  case. 

Now,  what  are  the  trusts  and  duties  of  the   executors? 

They  have  first  to  pay  the  debts;  secondly,  the  legacies; 


(a)  4  Y.  &  C.  226. 

(6)  3  Myl.  &  Cr.  490,  495,  406. 


(c)  4  Hare,  555. 

(d)  2  Bum.  &  Myl.  7ia 
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SIDEBOTHAM  v,  WATSON. 

A  SPECIAL  CASE.— ii.  Orme,  by  his  wiU,   dated  in 
184^,  bequeathed  as  follows : — 

"  I  give  and  bequeath  unto  my  wife,  Mary  Ann  Oi^TYiey  all 
my  household  goods  and  furniture,  plate,  linen,  china,  beds 
and  bedding,  and  the  sum  of  100{.,  and  also  the  sum  of 
500i.  owing  to  me  by  Mr.  Robert  Leah  upon  a  mortgage  of 
°jd?offiirthe  ^  Public  house  and  premises  situate  on  Shxiw Ueaih  within 

Stockport  aforesaid,  and  the  interest  due  thereon  at  the 
time  of  my  decease."  The  testator  then  devised  certain 
messuages  to  his  wife  in  fee,  bequeathed  a  small  legacy,  and 
gave  the  sum  of  \0l.  each  to  his  friends,  Thomas  Side- 
botham  and  Thomaa  Royle,  whom  he  thereinafter  appointed 
executors  of  his  will,  as  an  acknowledgment  for  their 
trouble  in  and  about  the  execution  of  the  trusts  thereof;  and 
he  then  gave  and  devised  unto  the  said  Th^omaa  Sidebotham 
and  Thomaa  Royle  several  messuages  in  Stockport,  upon 
trust  to  let  and  manage  the  same  and  apply  the  rents  and 
profits  in  the  maintenance  of  the  two  sons  of  his  (the 
testator's)  sister,  until  they  attained  twenty-one  years  of  age, 
and  then  to  sell  and  divide  the  proceeds  between  the  said 
sons  as  therein  mentioned ;  and  he  also  gave  to  the  same  two 
trustees,  Sidebotham  and  Royle,  the  sum  of  5001,  upon  trust 
to  invest  the  same  for  the  benefit  of  his  wife  Mary  Ann 
Oi^me,  for  her  life,  and  after  her  decease  to  be  divided 
.  ^     .      amonest  her  mother,  brother,  and  sisters,  and  the  said  sons 

a  moiety  of  o  '  ' 

the  sum  which  of  his  deceased  sister.     The  testator  then  devised  and  be- 

had  consti- 
tuted the 

mortgage  debt;  but  it  was  held,  that  the  specific  legatee  of  the  mortgage  debt  was  not  en* 
titled  in  respect  of  such  legacy  to  the  money  so  remaining  in  the  bank. 

The  testiitor  gave  his  property  to  C.  and  D.  upon  various  trusts,  and,  among  others,  upon 
trust  for  sale,  and  empowered  C.  and  i>.,  and  the  survivor  of  them,  his  heirs,  executons, 
&c.,  to  give  receipts  for  the  purchase-money,  and  concluded  by  appointing  his  wife  and  C, 
and  D.  "  trustees  and  executors  "  of  his  will: — Ihldt  that  this  appointment  conferred  on  his 
wife  only  the  general  powers  and  duties  of  executrix,  and  did  not  maike  her  a  trustee  with 
C.  and  D.  under  the  specific  truists  of  the  will. 


A  legacy  of  a 
sum  of  money 
owing  to  the 
testator  by 
A.  B.t  upon  a 
mortgage  of 
certain  pre- 
mises therein 
mentioned, 
and  which 


testator  s  life- 
time, after  the 
date  of  the 
will,  held  to 
be  a  specific 
and  not  a 
merely  demon- 
strative 
legacy,  and  to 
be  adeemed 
by  such  pay- 
ments. 

The  testa- 
tor placed 
part  of  the 
mortgage- 
money  receiv- 
ed by  him 
from  A.  B.  in 
a  bank,  and 
afterwards 
drew  out  a 
part  of  such 
deposit,  leav- 
ing in  the 
bank  at  the 
time  of  his 
death  a 
balance, 
amounting  to 
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about  550^ ;  and  there  were,  at  the  time  of  the  failure  of  the 
bankers,  three  or  four  months  yet  remaining  of  the  time 
which  the  law  allows  to  the  executor  to  wind  up  the  testa- 
tor's estate.     Executors  cannot,  in  the  nature  of  things,  be 
supposed  to  be  acquainted  with  all  possible  debts  of  the  tes- 
tator which  may  appear ;  and  I  do  not  think  that  in  this  case 
they  were  bound  to  have  distributed  the  balance  of  the 
estate,  or  to  have  removed  it  from  the  bank,  before  the  time 
of  the  bankruptcy.     In  ChaUen  v.  Shippam  (a),  the  money 
was  clearly  misappropriated.     The  trustee  had  given  direc- 
tions that  it  should  be  invested  according  to  the  desire  of 
the  cestui  que  trust,  and  he  had  omitted  to  take  the  slightest 
precaution  to  see  that  his  directions  had  been  obeyed.     In 
the  case  of  Clough  v.  Bond  (6),  there  was  nothing  to  justify 
the  trustee  in  placing  the  fund  in  the  hands  of  a  stranger. 
It  is  nothing  like  the  case  of  money  being  left  in  a  bank,  its 
ordinary  place  of  temporary  deposit     The  case  of  Moyle  v. 
Moyle  (c)  is  very  strong,  and  it  was  a  hard  case  upon  the 
executors^  but  it  was  very  different  from  the  circumstances 
here. 
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Newton. 


Judgment. 


It  is  not  always  easy  now  to  procure  competent  and  sub- 
stantial persons  to  undertake  the  office  of  executor;  but  I 
think  if  the  Court  should  hold  parties  in  that  situation  to 
be  liable  for  losses  occurring  under  circumstances  like  the 
present,  it  would  become  impossible  to  find  proper  persons 
to  accept  the  duty. 


(a)  4  Hare,  666.  (6)  3  MyL  &  Or.  490. 

(c)  2  Ru88.  &  Myl.  710. 
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SroEBOTHAM  r.  WATSON. 

A  SPECIAL  CASE— A  Orme,  by  his  will,   dated  in 
1844,  bequeathed  as  follows : — 

"  I  gi^e  and  bequeath  unto  my  wife,  Mary  Ann  Orme,  aD 
my  household  goods  and  fomitiire,  {date,  linen,  china,  beds 
and  bedding;  and  the  sam  of  1002L,  and  also  the  som  of 
5002.  owing  to  me  by  Mr.  Robert  Leah  upon  a  mortgage  of 
^^oa^L^he  ^  pu^lic^  house  and  premises  situate  on  Shaw  Heath  within 


Alepieyof  a 
tarn  of  maaej 
owing  to  tbe 
tMUtorbj 
A.  B^  QpcMi  a 
mortage  of 
eerUhi  pre- 


aod  mhath. 


date  of  the 
will,  held  to 
beaipecifle 
and  Doia 
plydmnon* 


tastator'a  Ufe-    Stockport  afoiesaid,  and  the  interest  due  thereon  at  the 

time,  after  the 

time  of  my  deceasa''  The  testator  then  devised  certain 
messuages  to  his  wife  in  fee,  bequeathed  a  small  l^acy,  and 
gave  the  sum  of  102.  each  to  his  friends,  Thomas  Side- 
botham  and  ThoToas  RoyU,  whom  he  thereinafter  appointed 
executors  of  his  will,  as  an  acknowledgment  for  their 
trouble  in  and  about  the  execution  of  the  trusts  thereof;  and 
he  then  gave  and  devised  unto  the  said  Thomas  SidAdham 
and  ThoTJfws  Royle  several  messuages  in  Stockport,  upon 


le^Mi^,  audio 
be  adeemed 
bj  aoehpaj' 


Tbe 
tor  placed 
part  of  the 

^^^S%s^j.   trust  to  let  and  manage  the  same  and  apply  the  rents  and 

ed  bj  him 
from  A.  B.  ui 
a  baokyaod 
alterwarda 
drew  oat  a 
part  of  such 
deposit,  lear- 
ing  in  the 
bank  at  the 
time  of  ilia 
death  a 
baUoce, 
amoaoting  to 
a  moietj  of 

the  sum  which  of  his  deceased  sister.     The  testator  then  devised  and  be- 

had  coiuiti- 
tuted  the 

mortgage  debt;  but  it  waa  held,  that  the  specific  legatee  of  the  mortgage  debt  was  not  en- 
titled in  respect  of  such  legacy  to  the  money  so  remaining  in  the  bank. 

The  teatator  gave  his  property  to  C.  and  D.  upon  various  trusts,  and,  among  others,  upon 
trust  for  sale,  and  empowered  C.  and  D.,  and  the  sarrivor  of  them,  his  heirs,  executons, 
Ac.,  to  gire  receipts  for  the  purchase-money,  and  concluded  by  appointing  his  wife  and  C. 
and  D.  "trustees  and  executors  **  of  his  will: — Hcld^  that  this  appointment  conferred  on  his 
wife  only  the  general  powers  and  duties  of  executrix,  and  did  not  make  her  a  trustee  with 
C.  and  D.  under  the  specific  trusts  of  the  will. 


pn^tB  in  the  maintenance  of  the  two  sons  of  his  (the 
testator's)  sister,  until  they  attained  twenty-one  years  of  age, 
and  then  to  sell  and  divide  the  proceeds  between  the  said 
sons  as  therein  mentioned ;  and  he  also  gave  to  the  same  two 
trustees^  Sidebotham  and  Royle,  the  sum  of  5002.  upon  trust 
to  invest  the  same  for  the  benefit  of  his  wife  Mary  Ann 
Orme,  for  her  life,  and  after  her  decease  to  be  divided 
amongst  her  mother,  brother,  and  sisters,  and  the  said  sons 


ih 
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queathed  all  his  residuary  estate  to  the  same  trustees, 
Sidebothcum  and  Royle,  upon  trust  to  dispose  of  and  divide 
the  same  equally  amongst  his  wife,  mother,  brother,  sisters, 
and  said  sons  of  his  deceased  sister,  who  should  be  living  at 
his  (the  testator's)  decease ;  and  after  devising  to  his  said 
trustees,  Sidebotham  and  Royle,  all  real  estates  vested  in 
him  as  trustee  or  mortgagee,  subject  to  the  equities  affect- 
ing the  same,  and  empowering  his  said  trustees  and  the 
survivor  of  them,  and  the  heirs,  executors,  administrators,  or 
assigns  of  such  survivor,  to  give  receipts  to  purchasers  for 
all  moneys  or  effects  to  be  paid  or  delivered  to  them  by 
virtue  of  that  his  will,  he  concluded,  "  And  I  appoint  my 
said  wife  and  the  said  T.  Sidebotham  and  T.  Royle  to  be 
t^rustees  and  executors  of  this  my  will." 
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The  said  testator  died  in  1850,  leaving  his  said  wife  Mary 
^nn  surviving.  The  will  was  proved  by  her  and  Side- 
ix>t}ujmi  and  Royle, 


Subsequently  to  the  date  and  execution  of  the  will, 
Jtobert  Leah's  mortgage  debt  of  5002.  was  paid  to  tlie 
testator  by  a  third  party,  to  whom  the  testator  transferred 
the  mortgage;  and  the  testator  thereupon  placed  to  his  own 
credit  in  account  with  the  district  bank  at  Stockport,  the 
sum  of  ^50i.,  part  of  the  moneys  so  received  by  him  in 
respect  of  Robert  Leah's  mortgage  debt,  and  retained  in  his 
own  hands  the  surplus  or  balance  of  such  moneys  for  his 
immediate  use  in  his  trade  or  business.  The  testator  sub- 
sequently drew  out  of  the  said  bank  divers  portions  of  the 
sum  of  3502.  to  the  amount  of  1002.  in  the  whole.  And  at 
the  time  of  his  decease  the  sum  of  2502.,  the  residue  or 
balance  thereof,  stood  to  his  credit  at  the  said  bank,  and 
so  continued  until  the  same  was  received  by  the  said 
testator's  widow.  At  the  time  of  the  testator's  death, 
nothing  was  due  to  him  from  Robert  Leah  for  principal  or 
interest  in  respect  of  the  mortgage  debt  of  5002.   Soon  after 
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the  will  had  been  proved,  the  testator's  widow  claimed  pay- 
ment out  of  the  testator  s  assets,  not  only  of  the  said  legacy 
of  1002.,  but  also  of  the  amount  of  the  mortgage  debt  of 
5002.  so  bequeathed  to  her;  and  the  said  sum  of  2501,  being 
the  residue  or  balance  of  the  mortgage  debt  so  received  by 
the  said  testator,  and  which  continued  standing  to  his  credit 
at  the  said  bank,  was  accordingly  got  in  and  received  by 
her  for  her  own  use  on  account  of  the  two  last-mentioned 
legacies. 


The  testator's  widow  intermarried  with  the  Defendant 
C  Watson,  At  the  time  of  the  testator  s  decease,  the  prin- 
cipal sum  of  3502.  was  due  to  him  from  one  John  Newton 
on  the  security  of  a  mortgage,  which,  in  March,  1 852,  was 
redeemed  by  payment  to  the  said  plaintiflF  of  the  sum  of 
351 2. 1 88.  2d.  for  principal  and  interest ;  and  this  sum  having 
been  claimed  by  the  Defendants  in  further  satisfaction  of 
the  said  legacies  to  the  testator's  widow,  the  Plaintiff  paid 
to  (7.  Watson  in  right  of  his  said  wife  the  said  sum  of 
3512.  \%8,  2d.  Doubts  arisiug  upon  the  propriety  of  this 
payment)  it  was  afterwards  agreed  that  1002.,  part  thereof, 
should  be  retained  by  the  Defendants,  Watson  and  his  wife, 
in  satisfaction  of  her  legacy  of  1002. ;  and  that  2502.,  other 
part  thereof,  should  be  transferred  into  the  joint  names  of 
the  Plaintiflf  and  Mrs.  Watson^  to  abide  the  decision  of  the 
Court 

The  following  questions  were  submitted  to  the  Court: 

First  Whether  or  not  the  bequest  by  the  testator  to  his 
said  wife  of  the  said  Robert  Leah's  mortgage  debt  of  5002. 
was  wholly,  or  to  any  and  to  what  extent^  adeemed  ? 


Secondly.  Whether  or  not  the  payment  to  or  retainer  by 
the  testator's  widow  of  the  said  sum  of  2502.,  the  balance  or 
residue  of  the  moneys  received  by  the  said  testator  for  and 
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in  respect  of  the  said  Robefii,  Leah's  mortgage  debt,  and 
standing  to  the  said  testator's  credit  at  the  said  bank  at  the 
time  of  his  decease  as  aforesaid,  was  a  good  or  valid  pay- 
ment^ so  far  as  the  same  hath  a  relation  to  the  bequest  men- 
tioned in  the  preceding  question  ? 
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Thirdly.  Whether  or  not  the  sum  of  250i.,  part  of  the 
said  sum  of  35  H.  188. 2d.  mentioned  in  the  said  agreement, 
and  transferred  into  the  names  of  the  said  Plaintiff  and  the 
said  Defendant  Mary  Anne  Watson,  ought  to  be  refunded 
or  restored  to  the  said  testator's  estate? 

Fourthly.  Whether  or  not,  according  to  the  true  construc- 
t#ion  of  the  said  will,  the  trusts  thereby  declared  of  and  con- 
cerning the  property  by  the  said  testator  devised  and  be- 
c^ueathed  to  the  said  Thomas  SidebothaTti  and  Thomas 
Jtoyle  in  trust,  ought  to  be  executed  by  the  said  Defendant, 
JIary  Anns  Watson,  conjointly  with  the  said  PlaintiflF? 


Mr.  Prendergast,  for  the  Plaintiff,  who  represented  the      Argument. 
residuary  estate  of  the  testator;  and  Mr.  J.  II,  Palmer,  for 
the  Defendant,  the  widow. 

[The  authorities  referred  to  are  mentioned  in  the  judg- 
ment] 


Vicb-Chancellor  : — 

The  case  of  Le  Orioe  v.  Fmch  (a)  is  certainly  the  most 
&vourable  for  the  claim  of  the  Defendants,  but  it  is  dis- 
tinguishable from  that  before  me.  The  testatrix  there  said, 
it  was  the  wish  of  her  mother  and  herself  that  the  5002. 

(a)  8  Mcr.  60. 


Judgment, 
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they  had  then  out  upon  mortgage  should  be  given  to  the 
Plaintiff  and  her  &mily  in  the  manner  thereinafter  men- 
tioned, and  then  she  bequeathed  the  said  500L  upon  trust 
for  the  Plaintiff.  The  mortgage  was  afterwards  called  in. 
Sir  William  Grant  carefully  distinguishes  the  case  from 
the  gift  of  a  particular  debt  It  was  not  the  mortgage  debt 
that  was  bequeathed,  but  the  money  which  the  testatrix 
and  her  mother  at  the  time  of  the  will  had  out  "  The 
thing/'  he  observes,  "is  not  the  mortgage,  but  the  money'' 
— ^the  sum  which  belonged  to  her  and  her  mother.  The 
drcumstanoe  of  its  being  on  mortgage  was  accidental  **  It 
was,"  he  adds,  "  no  ingredient  in  the  gift  by  way  of  condi- 
tion or  inherent  description."  In  this  case,  the  last  words 
make  the  difficulty.  The  existence  of  the  debt  must  be  re- 
garded as  a  condition;  it  is  part  of  the  gift  by  inherent 
description.  It  appears  to  me  impossible  to  say  that  this 
is  not  so. 


In  GiUaume  v.  Adderley  (a),  the  gift  was  of  "  50002.  ster- 
ling, or  50,000  current  rupees,"  which  the  testator  after- 
wards refers  to  as  "  the  said  sum  of  5000t,  or  50,000  ru- 
pees, now  vested  in  the  Company's  bonds;"  and  he  goes  on 
to  direct  that  it  shall  be  remitted  to  England,  and  invested 
in  Government  security.  The  testator,  therefore,  contem- 
plates a  change  in  the  state  of  investment,  and  regards 
it  as  of  no  importance  as  affecting  the  right  to  the  l^acy. 
He  speaks  of  the  existing  investment  as  merely  accidental, 
and  not  as  an  ingredient  of  the  gift  by  its  inherent  descrip- 
tion. 

In  the  case  of  Chaworth  v.  Beech  (6),  where  the  l^acy 
was  held  to  be  specific,  the  testator,  after  reciting  his  pos- 
session of  the  promissory  note  for  8000i.,  says:  "Now  I 
give  and  bequeath  unto  Sarah  HoAvkdey,*'  "the  before- 


(  )  15  Vea.  384. 


(6)  4  Ves.  555. 
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mentioned  sum  of  8000Z./'  "  with  the  note,"  and  so  on,  re- 
ferring to  other  portions  of  the  will  as  to  which  no  question 
arosa  I  do  not  know  how  to  make  any  substantial  distinc- 
tion between  that  gift  and  the  one  now  before  me.  Again, 
in  the  case  of  Innea  v.  Johnson  (a),  the  Master  of  the 
Bolls  held,  that  the  gift  of  "  3001,  upon  bond,"  there  being 
a  bond  of  that  amount  belonging  to  the  testator,  must  be 
r^arded  as  specific.     It  is  important  to  save  whole  the 

principle  which  distinguishes  a  bequest  of  this  nature  from 

a  demonstrative  legacy. 
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It  was  argued,  that^  if  the  security  by  way  of  mortgage 
bad  been  merely  converted  into  a  bond  debt,  there  would 
have  been  no  ground  for  insistmg  upon  the  ademption.  It 
is  not  necessary  that  I  should  decide  that  point  It  is  at 
l^ast  an  arguable  one.  It  is  sufficient  to  say,  that  the  thing 
inherently  described  by  the  terms  of  the  bequest  cannot  be 
^und  at  the  death  of  the  testator.  There  was  nothing  in 
Existence  corresponding  with  the  gift  of  the  sum  of  money 
**  owing  to  the  testator  by  Mr.  Leah  upon  a  mortgage  of  a 
J>ublio-house,"  the  sum  of  5001,,  which  had  been  so  owing, 
leaving  been  paid  off  in  the  lifetime  of  the  testator;  and  it 

impossible,  therefore,  that  the  bequest  can  take  effect. 


It  was  then  said,  that  the  2501.  remaining  in  the  Stoch- 
jport  Bank,  which  was  part  of  the  money  received  by  the 
tiieetator  in  payment  of  the  mortgage  debt,  was  earmarked, 
und  as  to  that  sum,  at  least,  the  widow  of  the  testator  was 
entitled  to  take  it  as  a  part  of  her  legacy  still  in  existence. 
H'o  authority,  however,  has  been  produced  to  shew,  that, 
in  a  case  like  the  present,  when  the  debt,  which  is  the  sub- 
ject of  the  gift,  is  paid  off,  the  money  can  be  followed  into 
the  hands  of  another  party,  merely  because  the  testator 
lias  not  spent  it,  and  that  therefore  it  ceases  to  be  within 
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"I  EHzdbefh  Evans  of  BuckUmd  BwrUmgford  Hertr 
fordakire  do  hereby  make  and  declare  this  my  last  will  and       Bakks 
testament  and  do  hereby  dispose  of  all  my  worldly  effects     TnowfToir. 
First  I  give  my  plate  watch  writing-desk  and  clothes  to      ^ftnttmmt. 
my  mother  Mrs.  Sarah  Eva/na  of  Buckland  Buntingford 
Herts  for  her  sole  use  and  benefit  independent  of  her  hus- 
band ChoAies  Evans  of  the  Gape  of  Good  Hope    And  I  do 
give  bequeath  and  devise  to  my  mother  Mrs.  Evans  of 

400/. 

JBuckUvnd  aforesaid  the  interest  arising  firom  400^.  Stock 
D^ew  3^  per  Cent.  Bank  Annuities  standing  in  the  books  of 
tlie  Bank  of  Englamd  in  my  name  after  my  executor  debts 
and  funeral  expenses  are  paid  for  the  term  of  her  natiural 
life  for  her  sole  use  and  benefit  independent  of  her  husband 
Charles  Eva/as  aforesaid  and  the  personal  receipt  of  my 
mother  is  to  be  a  sufficient  discharge    And  I  give  be- 

retidue  of  my  property 

€)tieath  and  devise  the  oaid  eum  of  100?.  Stock  New  Z\  per 
CSent.  Bank  Annuities  unto  the  treasurer  of  the  Church 
llissionaiy  Society  together  with  600Z.  due  to  me  at  my 
mother's  decease  from  my  uncle  Mr.  George  Plomer  HamUr 
ion  €^Famha/m  Surrey  the  same  to  be  paid  within  twelve 
mdtiihs  after  my  mother's  decease  and  held  in  trust  by  the 
•Mid  treasurer  to  be  applied  to  the  uses  and  purposes  of 
^lait  society  and  for  which  the  receipt  of  such  treasurer 
diall  be  a  sufficient  discharge  And  I  give  and  bequeath 
to  Mr.  Richard  Hichards    tixe   sum  of  IBO?.  Stock  8^ 

61,  Bi^koptgaU-sir§ei  witkomt  the  turn  qf  SOi. 

CmiL  of  28  Rood  Lwm  Fenclvwrch  Street  London 


ippem^  him   my  sole  exooutor  to  be  received  by 

Urn    out  of   400{.  stock  aforesaid   and   I   appoint  him 

my  8oIe  executor  to  carry  the  purposes  of  this  my  last 

H  2 
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will  and  testament  into  effect    As  witness  my  hand  this 
Banks        sixteenth  day  of  July  in  the  year  of  Our  Lord  One  thou- 

V. 

Thornton,     sand  eight  hundred  and  thirty-three 

StaUmmt,  "ELIZABETH  EvANS'' 

It  was  not  known  at  what  time  the  above  obliterations 
and  alterations  were  made. 

John  Hemingway,  the  executor,  died  in  1836,  and  the 
testatrix's  mother,  Sarah  Evans,  died  in  April,  1847.    At 
the  date  of  the  will,  only  a  sum  of  4:001.  31.  lOs.  per  cent 
Stock  was  standing  in  the  testatrix's  name.     The  simi  of 
600^.  mentioned  in  the  will  as  due  to  her  at  the  death  of 
her  mother  was  a  sum  of  stock,  which  she  took  under  her 
grandfather's  will,  and  in  which  her  mother  had  a  life  in- 
terest     This   sum  was  transferred  to  the  testatrix  after 
her  mother's  death,  and  formed  part  of  the  1400?.  3Z.  Ss, 
per  cent.  Stock,  the  remainder  of  which  was    purchased 
at  several  times  after  the  date  of  her  will.     The  testa- 
trix's father,  Charles  Evans,  was  her  sole  next  of  kin  at 
her  death,  and  he  was  then  residing  at  the  Cape  of  Oood 
Hope.     As  no  near  relation  of  the  testatrix  waa  known  to 
be  living,  the  churchwardens  of  the  parish  of  BuckLand^ 
Buntvngford,  and  a  friend  of  the  testatrix,  took  charge  of 
her  house,  and  of  the  property  in  it,  and  gave  the  necessary 
directions  for  her  funeral ;  and  when  the  above-mentioned 
will  was  found  among  her  papers,  notice  of  it  was  given  to 
the  Church  Missionary  Society,  who  thereupon,   through 
their  solicitors,  took  possession  of  the  testatrix's  property 
and  ready  money,  and  realised  thereby  a  sum  of  821.  or 
thereabouts.     In  the  latter  part  of  the  year  1848,  no  steps 
having  been  taken  by  any  person  to  prove  the  will  or  ad- 
minister the  estate,  John  Thornton,  the  treasurer  of  the 
Church  Missionary  Society,  applied  for  letters  of  adminis- 
tration with  the  will  annexed,  which  led  to  the  citation  of 
the  faither,  who  subsequently  appointed  the  Plaintiff  his 


CASES  IN  CHANCERY. 

attorney;  and  administration  of  the  estate  of  the  testatrix, 
with  a  fiu5  simile  of  the  will  annexed,  were  by  the  decree  of 
the  Prerogative  Court  granted  to  the  Plaintiff  as  such  at- 
torney. 

The  special  case  slotted,  that  the  funded  property  of  the 
testatrix  was  stUl  standing  in  her  name,  with  the  dividends 
in^hich  had  accrued  since  her  death ;  and  that  the  residuary 
j>Toparty  received  by  the  Church  Missionary  Society  was 
insufficient  to  discharge  her  funeral  expenses  and  the  costs 
of  the  suit 

The  Church  Missionary  Society  claimed  to  be  entitled 
t^   the   whole   sum    of   14002.   Stock,   and   to    the   divi- 
trends  due  thereon,  and  to  all  other  the  personal  estate 
of  the  testatrix,  subject  to  the  payment  of  her  funeral 
and  testamentary  expenses,  and  the  costs  of  the  suit  in 
^he  Ecclesiastical  Court,  and  the  testatrix's  debts,  if  any. 
Charles  Evcms,  the  father  and  sole  next  of  kin  of  the  tes- 
tiatrix,  claimed  to  be  entitled  to  all  her  funded  property 
smd  personal  estate,  except  the  sxmi  of  4:001.  SI.  58.  per  cent 
Stock  as  answering  the  bequest  contained  in  the  will,  as  it 
originally  stood,  of  400i.  Stock  New  3  J  per  cents.,  to  the  trea- 
surer of  the  Church  Missionary  Society;  and  he  contended, 
that  the  l^acy  of  600!.  to  the  treasurer  of  that  society  was 
adeemed,  and  that  the  debts  and  funeral  and  testamentary 
expenses  ought  to  be  paid  out  of  the  legacy  of  400!.  Stock ; 
and  the  Plaintifi*  was  advised  that  he  could  not  safely  ad- 
minister the  estate  without  obtaining  the  opinion  and  di- 
rections of  the  Court  upon  the  following  questions: — 

1.  Whether,  according  to  the  due  construction  of  thp 
above-mentioned  will,  it  operated  so  as  to  pass  the  whole  or 
any,  and  what  part  of  the  funded  property  and  personal  es- 
tate to  the  treasurer  of  the  Church  Missionary  Society  ? 
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2.  Whether  Elizabeth  Evans  did  or  did  not  die  intes- 
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tate  as  to  any  and  what  part  of  her  funded  property  and 
personal  estate  ? 

3.  By  whom  and  out  of  what  funds  the  funeral  and  tes- 
tamentary expenses  of  Elizabeth  Evans,  and  the  costs  of 
the  proceedmgs  in  the  Ecclesiastical  Court,  and  the  costs  of 
and  incidental  to  this  case,  and  the  debts,  if  any^  of  the 
said  testatrix  were  to  be  paid  ? 


ArgumefU.         Mr.  Ebmslcy  and  Mr.  T.  Wrigid,  for  the  Plaintiff. 

Mr.  Craig  and  Mr.  SideboUom,  for  the  Church  Mifi- 

sionary  Society. 

Mr.  Eddie  for  Charles  Evans,  the  next  of  kin,  argued, 
that  the  time  when  the  alterations  in  the  will  were  made 
being  unknown,  they  must  be  presumed  to  have  been  made 
on  the  day  on  which  the  will  bore  date;  and  that  there  was, 
moreover,  internal  evidence  that  they  were  contempo- 
raneous. [Vice-ChanceUor.  —  The  Ecclesiastical  Court 
must  have  presumed  that  the  alterations  were  made  before 
the  year  1838  (a),  or  they  would  not  have  given  probate.] 
The  language  of  the  will  must  be  applied  to  the  state  of 
the  property  of  the  testatrix  at  the  time,  and  the  residuaiy 
gift  to  the  society  is  only  an  informal  mode  of  expressing, — 
"  the  residue  of  my  capital  stock," — ^that  is,  exclusive  of  the 
6001,  or  of  any  subsequent  acquisition.  The  testatrix  had 
no  intention  to  bequeath  to  the  society  any  other  property 
than  that  to  which  she  specifically  refers;  and  the  600i. 
having  been  subsequently  got  in  before  the  legacy  could 
take  effect,  fell  into  the  general  residue  of  the  testatrix's  es- 
tate, as  to  which  she  died  intestate.  The  effect  of  the  gift  of 
the  4f00l.  stock  "after  the  executor  debts  and  funeral  ex- 

(a)  See  WiUs  Act,  7  Will.  4  &  1  Vict.  c.  26,  ss.  21,  34 
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penses  were  paid/'  was  also  to  exonerate  the  general  re- 
sidue, and  throw  those  charges  on  the  specific  legacy: 
Choat  V.  Yeats  (a),  Brovme  v.  Oroombridge  (6). 


TiCB-ChANCELLOE  : — 

The  case  has  been  very  ably  argued  by  Mr.  Eddie  for 
trhe  next  of  kin;  but  I  think  that,  looking  at  the  language 
used  by  the  testatrix,  and  the  rules  of  construction  adopted 
in  this  Courts  I  must  hold  that  the  stock  standing  in  the 
name  of  the  testatrix  at  the  time  of  her  death  passed  to 
the  treasurer  of  the  Church  Missionary  Society.  I  am 
bounds  where  any  balance  of  doubt  arises,  to  lean  rather  in 
fiskvour  of  testacy.  It  is  not  unnecessarily  to  be  supposed, 
that  this  lady,  making  her  will,  intended  to  die  intestate, 
at  least  as  to  any  considerable  portion  of  her  estate, — I  say 
any  considerable  portion,  for  as  to  the  residue  beyond  the 
stock,  of  which  the  chief  part  of  the  estate  consisted,  I  am 
compelled  to  conclude  that  there  is  an  intestacy.  The  more 
reasonable  construction  of  the  words  "  residue  of  my  pro- 
perty stock,''  seems  to  me  to  be  as  meaning  ''the  residue 
of  my  property  which  consists  of  stock,"  and  not  "  videlicet 
stock,"  referring  to  that  species  of  property  by  way  of  ex- 
ample or  illustration.  In  either  of  these  constructions, 
however,  the  will  would  pass  the  whole  of  the  3^  per  cent 
Bank  Annuities,  which  the  testatrix  had  at  the  time  of  her 
death.  It  would  be  unnecessary  to  consider  how  the  stock 
was  acquired.  There  is  certainly  the  difficulty  to  which 
Mr.  Eddia  adverted.  The  stock  is  to  b«  transferred  to  the 
legatee  within  twelve  months  after  the  mother's  decease, 
by  which,  if  the  mother  had  survived  the  testatrix,  there 
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The  case  of  Eewett  v.  Snare  (c)  was  also  referred  to.  Judgment, 


(a)  IJ.  &  W.  102.        (b)  4  Madd.  495.        (c)  1  De  Q.  &  S.  333. 
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1653.  would  have  been  an  intestacy  as  to  ilie  intennediate  divi- 
denda  The  explanation  which  he  suggests  of  the  substi- 
tution  of  the  words  "  residue  of  my  property/'  instead  ot 
"  ¥Ml.^'  is,  that  the  testatrix  having  ultimately  determined 
to  give  her  executor  202.  cash  out  of  the  iOOZ.  stock,  intro- 
duced the  former  words,  because  she  could  not  tell  how 
much  stock  would  require  to  be  sold  to  raise  the  202.,  or 
how  much  would  then  be  left  This  explanation  is  cer- 
tainly ingenious,  but  I  am  unable  to  adopt  it,  for  the  pur- 
pose of  giving  it  any  effect  in  the  construction  of  this  will 


JmdymeiU, 


The  costs  and  expenses  not  included  in  the  chai^  on  the 
stock,  and  properly  fsdling,  in  the  first  place,  on  the  re- 
siduary estates,  were  admitted  to  be  more  than  sufficient  to 
exhaust  the  general  residuary  estate,  and  would,  therefore, 
in  part  require  to  be  raised  out  of  the  stock;  and  it 
was,  therefore,  unnecessaiy  to  decide,  whether  the  e£kct 
of  the  charge  of  the  debts  and  funeral  expenses  on  the 
stock  was,  to  exonerate  the  residue,  or  to  do  more  than 
declare  that  the  testatrix  did  not  die  intestate  as  to  any 
part  of  her  funded  property,  and  that  the  whole  residue  oi 
such  property  passed  to  the  treasurer  of  the  Church  Mis- 
sionary Society. 
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1853. 

DIPPLE  V.  CORLES.  Jurutlth. 


T 


HE  testator^  having  nine  children,  gave  by  his  will  the  ^  testator, 

"  ^  ^  **  having  nine 

"vrhole  of  his  property  to  his  eldest  soa     The  eldest  son,  children,  by 

fHH  will   ttA\Q 

on  the  day  of  the  funeral,  communicated  to  the  family  aU  his  pro- 
liis   determination  to  divide  the  estate  equally  between  Sbem*who\t^ 
lumself  and  his  brothers  and  sisters:  adding,  that  he  pro-  the fj^eral, 

said  be  would 

posed  to  sell  everything,  in  order  that  it  might  not  be  divide  the 
S£dd  that  he  had  taken  more  than  any  of  the  others.  He  ^^uy  be- 
siJterwards  sold  some  personal  chattels,  and  became  him-  ^^^  ^^    , 

^  '  brothers  and 

self  the  purchaser  of  the  house  in  which  the  testator  lived  aisters  and 

t  a  sum  fixed  or  assented  to  by  the  rest  of  the  family,  that  the  whole 

the  husband  of  a  married  sister  having  signed  a  docu-  K^t' 

:xxient  expressing  such  assent  on  her  behalf  pot  be  said 

^  he  had  taken 

any  more  than 

Whilst  a  portion  of  estate  was  still   undisposed  of,  a  J^®  others. 

^  *  *  He  subse- 

j-udgment  creditor  of  Thomas,  one  of  the  sons,  filed  his  quentiy  acted, 
fcill  against  his  debtor  and  Edward  the  eldest  son,  praying,  poSo^of  the 
-tJiat  it  might  be  declared,  that  the  Plaintiff  had  a  valid  ^^n^^Jo^the 
charge  for  the  amount  of  his  judgment  debt  and  interest  intention  thus 
-upon  the  share  of  the  remaining  hereditaments  therein  withtheassent 
described,  which  the  bill  claimed  as  held  by  Edward  up-  children  md 
on  trust  for  Thomas,  and  praying  that  Edward  might  be  **  *  valuation 

•^  "  approved  by 

decreed  to  assign  such  share  to  the  Plaintiff,  and  to  account  them,  he  be- 
to  the  Plaintiff  for  the  share  of  Thomas  in  the  rents  and  ^^rof  a^^ 
profits  of  the  premises  previously  to  the  assignment;  and  ^o^^"**^ 
that,  as  against  Thomas,  the  Plaintiff  might  have  the  bene-  o^  the  estate : 
fit  of  the  charge  by  foreclosure,  sale,  or  otherwise.  regard  to  the 

property 
which  remain- 
ed  undivided, 
that  the  ex- 

Mr.  SouthgaU,  for  the  Plaintiff,  argued  that  the  Ian-  ^^^^^ 
guage  and  acts  of  the  Defendant  Edward,  with  reference  ^^^  ^^  °^°f° 

"     ®  '  thou  a  promise 

to  give  and 
^vide  it  amongst  the  brothers  and  sisters,  and  that  as  such  promise  it  was  nudum  pactum, 
^d  did  not  amount  to  a  declaration  of  trust  in  their  fovour. 


IM 


totlie  dmaedeoate,  hadhaid  tbeeOect  ofcreHtii^atnBt 
tat  the  benefit  of  the  other  chikhen  of  the  teitatoi;  and 
that  to  the  beDefil  of  such  tntst  the  iDcnmbnneenof  the 
chilfdiEn  veie  enthkd.  He  relied  co  that  cbs  of  cmbb  in 
which  the  cviker  cf  jgopenr^  not  ooofiemplsdi]^  any  aa- 
sgnment  of  it  to  auxher.  jet  savi  in  efiE?ct»  that  he  wiU 
f.imylf  stazad  poBseaEed  of  the  propertrfcr  the  benefit  of 
£ome  dtjiecio  cf  Lis  hocntT,  and  upm  wbiA  derhfatinn  it 
had  been  hcM,  that  the  owns*  had  this  oairtituied  him- 
self trustee  f-:^  the  perscns  indifattfrf  :  Ex  parU  Pye,  Ex 
pirie  Dubost  I'j]^  KtJbe^jridi  t.  Mannijng(b)^  Bemttey  t. 
Jladuj^y.  Whojil^  t.  Purr'^i]^  SiapiOon  t.  fifaipb- 
ioH  /],  MFadd^n  t.  J^ndkyns (/^,  I%orpe  t.  Owen  (g\ 


I  do  not  think  that  anT  Talid  dedaraftioQ  of  trasi 

m 

been  made  of  this  estate  tor  the  boiefit  nf  thr  diildrm   ■  m  u, 
mider  one  of  whom  the  Plaintiff  daints.     I  agree  thai  iViif   it 
knot  neoegsarr  that  the  precise  woids  **  trust  *  or 'oonfi-^i^^fefi. 
dence"  should  be  used,  in  order  to  create  a  trast»  and  tioc^^fejit 
any  expressions  will  suffice,  finom  whicii  it  is  dear  thai  iks^cAIie 
party  using  them  considers  himaelf  a  trustee,  and  adc^it^^otB 
that  character.     With  regard  to  personal  estate  it  is  m    ■^lot 
even  necessary  that  the  int^iticn  should  be  eipresBed  if      in 
writing,  but  a  trust  may  be  created  by  paroL    1£,  hoi 
the  case  be  one  of  doubt  or  difficulty  upon  the  words 
are  supposed  to  have  been  used,  the  Court  will  give 
to  the  consideration,  that  the  words^  not  bei^g 
to  writing  in  any  definite  and  unquestionahle  fbni^ 

(«:  IS  Tei.  140,  (€*  14  Sfaa.  1S«. 

&:  1  De  G^  M'X^  &  G.  176L  {/)  I  Hare,  4Uu 

(0  15  Bmt.  13.  /^'  5  Bear,  ttl 
v'i)  1  Keen.  551. 
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not  be  the  deliberately  expressed  sentiments  of  the  party  (a).        1853. 
Lord  Eldon,  in  Ex  parte  Pye(b),  adverts  especially  to 
the  bd,  that  the  testator  had  in  that  case  "  committed  to 
writing  **  what  he  thought  a  sufficient  declaration  that  he 
held  that  part  of  the  estate  in  trust  for  the  annuitant 
The  question  now  before  me  is,  wheth^  the  conversation ' 
which  took  place  on  the  day  of  the  fimeral  of  the  father 
amounts  to  a  declaration  by  the  Defendant  of  an  intention 
to  constitute  himself  a  trustee  of  this  estate,  or  of  any  spe* 
eific  part  of  it^  for  his  brothers  and  sisters.     [The  Vice- 
Chamcdlor  then  stated  the  expressions  admitted  to  have 
been  used,  and  the  subsequent  acts  to  the  effect  above 
mentioned.]    No  authority  has  been  cited,  nor  do  I  think 
that  any  can  be  found,  that^  upon  expressions  not  import- 
ing a  determination  to  hold  property  upon  trust  for  others, 
but  importing  nothing  more  than  a  determination  to  divide  it 
amongst  such  other  persons,  it  can  be  held,  that  such  exprech 
Ams  constitute  a  trust,  as  distinguished  from  a  mere  promise 
to  give.     The  question  is,  whether  the  Defendant  Edward 
Carles  did  more  than  promise  that  he  would  divide  the  estate 
of  his  fiftther  amongst  his  brothers  and  sisters  and  himself,  or 
whether  he  said  that  he  would  hold  it,  as  to  their  aliquot 
shares,  in  trust  for  them.    The  subsequent  acts  and  com- 
munications are  not  inconsistent  with  either  view;  but 
they  axe  certainly  more  consistent  with  the  supposition  of 
the  intention  to  give  than  of  a  trust    If  he  were  a  trustee, 
he  would  have  been  under  an  incapacity  to  purchase  the 
hous^  and  by  the  purchase  he  would  on  that  supposition 
liave  placed  himself  in  a  situation  in  which  his  conduct 
^ould  be  liable  to  be  impeached.    It  was  remarked,  that 
in  the  calculation  of  the  sums  to  be  divided,  the  Defendant 
]Sd/wa/rd  0 cries  had  treated  himself  as  an  accounting  party, 
lyy  scrupulously  stating  and  deducting  the  costs  and  ex- 
penses; but  I  do  not  see  that  this  fact  in  any  degree  tends 

(a)  Vide  Patef#an  y.  Murphy ^  supra,  p.  91.  (6)  18  Ves.  150. 


186  CASES  IX  CHAXCERY. 


1853L  to  render  the  act  lem  one  of  simple  gift  to  his  farotheis 
Ifurtm  '^^  sistenL  It  is  a  bet  whidi  I  do  not  think  assiits  the 
r^wm       aigument  <»i  one  side  or  the  other. 

It  appears  to  me  that  a  dear  expression  of  intention 
shoold  be  fomid,  before  the  Court,  in  a  case  like  the  pre- 
sent, can  hold  that  a  party  intended  to  sobject  Jiimaplf  to 
aD  the  consequences  of  the  liability  to  account  and  inquiiy 
which  is  involved  in  the  positicxi  of  a  trustecL  This  De- 
fendant, being  honorably  minded  to  do  what  was  right  be- 
tween himself  and  his  brothers  and  SLsters,  told  them  that 
he  would  make  such  a  division  of  the  property  as  they 
mi^t  conceive  their  &ther  ought  to  have  made ;  and  if  I 
were  to  hold  that  this  declaration  of  his  intentions  sub- 
jected him  to  all  the  consequences  of  a  declaration  of  trust 
of  the  property,  the  distinction  between  the  position  of  a 
trustee  and  that  of  a  person  subject  to  the  imperfect  obliga- 
tion created  by  what  the  law  consideis  as  only  nudum 
pactum,  would  be  obliterated. 

A  case  was  put  in  argument  of  a  party,  who,  haviog  a— 
sum  of  ^10,000  Consols,  should  say  to  another,  **  1  have  de- 
termined to  make  you  a  present  of  this  fund,''  and  who 
should  afterwards  recognise  the  gift  by  aUowing  the  done^ 
to  receive  the  dividends  on  <f  5000,  or  a  half  of  the  stock, 
and  it  was  asked,  whether  this,  according  to  the  decision  iik 
Ex  parte  Pye  (a)  and  the  other  cases,  would  not  create  i^ 
trust  for  the  party  intended  to  be  benefited.      I  think  it^ 
very  questionable  whether  the  latter  could  sucoessftdly  fila 
a  bill  for  the  other  «£^5000.     I  do  not  think  that  any  case 
has  gone  the  length  of  saying  that  a  trust  would  thus  bo 
created  as'to  the  whole  sum.     In  Ex  parte  Pye,  the  declara- 
tion extended  to  the  whole  fund  which  the  cestui   que 
trust  claimed.     In  Bentley  v.  Mackay  (6),  the  party  in- 

(a)  18  Ves.  140.  (6)  15  Beav.  12. 
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tended  to  be  benefited  by  the  voluntary  settlement  was 
permitted  to  receive  the  whole  of  the  dividends  on  the 
stock;  the  acts  of  the  parties  were  in  entire  accord- 
ance with  the  supposed  trust  In  Wheatley  v.  Purr  (a), 
the  transfer  of  the  fund  was  made  expressly  in  trust  for  the 
parties;  and  it  was  a  case  which  admitted  of  no  doubt  In 
Stapleton  v.  Stapleton  (6),  the  transfer  of  the  fund  was 
made  in  the  books  of  the  bank,  and  five  accountable  re- 
ceipts for  0^800  each  were  drawn  and  deposited  in  the 
names  of  the  wife  and  four  children  for  the  benefit  of  the 
children.  This  was  a  declaration  of  trust  of  the  debt^ 
which  thenceforth  remained  due  from  a  third  party.  The 
trust  fund  was  in  fact  mixed  up  with  the  other  monies  of 
the  trustee,  and  the  receipts  were  subsequently  cancelled, 
and  the  proportions  in  which  the  fund  was  to  be  applied 
for  the  benefit  of  the  different  children  were  varied,  but 
the  daughter  whose  name  was  omitted  in  the  subsequent 
appropriations  of  the  fund  took  no  more  than  her  fourth 
share  of  the  fund  to  which  the  declaration  originally  ex- 
tended. 
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DiFFLB 

o. 
Ck>aLES. 


Judgment. 


The  utmost  that  can  be  urged  in  behalf  of  the  Plaintiff 
is,  that  the  declaration  of  the  Defendant  in  this  case  was 
equivocal ;  but  that  is  not  sufficient  to  establish  the  title 
which  he  claims.  I  think,  however,  that  the  evidence  of 
what  took  place  preponderates  in  favour  of  there  being 
Clothing  more  than  a  promise  to  give,  and  not  any  trust 
declared. 


Mr.  BoU,  for  the  Defendant,  was  not  called  upon. 


(a)  I  Keen,  551. 


(6)  14  Sim.  186. 


SB  CASES  IN  CHANGEBT. 

1858. 

June^rd.  LANE  v.  DEBENHAM. 

Wliere  there  DaNIEL  FOSTER,  by  his  will,  dated  in  1843,  gave 

WAS  ft  dOVlBd 

and  bequest  of  B^d  devisod  unto  J,  E.  Lane  and  E.  Powell,  their  execu- 
ot^^proTOT-  ^^  ^^^  administrators,  his  freehold  house  and  premises, 
^i,  k  ♦  known  as  the  Qeorge  Inn,  and  the  appurtenances,  a  piece 
totor'8  real  of  freehold  meadow  land  called  HolywM,  two  fireehold 
Mtate^two  cottages  situated  in  Spicer-street,  and  a  plot  of  ground  at 
SeoutoTB^*  d  *^®  comer  of  Dagnal-lome,  all  in  Saint  Alhana;  and  also 
administra-  all  or  any  sum  or  sums  of  money  which  might  be  due  or  corn- 
trust  by  sale  ing  to  him  on  the  security  of  any  bill  or  bills,  note  or  notes 
^tiie^^l^  cf  hand  or  other  memorandums,  a  schedule  or  list  of  whidi 
oretion,  to  ^^^^s  therewith  inclosed,  all  book  or  other  contract  debts, 

raise  and  in- 

Test  a  certain  "  and  all  other  his  (my)  real  and  personal  estate  and  effects 

and  apply  the'  whatsoever  and  wheresoever,'^  and  declared  the  trusts  as  fid- 

^JjJJJJj^J^®  lows: — "that  the  sum  of  2000?.  shall,  as  soon  as  convenient 

*f  tif^t^****  after  my  decease,  be  raised  out  of  my  said  estates  by  sale  or 

tor's  daughter,  otherwise,  at  the  discretion  of  my  said  trustees,  and  that  the 

of  twentymo,  ^aid  sum  of  20002.  shall  be  invested  in  some  good  and  safe  se- 

w  Se^iume  ^^^^7  "^  ^®  names  of  my  said  trustees,  and  the  interest  and 

to  her  for  her  dividends  arising  therefrom  shall  be  appropriated  to  the 

separate  use;  *  x      * 

one  of  the  de-  maintenance,    support,    and  education    of  my  daughter 

after  the  death  SavoJi  Ann,  UTiiil  she  shall  attain  the  age  oftwenly-one 

butdu^Uie  y^^^'  ^^'  which  the  said  interest  or  dividends  shall  be 

lifetime  of  the  duly  paid  to  my  said  daughter  half  yearly  for  her  separate 

dauffhteri  and 

whiUt,  there-  use,*'  for  her  life,  or  until  the  trusts  thereof  particularly 

nerossaiythat  Created  were  otherwise  determined.     The  testator  then. 

iko  c^ai^  directed  that  the  residue  of  his  personal  and  real  estate 

should  be  ^ 

raised,  pro-  and  effects  should  be  invested  or  secured  at  the  discretion. 

oeeded  to  soil 

the  estate:—  of  his  trustees,  and  the  rents,  issues,  and  profits  paid  over 

Sjwtion  to  ^  ^^  ^^  ^^^  ^^^  ^^®»  subject  to  certain  legacies  to 

the  title,  that  legatees  therein  named,  to  be  paid  at  their  respective  ages 

the  surviving  *  x  «? 

devisee  in 

trust  might  exercise  the  option  of  selling,  and  the  power  of  sale;  and  that  an  applicatioii  U 

Bach,  a  oase  for  the  direction  of  a  Court  of  equity  was  unnecessary. 
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of  twenty-one.  And  the  testator  directed  that,  at  the  de-  1853L 
oease  of  his  wife,  all  such  rents,  issues,  and  profits  should  lanb 
ihenoeforth  be  paid  to  his  daughter,  her  executors,  admin-  d^b^ham. 
istrators,  or  assigns;  and  in  case  his  daughter  should  die 
leaving  lawful  issue,  then  he  directed  that  all  the  said  real 
and  personal  estate  and  efifects  should  become  the  absolute 
property  of  such  issue;  and  in  case  his  daughter  should  die 
before  his  wife,  and  leave  no  issue,  he  directed  that  all  his  said 
real  and  personal  estate  should  be  divided  between  certain 
nephews  and  nieces  of  himself  and  his  wife  therein  named 
By  the  usual  trustee  clauses,  the  testator  declared,  that  his 
said  trustee  and  trustees  of  that  his  will  should  be  charged 
and  chargeable  only  with  such  monies  as  they  should 
actually  receive  by  virtue  of  the  trusts  thereby  reposed  in 
them,  Sec ;  and  that  it  should  be  lawful  for  his  said  trustees 
respectively,  by  and  out  of  the  monies  which  should  come 
to  their  or  his  hands,  to  retain  or  allow  to  each  other  all 
costs,  &C. ;  but  there  was  no  clause  declaring  that  the  re- 
ceipts of  the  trustees  or  trustee  should  be  an  indemnity  to 
purchasers  of  the  testator's  estate  for  the  monies  therein 
expressed  to  be  received.  The  testator  thereby  appointed 
his  wife  executrix,  and  Lane  and  Powell  trustees  and  ex- 
ecutors of  his  will;  and  he  died  in  1845.  Lome  and 
Powell  and  the  widow  proved  the  will,  and  the  two  former 
accepted  and  acted  in  the  trusts  of  the  devise.  Powell 
died  in  1851,  the  2000Z.  not  having  been  raised. 

La/ne^  for  the  purpose  of  raising  the  2000Z.,  caused  cer- 
tain of  the  devised  premises  to  be  offered  for  sale  by  public 
auction  on  the  19th  May,  1852.     The  ninth  condition  of 
oale  was  as  follows: — The  whole  of  the  property  is  sold  by 
the  vendor  under  the  trusts  of  the  will  of  Mr.  Daniel  Foster ^ 
deceased,  the  produce  of  which  is  to  be  invested  upon  the 
trusts  of  such  will,  and  the  purchaser  shall  be  satisfied 
with  the  investment  by  the  vendor,  or,  in  case  of  his  death, 
by  his  personal  representatives,  of  the  purchase-money  for 
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each  lot  (after  deducting  the  costs  incident  to  the  sale  of 
the  property)  within  twenty-one  days  after  the  receipt  of 
such  purchase-money,  in  the  name  of  the  vendor  or  his 
personal  representatives,  in  such  of  the  public  funds  as  he 
or  they  may  elect;  and  he  or  they  will,  if  required  by  any 
purchaser,  sign  a  declaration,  that  such  investment  is  made 
on  the  trusts  of  the  will  of  the  said  Daniel  Foster,  every 
such  declaration  to  be  prepared  and  executed  at  the  ex- 
pense of  every  purchaser  requiring  the  same;  and  the  re- 
spective purchasers  are  hereby  excluded  from  making  any 
objection  to  the  title  on  account  of  the  omission  from  the 
said  wUl  of  a  clause  authorising  his  trustees  or  the  vendor 
to  give  discharges  for  the  purchase-money  of  the  property 
to  be  sold  under  the  trusts  of  the  wilL 

The  Defendant  0,  Debenham  became,  at  the  sale,  the 
purchaser  of  Lot  1.  He  subsequently  objected  to  the  title, 
on  the  ground  that  the  trust  in  the  will  for  raising  the  sum 
of  2000?.  could  not  be  exercised  by  the  PlaintiflF  as  the  sur- 
viving trustee.  This  question  the  parties  agreed  to  submit 
to  the  Court  in  the  form  of  a  special  case. 


Argument.         Mr.  Chandlese  and  Mr.  Surrage  for  the  Plaintiff 

Mr.  Walker  for  the  Defendant. 

The  authorities  cited  were  Nicloson  v.  Wordsworth  (a), 
Adams  v.  Taunton  (6),  Jones  v.  Price  (c),  Crewe  v. 
Dicken  (d),  Forbes  v.  Peacock  (e),  Cooke  v.  Crawford  (/), 
OckUston  V.  Heap((f),  Macdonald  v.  WaUcer(h),  and  I 
Sugd.  Powers,  14j3— 146. 


(a)  2  Swanst.  365. 
(6)  5  Madd.  435. 

(c)  11  Sim.  667. 

(d)  4  Ves.  96. 

(e)  1  Cr.  &  Ph.  717;  &\  C.  11 


M.  &  W.  630. 
(/)  13  Sim.  91. 
(g)  1  De  G.  &  S.  640. 
(A)  14  Beav.  666. 
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Vice-Chakcellob  : — 

The  devise  in  this  case  to  Zone  and  PoweU,  their 
executors  and  administrators,  of  the  specific  freehold  estate 
and  other  property,  **  and  all  other  his  real  and  personal 
estate  and  effects  whatsover  and  wheresoever/'  upon  the 
trusts  subsequently  declared,  is  a  devise  which  clearly 
passes  the  whole  fee  to  the  trustees,  although  the  words 
executors  and  administrators  are  inapt  words  as  to  the 
really.  The  question  as  to  the  mode  of  raising  the  2000!. 
will  not  arise,  unless  the  l^atee  for  whose  benefit  it  was 
intended  is  alivet»  a  &ct  which  is  not  stated  in  the  special 
casa  Looking  at  the  question,  which,  it  appears  by  a 
letter  stated  in  the  case,  was  asked  by  the  purchaser,  whe- 
ther that  person  were  alive, — ^to  the  fact  that  the  abstract 
was  then  sent^  and  that  the  objection  taken  was  that 
the  discretion  as  to  sale  cannot  be  exercised  by  one  trustee 
alone,  and  that  the  sum  might  be  raised  otherwise,  I  think 
I  may  assume  the  £Etct  of  the  existence  of  the  party 
interested  at  the  time  of  the  sale.  It  will  be  proper  that 
the  declaration  of  the  Court  should  be  prefaced  by  reciting 
that  it  proceeds  upon  that  assumption. 


1853. 


JudgmetU. 


The  main  question  is,  whether  or  not,  there  being  a 
direct  trust  to  raise  20002.  by  sale  or  otherwise, — and 
thus  a  discretion  to  be  exercised,  and  one  of  the  trustees 
toeing  dead, — ^it  is  thereby  rendered  impossible  for  the 
Surviving  trustee  to  execute  this  trust  without  the  direction 
of  the  Court  The  money,  it  is  clear,  must  be  raised ;  can 
t^lie  surviving  trustee  raise  it  by  means  of  a  sale,  or  is  it 
Xiecessary  to  come  to  the  Court  in  order  that  the  Court 
XxLSLj  exercise  its  discretion  whether  it  is  to  be  by  sale,  by 
xnortgage,  or  by  some  other  appropriation  ? 


Mr.  Walker  has  argued,  that,  whether  the  case  be  one  of 
power  or  a  trust,  if  it  be  confided  to  two  persons,  or  if  it 
VOL.  XL  o  H.  w. 
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be  a  mere  trust  for  sale^  if  it  be  said  that  the  sale  is  to  be 
made  by  two  persons,  a  sonrivor  of  the  two  can  never 
execute  it     The  argmnent  proceeds,  as  it  appears  to  me, 
upon  an  entire  disregard  of  the  distinction  between  powers 
and  trusts.     No  doubt,  where  it  is  a  naked  power  given  to 
two  persons,  that  will  not  survive  to  one  of  them,  unless 
there  be  express  words,  or  a  necessary  implicaticm  upon  the 
whole  will,  shewing  it  to  be  the  intention  that  it  should  do 
so.     But  the  ground  of  that  rule  is,  that,  wheie  the  testator 
has  disposed  of  his  property  in  one  direction,  subject  to  a 
power  in  two  or  more  persons  enabling  them  to  divert  it  in 
another  direction,  the  property  will  go  as  the  testator  has 
first  directed,  unless  the  persons  to  whom  he  has  given  the 
power  of  controlling  the  disposition  exercise  that  power. 
He,  therefore,  to  whom  the  testator  has  given  the  property, 
subject  to  having  it  taken  firom  him  by  the  exercise  of  the 
power,  has  a  right  to  say  that  it  must  be  exercised  modo  et 
form&.     It  is  therefore  a  rule  of  law,  that,  in  all  cases  of 
powers,  the  previous  estate  is  not  to  be  defeated  unless  the 
power  be  exercised  in   the   manner  specifically  directed. 
When,  on  the  other  hand,  a  testator  gives  his  property,  not 
to  one  party  subject  to  a  power  in  others;  but  to  trustees, 
upon  special  trusts,  with  a  direction  to  carry  his  purposes 
into  efiect,  it  is  the  duty  of  the  trustees  to  execute  the 
trust ; — ^thus,  if  the  direction  be  to  nuse  a  certain  sum  of 
money,   the  estate  is  thereby  at  once  charged,   and  it 
becomes  the  duty  of  the  trustees  to  raise  the  charge  so 
created     If  an  estate  be  devised  to  A,  and  B,  upon  tmsfc 
to  sell,  and  thereby  raise  such  a  sum,  it  is  I  think  a  novel 
argument,  that,  after  A's  death,  B.  cannot  sdl  the  estate 
and  execute  the  trust 


In  Nidoson  v.  Wm^dawoi'th  (a)  and  Cretoe  v.  Dicken  (&), 
and  that  class  of  cases,  the  question  was  a  diflferent 
one, — ^whcther,  under  a  devise  to   several  persons,  upon 


(a)  S  Swanst.  365. 


(b)  4  Vea.  97. 
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trust  to  sell, — where  the  sale  takes  place  in  the  lifetime  of 

one  who  has  released  or  disclaimed  the  trust,  the  other 

trustees,  in  whom  the  estate  is  vested  by  such  release, 

can  execute  the  trust.     In  Orewe  v.  Dicken,  there  was 

a  gift  to  A.  and  B.,  in  trust  that  they  and  the  survivor  of 

them  should  sell.     One  disclaimed,  so  that  in  fact  the  sale 

was  not  made  by  the  survivor,  and  the  question  was  whether 

the  other  trustee  could  sell.     Mr.  Walker  said,  that  that 

class  of  cases  turned  on  the  construction  given  to  the  word 

survivor;  but  it  was  not  only  that— -it  was  a  question  whether, 

in  an  event  not  contemplated  by  the  testator;  a  person  who 

was  acting  in  the  trusts,  and  in  whom  the  devised  estate 

was  vested,  could  make  a  good  title.     In  Nicloson  v. 

Wordsworth^  Lord  Sldon  said,  he  had  not  much  doubt,  and 

that  in  his  own  case,  if  he  were  himself  the  purchaser,  he 

Would  not  reject  the  title  on  that  ground  alona     Where 

there  is  a  power  given  to  A,  and  £,  and  no  estate  given  to 

them,  if  A.  dies  or  renounces,  B.  alone  cannot  make  a  title. 

Lord  8t.  Leonards  thus  states  the  rule : — **  It  is  regularly 

true  at  common  law,  that  a  naked  authority  given  to  several 

Cannot  survive  '*  (a) ;    and  he   adds,  "  the  same  doctrine 

applies  to  powers  operating  under  the  Statute  of  Uses ; " 

and  he  cites  the  case  from  Dyer,  **  where  cestui  que  use  in 

£&e,  before  the  Statute  of  Uses,  willed  that  his  feoffees  A.,  B,^ 

and  C  should  suffer  his  wife  to  take  the  profits  for  her  life» 

and  that  after  her  decease  the  premises  should  be  sold  by 

liis  said  feoffees, — one  of  the  feoffees  died,  and  then  the 

vrife  died  :^  and  it  was  ruled  that  the  survivors  could  not 

aelL     But  if  an  estate  be  given  to  two  persons,  upon  trust 

to  sell,  there  is  no  doubt  the  survivor  may  sell.     The  case  is 

then  within  the  rule  put  by  Lord  Cokey  and  which  I  am  not 

aware  has  ever  been  disputed,  that  **  as  the  estate,  so  the 

trust  shall  survive.'' 


i85a 


Judgment, 


The  case  of  Cooke  v.  Crawford  (b)  and  others,  which 

(a)  1  Sugd  Pow.  143.  (b)  13  Sim.  91. 

O  2 
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were  relied  upon,  turned  upon  the  question,  whether  the 
trustee  could  delegate  his  authority.  The  parties  to  whom 
the  estate  had  been  devised  for  sale  had  attempted  to 
transfer  or  devise  it  to  others;  and  it  was  held,  that  the 
parties  thus  irr^ularly  constituted  tnistees  of  the  estate 
could  not  exercise  the  powers,  or  sell  or  give  discharges  to 
the  purchasers. 

The  case  before  the  Master  of  the  Rolls  (a)  was  of  the 
same  description.  The  estate  and  powers  were  given  to 
two  trustees  and  the  survivor  of  them ;  and  the  question 
was,  whether  the  survivor  could  hand  over  to  a  devisee  of 
the  estate  the  performance  of  the  powers  also;  and  the 
Master  of  the  Rolls  held  that  to  be  so  doubtful,  that  he  could 
not  force  it  upon  an  unwilling  purchaser.  Here  the  estate 
has  not  been  transferred  or  devised  to  other  persons,  but  re- 
mains in  the  survivor  of  the  trustees,  in  whom  the  testator 
placed  it. 

The  real  difficulty,  if  it  be  one,  is  in  the  second  point; 
upon  which  the  argument  for  the  Defendant  proceeded, — 
the  trust  to  raise  ''by  sale  or  otherwise."'  I  do  not  think 
the  words,  "  at  their  discretion,'"  are  important  It  is  said^ 
that  the  sum  might  be  raised  by  mortgage  or  appropria- 
tion; and  that  this  is  a  species  of  authority  which  the 
CSourt  will  not  permit  one  person  to  exercise,  where  it  was 
given  originally  to  two.  If,  it  was  asked^  the  authority 
follows  the  est&te, — ^when^  on  the  decease  of  the  trustee^ 
the  real  and  personal  estate  is  separated, — ^with  which  estate 
does  it  go  ?  Is  the  heir  or  the  executor  to  have  it  ?  I  do 
not  say  that  a  difficulty  might  not  arise  upon  this  pointy 
but  it  has  not  arisen.  There  might  be  some  question  whe- 
ther the  authority  had  come  to  an  end  if  the  real  and  per- 
sonal estate  had  fallen  into  different  hands;  but  one  trustee 


(a)  M'Donald  v.  Walker,  14  Beav.  666. 
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still  alive;  and  I  apprehend,  that  where  you  have  an  ab- 
solute trust  to  raise  out  of  a  common  fund  a  snm  of  money, 
either  by  sale  or  otherwise,  in  clear  terms,  as  in  this  case, 
there  is  no  such  difficulty  as  has  been  suggested.  The  sum 
being  necessary  to  be  raised,  it  is  clear,  that,  if  the  case 
were  brought  here,  the  Court  would  direct  the  surviving 
trustee  to  raise  the  money,  he  having  the  whole  legal  es- 
tate, and  being  subject  to  the  obligation  to  execute  the 
trust  He  has  the  same  power  as  was  given  to  the  two 
trustees, — a  power  arising  from  the  combined  circumstances 
of  the  absolute  duty  which  is  imposed  upon  him,  accom- 
panied by  an  estate  which  enables  him  to  perform  it 


1853. 
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The  trustee  has,  in  this  case,  executed  the  duty  which 
the  trust  has  cast  upon  him;  and  I  am  asked  by  the  De- 
fendant to  say,  that,  in  doing  so,  he  has  committed  a  breach 
of  trust,  because  he  has  proceeded  to  raise  the  money  after 
the  death  of  his  co-trustee.     If  I  were  to  lay  down  such  a 
rule,  where  is  it  to  stop  ?    It  would  follow,  that,  whenever 
an  estate  is  vested  in  two  or  more  trustees  to  raise  a  sum 
l>y  sale  or  mortgage,  or  even  to  sell  by  auction  or  private 
contract^  the  parties  must  ^^^  the  death  of  one  of  the 
trustees,  come  to  this  Court  for  directions  before  they  can 
execute   the  trust      The   Court  has    not  better  means 
of  exercising  the  option  than  the  party  against  whom  the 
objection  is  taken,  nor  are  its  means  so  good.     I  think, 
as  I  have  observed,  that  the  fallacy  of  the  argument  on 
behalf  of  the  Defendant  is  in  mixing  together  the  rules 
applicable  to  bare  powers  or  authorities,  and  those  apply- 
ing to  interests. 


KBCiTXy  that,  it  appearing  by  the  letter  of  the  20th  of  May,  that 
inquiry  was  made  by  the  Defendant's  solicitors,  whether  Sarah 
Anne^  the  daughter  of  the  testator,  were  living,  and  whether  she 
had  any  iasue,  and  the  abstract  of  title  having  been  afterwards  sub- 
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mitted,  and  the  Defendant's  solicitors  having  then  by  their  letter 
of  the  7th  of  June  required  to  be  satisfied  that  the  2000^.  had  not 
been  raised  by  any  prior  sale  or  investment,  and  having  raised  no 
question  other  than  the  question,  whether  that  sum  could  be  raised 
by  Lane  as  the  surviving  trustee,  the  Court  is  of  opinion  that  the 
trust  contained  in  the  will  for  raising  the  sum  of  2000/.  can  be  ex- 
ercised by  the  Plaintiff  as  the  surviving  trustee. 


June  3rd 
and  24^A; 
July  idth. 

A  bequest  of 
residuary  per- 
sonal estate  to 
A,  for  life,  and 
should  she 
have  a  child  or 
children,  then 
to  it  or  them 
for  ever. 
After  the 
death  of  the 
testatrix,  A, 
married,  and 
had  issue : — 
Beld,  that, 
pursuing  the 
mtent  uf  the 
gift,  and  by 
analogy  to 
estates  created 
by  way  of  use 
or  devise,  as 
distinguished 
from  estates 
raised  by  con- 
veyance at 
common  law, 
— the  children 
o{  A.,  not- 
withstanding 
their  interests 
vested  neces- 
sarily at  dif- 
ferent times 
as  they  came 
into  eate,  took 
as  joint 
tenants. 


KEN  WORTHY  v.  WARD. 

XHE  will  of  Elizabeth  Wordsworth,  made  in  October, 
1838,  after  several  specific  and  pecuniary  bequests,  con- 
tained the  following  residuary  gift: — **I  give  her  [Harriet 
Elizabeth  Leatharri,  a  legatee  named  in  a  clause  imme- 
diately preceding,]  the  interest  of  the  residue  of  my  pro- 
perty for  her  life,  and  should  she  many  and  have  a  child 
or  children,  I  give  it  or  them  the  principal  for  ever;  should 
she  not  marry  and  have  a  child  or  children,  I  then  at  her 
death  leave  the  principal  to  be  equally  divided  between  the 
oldest  living  descendant,  male  or  female,  of  my  cousin 
WiUia/m  Leatham,  and  the  oldest  living  descendant,  male 
or  female,  of  my  cousin  lAuke  Howard,  and  the  oldest 
living  descendant,  male  or  female,  of  my  cousin  Elizabeth 
Howard"    The  residuary  personal  estate  was  ascertained, 
and  invested  in  the  funds  in  the  names  of  the  executor& 

After  the  death  of  the  testatrix,  Harriet  Elizabeth 
Leatham  intermarried  with  the  Plaintiflf,  Joseph  Kerir 
wo^iJiy,  and  died  in  1853,  leaving  three  children  living, 
and  having  had  a  fourth  child,  who  died  in  infancy;  the 
Plaintiff  subsequently,  as  the  administrator  of  his  deceased 
child,  filed  his  claim  against  the  executors  of  the  testatrix 
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for  a  transfer  to  himself  of  one-fourth  of  the  residuary  per- 
sonal estate 


Mr.  RoU  and  Mr.  Eddie,  for  the  Plaintiff,  argued,  that 
the  gift  to  the  children  of  the  tenant  for  life  created  a 
tenancy  in  common.     In  Woodgate  v.  U'nwin(a),  a  case 
like  the  present,  it  was  held  that  the  gift  to  children  was 
wanting  in  the  unity  of  the  time  of  vesting,  which  is  neces- 
sary to  the  creation  of  a  joint  tenancy;  for  the  children 
oome  into  esse,  and  their  interests  consequently  vest,  at 
different  times.      "If  lands  be  demised  for  life,  the  re- 
xxiainder  to  the  right  heirs  of  /.  S.  and  of  /.  N, ;  /.  S.  hath 
xssue  and  dieth,  and  after  J.  K,  hath  issue  and  dieth ;  the 
X£sues  are  not  joint  tenants,  because  the  one  moiety  vested 
sit  one  time,  and  the  other  moiety  vested  lEit  another  time:" 
Co.  litt  1 88.  a.     It  is  only  different  in  the  case  of  convey  - 
suices  by  way  of  use;  for,  "  if  A,  make  a  feoffment  in  fee  to 
the  use  of  himself  and  of  his  wife  that  shall  be,  for  the  term 
of  their  lives,  upon  the  marriage  the  wife  shall  take  jointly 
with  him,  notwithstanding  they  come  to  their  estates  at 
several  times:  ''Sanders'  Uses,  1S5 ;  Co.Litt  188.  a.;  but  the 
reason  of  the  difference  is,  that,  in  the  case  of  the  use,  the 
estate  is  vested  and  settled  in  the  feoffees  till  the  future  use 
comes  into  esse :  Co.  Litt  188.  &,  n.  (IS).     This,  being  a 
bequest  of  personalty,  is  in  the  nature  of  a  common  law 
conveyance,  and  must  be  governed  by  the  same  rule  as  a 
feoffment      The  law  relating  to  bequests  of  personal  estate 
is  derived  from  the  civil  law  rather  than  from  any  analogy 
to  the  effect  of  the  Statute  of  Uses  ;  and  the  rule  of  the  civil 
law,  as  well  as  that  of  equity,  inclines  in  favour  of  tenancy 
in  common  as  the  more  equal  and  beneficial  tenure. 
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• 

Mr.   WiUcock  and  Mr.  Ooreny  for  the  three  surviving 
children  of  the  Plaintiff,  argued,  that  the  children  took 


(a)  4  Sim.  129. 


198 

1853. 

KlNWORTHT 
V. 

Wabd. 


ArgtmetU, 


CASES  IN  CHANGEBT. 

under  the  will  aa  joint  tenants,  and  that  the  share  of  the 
deceased  child,  therefore,  survived  to  the  other  three: 
Stratton  v.  Best  (a),  Oates  d.  HaMerley  v.  Jackson  (b),  Feame 
Conting.  Rem.  a  4,  s.  4,  (p.  312,  edit  9).  The  bare  prin- 
ciple laid  down  in  Coke  Littleton,  without  the  qualification, 
was  alone  cited  in  Woodgate  v.  Unvdn,  and  that  case  had 
never  been  followed :  Currie  v.  Gould  (c),  Dick  v.  Lucy  (d), 
AwAea  v.  SkiUern  (e).  It  was  material  to  note,  that,  where 
the  testatrix  had  wished  to  create  a  tenancy  in  common,  as 
in  the  gift  over,  she  had  used  proper  words  to  effect  the 
intention.  In  bequeathing  the  principal  to  '^  it  or  them,'' 
the  testatrix  spoke  of  a  child  or  children  distinctly  as  con- 
stituting a  class. 


Mr.  Lee  (am.  cur.)  mentioned  the  case  of  Menoe  v. 
Bdgater  (/),  and  cases  there  referred  to. 


Judgment,      ViCE-ChANCELLOR  : — 

The  question  is,  whether  the  legatees  take  this  sum  of 
money  as  joint  tenants  or  as  tenants  in  com'mon«  I  find  it 
impossible  to  reconcile  the  case  of  Woodgate  v.  Unwin  (gf) 
with  that  of  Amies  v  SkUlern  (A),  if  the  principle  of  Woodr 
gate  v.  Unwin  must  be  taken  as  laying  down,  that,  where 
there  is  a  gift  to  children  on  attaining  the  age  of  twenty-one 
years,  the  mere  circumstance  of  these  children  coming  into 
esse  at  different  periods  is  of  itself  sufficient  to  convert  the 
joint  tenancy  into  a  tenancy  in  common.  That  caiSe  may, 
perhaps,    be  supported  on  this  position,   that  one  child 


(a)  2  Bro.  C.  C.  233. 

(b)  2  Str.  1172. 

(c)  4  Beav.  117. 

(d)  8  Beav.  214. 
{€)  14  Sim.  428. 


(/)  Since  reported  4  De  G.  & 
S.  162. 

(g)  4  Sim.  129. 
(A)  14  Sun.  428. 
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having  attained  twenty-one  years  of  age,  and  having  thus 
acquired  a  vested  interest^  cannot  be  a  joint  tenant  with 
children  who  have  no  vested  interest,  because  they  cannot  be 
joint  tenants  with  him.    Not  even  on  that  ground,  however, 
can   I  reconcile   Woodgate   v.    Umuin   with  Amies  v. 
8hillem,  or,  as  it  appears  to  me,  with  the  general  current 
of  authorities.    In  ATrdes  v.  SkiUem,  the  gift  was  to  and 
amongst  all  the  children  of  the  testator's  brother  Isaac,  for 
their  respective  lives ;  and  as  they  should  respectively  die, 
the  principal  of  their  respective  shares  was  to  go  to  their 
respective  children.    One  of  the  daughters  of  Isaac  mar- 
ried George  Boyce  and  had  three  children,  two  of  whom 
were  dead  when  the  surviving  child  claimed  by  survivor- 
ship.   The  Court  declared,  that,  according  to  the  true 
construction  of  the  will,  the  children  of  Aim,  Boyce  took  as 
joint  tenants,  and  that  the  Plaintiff,  as  the  surviving  joint 
tenant,  took  the  whola    I  am  not  able  to  distinguish  that 
case  upon  any  intelligible  principle  from  the  one  now  before 
ma     Woodgate  v.  Unwin  was  cited  in  the  argument; 
but  the  Vice-Chancellor  of  Engla/nd  said  there  was  nothing 
in  the  will  to  shew  that  the  children  of  any  one  child  of 
Isaac  were  to  take  the  share  of  which  the  parent  was 
tenant  for  life  otherwise  than  as  joint  tenants.     I  must 
say,  I  do  not  think  the  two  cases  are  in  principle  distin- 
groishabla    In  following  the  case  of  AwAes  v.  SkiUem,  in 
which  it  appears  to  me  the  whole  law  on  the  subject  is 
stated  in  the  dearest  manner,  I  am  in  truth  supported  by 
the  authority  of  the  late  Vice-Chancellor  of  Engkmd  in  the 
latest  of  the  two  decisions. 
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In  Sa/mme's  case  (a),  which  is  the  foundation  of  the  obser- 
Tation  in  Gilbert  on  Uses  (6),  there  was  a  grant  of  lands 
to  the  fSftther,  habendum  to  the  father  and  son,  their  heirs 
and  assigns,  to  the  use  of  the  father  and  son,  their  heirs  and 
assigns;  and  the  Court  held,  that  the  use  limited  to  the  use 
of  the  father  and  son  was  good,  although  the  son  could  not 

(a)  13  Eep.  54.  (6)  PrVO. 
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take  by  the  habendum,  forasmuch  as  he  was  not  named  in 
the  premises;    but  the  question  of  greater  doubt  was, 
whether  the  fEither  and  son  were  joint  tenants  or  tenants  in 
common,  a  question  which  arose  on  the  right  of  wardship 
of  the  son,  who  had  survived  the  fEither.    "  It  was  objected, 
when  the  father  only  is  enfeoffed,  to  the  use  of  him  and 
his  son  and  their  heirs  in  the  Per,  that  in  this  case  they 
shall  be  tenants  in  common.     By  the  feoffment  the  &ther  is 
in  by  the  common  law  in  the  Per,  and  then  the  limitation, 
of  the  use  to  him  and  his  son  and  to  their  heirs  cannot^ 
divest  the  estate,  which  was  vested  in  bim  by  the  com^ 
mon  law,  out  of  him,   and  vest  the  estate  in  him  in. 
the    Post,   by   force   of   the    statute,  according    to  the 
limitation  of  the  use.    And  therefore,  as  to  one  moiety, 
the  father  shall  be  in  by  force  of  the  feoffment  in  the 
Per,  and  the  son  as  to  the  other  moiety  shall  be  in  by 
force  of  the  statute,  according  to  the  limitation  of  the  use 
in  the  Post,  and  by  consequence  they  shall  be  tenants  in 
common.     But  it  was  answered  and  resolved,  that  they 
were  joint  tenants,"  "  for  if  at  the  conmion  law  A,  had  been 
enfeoffed  to  the  use  of  him  and  B,  and  their  heirs,  although 
that  he  was  only  seised  of  the  land,  the  use  was  jointly  to 
A,  and  B,;  for  a  use  shall  not  be  suspended  or  extinct  by  a 
sole  seisin  or  joint  seisin  of  the  land  "(a).     Several  cases  are 
then  put  in  illustration  of  the  argument ;  and  finally  ^  It 
was  resolved,  that  joint  tenants  might  be  seised  to  an  use, 
although  they  come  to  it  at  several  times :  as  if  a  man 
maketh  a  feoffinent  in  fee  to  the  use  of  himself  and  to  such 
a  woman  which  he  shall  after  marry,  for  term  of  their  lives; 
or  in  tail,  or  in  fee  ;  in  this  case,  if  after  he  marrieth  a  wifi^ 
she  shall  take  jointly  with  him  although  that  they  take  the 
use  at  several  times,  for  they  derive  the  use  out  of  the  same 
fountain  and  freehold,  i  e.,  the  feoffinent     So  if  a  disseisin 
be  had  to  the  use  of  two,  and  one  of  them  agreeth  at  one 
time,  and  another  at  another  time,  they  shall  be  joint 
tenants ;  but  otherwise  it  is  of  estates  which  pass  by  the 

(a)  13  Bep.  55. 
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common  law ;  and  therefore,  if  a  grant  be  made  by  deed  to 
one  man  for  term  of  life,  the  remainder  to  the  right  heirs  of 
A.  and  B.  in  fee,  and  A.  hath  issue  and  dieth,  and  after- 
wards B.  hath  issue  and  dieth,  and  then  the  tenant  for  life 
dieth,  in  that  case  the  heirs  of  A.  and  B,  are  not  joint 
tenants;" — ^"because,  that   although    the    remainder    be 
limited  by  one  fine,  and  by  joint  words,  yet  because  that  by 
the  death  of  A.  the  remainder  as  to  the  moiety  vested  in 
his  heir,  and  by  the  death  of  B.  the  other  moiety  vested  in 
his  heir  at  several  times,  they  cannot  be  joint  tenants.    But 
in  the  case  of  a  use,  the  husband  taketh  all  the  use  in  the 
meantime;   and  when  he  marrieth,  the  wife  takes  it  by 
force  of  the  feoffinent  and  the  limitation  of  the  use  jointly 
with  him,  for  there  is  not  any  fraction  and  several  vesting 
by  parcels,  as  in  the  other  case,  and  such  is  the  di£fer- 
eace"(a).      The  last  observation  would  apply  in  some 
degree  to  the  possible  view  which  I  have  suggested  may 
be  taken  of  Woodgate  v.  Unwin,   the  children  as  they 
Come  into  esse  taking  a  contingent  though  transmissible 
light,  as  these  rights  are  now  allowed  to  be. 
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The  doctrine  is  clearly  stated,  and  put  upon  the  ground 
of  intention  in  the  learned  argument  in  Shelley' 8  case  (6). 
In  that  argument  the  same  instance  is  given  of  a  feoffinent 
in  fee  by  a  man  to  the  use  of  himself  and  any  wife  he  might 
xuarry ;  and  the  argument  proceeds  to  say,  "  and  so  it  is  said 
in   the  book  in  the  case  of  a  devise,  as  if  a  man  devises 
lands  for  life,  the  remainder  in  fee,  and  the  tenant  for  life 
lefases,  yet  the  remainder  is  good.     "And  so  note  that 
the  limitation  in  uses  and  estates  given  by  devises  resemble 
one  another.     So  the  judges  there  took  the  construction  of 
devises  and  of  estates  conveyed  in  use  to  be  all  one,  viz. 
according  to  the  meaning  of  the  parties  "(c).    At  com- 
mon law,  when  the  interest  has  once  vested  in  remain- 
der, it  must  vest  either  wholly  in  one  or  be  taken  in 


(a)  13  Bep.  66,  67. 


(6)  1  Bep.  89. 


(c)  Id.  101. 
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moieties :  they  must  take  the  entirety  one  way  or  the  other ; 
and  there  is  no  mode,  as  there  is  in  a  use,  of  getting  the 
entirety  into  one,  and  then  taking  it  out  of  him  afterwards 
by  the  springing  use,  as  soon  as  the  cestui  que  use  comes  into 
essa  Therefore  at  common  law  there  is  no  remedy;  yon 
must  once  for  all  see  what  estate  A.,  the  party  in  remainder, 
is  to  take:  that  estate  he  takes  and  will  hold  for  the 
rest  of  his  existence,  there  being  no  uses  declared  by  means 
of  which  any  portion  may  be  taken  out  of  him ;  and  there- 
fore you  have  once  for  all  to  ascertain  whether  he  will  take 
the  whole  or  a  moiety, — ^the  intent  being  that  he  should  take 
the  moiety,  and  not  the  whola  If  he  took  the  whole  it 
would  be  against  the  intent 

The  question  has  been  much  discussed.  Lord  Coke  and  the 
lawyers  of  that  day  rather  seem  to  have  preferred  the  meti^ 
physical  notion,  that  the  old  use  remained  in  the  husband ; 
and  that,  where  there  was  a  conveyance  by  the  husband  cre- 
ating the  new  use,  that  the  old  use  resulted  and  came  into  ex- 
istence at  the  time  that  the  new  use  arose.  Sir  Ed/ward 
Sugden  says,  it  is  at  this  day  clear,  that  persons  may  take  as 
joint  tenants  by  way  of  use  although  at  different  times  (a). 
In  The  Earl  of  Sussex  v.  Temple  (b),  HoU,  C.  J.,  says,  «  The 
estate  is  limited  by  way  of  use  to  the  issues  females,  and  is- 
sues females  comprehend  all  issues  females.  Then  the  case 
is,  tenant  for  life,  remainder  to  all  his  issues  females^  &c., 
if  the  tenant  for  life  has  but  one  daughter  she  shall  have  the 
whole  estate  tail ;  if  he  has  more  daughters,  they  shall  be 
joint  tenants  for  life  with  several  inheritances.  If  the  con- 
tingent remainder  vests  during  the  particular  estate  or 
eo  instomte  that  it  determines,  it  is  enough.  The  case  in 
Co.  Liti  188.  a.,  of  a  feoffment  to  the  use  of  himself  for 
life,  and  of  such  wife  as  he  should  afterwards  marry,  and 
then  he  marries,  he  and  his  wife  are  joint  tenants,  which  case 
will  rule  the  case  in  question:  for  it  is  a  joint  claim  by 

(a)  Gilbert  on  Usee,  p.  71,  n.  (10),  3rd  edit.,  1811. 

(6)  1  Ld.  Raym.  310. 
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the  same  oonvejrance  which  makes  joint  tenants,  and  not 
the  time  of  the  vesting."    "And,"  the  reporter  adds,  "he 
seemed  to  deny  the  case  cited  out  of  Co.  Litt.  188."    But  I 
should  think  it  is  much  more  probable  that  Lord  HoU  took 
the  distinction  between  a  common  law  conveyance  and  a 
conveyance  to  uses,  which  has  always  been  considered  as 
well  founded  in  law.    In  the  case  of  Stratton  v.  Best  (a), 
which  was  a  conveyance  to  uses,  Lord  Thurlow  says  dis- 
tmcUy,  that  "the  vesting  at  different  times  would  not 
pnevent  its  being  a  joint  tenancy"  (6).    I  come  lastly  to 
consider  the  case  of  OcUea  d.  Hatterley  v.  Jackson  (c). 
That  was  a  devise  to  the  testator^s  widow  for  life,  and 
after  her  death  to  the  testator^s  daughter  Isabella  and  her 
children,  of  her  body  begotten  or  to  be  b^otten  by  WiMa/m 
her  husband,  and  their  heirs  for  ever.     It  was  held  that  the 
daughter  and  her  children  took  as  joint  tenants,  she  having 
one  child  at  the  time  of  the  devise  and  other  children  sub- 
sequently bom — all  of  whom  died  in  the  lifetime  of  the 
mother,  who  by  survivorship  therefore  took  the  whole.   That 
case  is  cited  and  approved  by  the  yice-Chancellor   of 
Engla/nd  himself  in  Bridge  v.  Yates  {d).    Mr.  Fea/me  ap- 
parently takes  the  same  view;  for,  referring  to  the  doctrine 
of  Lord  Coke  in  the  case  put  of  the  heirs  of  two  persons 
taking  as  tenants  in  conunon,  he  says,  "that  doctrine 
seems  to  be  confined  to  limitations  at  common  law,  and  not 
to  extend  to  estates  raised  by  way  of  use  or  by  devise"(e). 
It  was  indeed  admitted,  in  the  argument  of  this  case,  that 
it  comes  to  this  point, — whether,  in  deciding  the  ques- 
tion, I  am  to  follow  the  law  as  to  uses  and  devises,  or  to 
fioUow  the  course  of  decisions  on  conveyances  at  conunon 
law.    I  think  there  can  be  no  question,  thatj  with  refer- 
ence to  trusts,  I  ought  to  follow  what  is  said  to  be  the 
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moieties :  tbey  must  take  the  entirety  one  way  or  the  other ; 
and  there  is  no  mode,  as  there  is  in  a  use,  of  getting  the 
entirety  into  one,  and  then  taking  it  out  of  him  afterwards 
by  the  springing  use,  as  soon  as  the  cestui  que  use  comes  into 
essa  Therefore  at  common  law  there  is  no  remedy;  yon 
must  once  for  all  see  what  estate  A.^  the  party  in  remainder, 
is  to  take:  that  estate  he  takes  and  will  hold  for  the 
rest  of  his  existence,  there  being  no  uses  declared  by  means 
of  which  any  portion  may  be  taken  out  of  him ;  and  there- 
fore you  have  once  for  all  to  ascertain  whether  he  will  take 
the  whole  or  a  moiety, — ^the  intent  being  that  he  should  take 
the  moiety,  and  not  the  whola  If  he  took  the  whole  it 
would  be  against  the  intent 

The  question  has  been  much  discussed.  Lord  Coke  and  the 
lawyers  of  that  day  rather  seem  to  have  preferred  the  meta- 
physical notion,  that  the  old  use  remained  in  the  husband ; 
and  that,  where  there  was  a  conveyance  by  the  husband  cre- 
ating the  new  use,  that  the  old  use  resulted  and  came  into  ex- 
istence at  the  time  that  the  new  use  arose.  Sir  Ed/ward 
Sugden  says,  it  is  at  this  day  clear,  that  persons  may  take  as 
joint  tenants  by  way  of  use  although  at  different  times  (a). 
In  The  Earl  of  Sussex  v.  Temple  (b),  HoU,  C.  J.,  says,  «  The 
estate  is  limited  by  way  of  use  to  the  issues  females,  and  is- 
sues females  comprehend  all  issues  females.  Then  the  case 
is,  tenant  for  life,  remainder  to  all  his  issues  females^  &c., 
if  the  tenant  for  life  has  but  one  daughter  she  shall  have  the 
whole  estate  tail ;  if  he  has  more  daughters,  they  shall  be 
joint  tenants  for  life  with  several  inheritances.  If  the  con- 
tingent remainder  vests  during  the  particular  estate  or 
eo  instante  that  it  determines,  it  is  enough.  The  case  in 
Co.  Litt  188.  a.,  of  a  feoffinent  to  the  use  of  himself  for 
life,  and  of  such  wife  as  he  should  afterwards  many,  and 
then  he  marries,  he  and  his  wife  are  joint  tenants,  which  case 
will  rule  the  case  in  question:  for  it  is  a  joint  claim  by 

(a)  Gilbert  on  Uses,  p.  71,  n.  (10),  3rd  edit.,  1811. 

(6)  1  Ld.  Raym.  310. 
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the  same  oonvejrance  which  makes  joint  tenants,  and  not 
the  time  of  the  vesting."    **  And/'  the  reporter  adds,  "  he 
seemed  to  deny  the  case  cited  out  of  Co.  Litt.  188."    But  I 
should  think  it  is  much  more  probable  that  Lord  HoU  took 
the  distinction  between  a  common  law  conveyance  and  a 
conveyance  to  uses,  which  has  always  been  considered  as 
wdl  founded  in  law.    In  the  case  of  Stratton  v.  Best  (a), 
which  was  a  conveyance  to  uses,  Lord  Thurlow  says  dis- 
tinctly, that  ''the  vesting  at  different  times  would  not 
prevent  its  being  a  joint  tenancy"  (6).     I  come  lastly  to 
consider  the  case  of  Oatea  d.  Hatterley  v.  Jackson  (c). 
That  was  a  devise  to  the  testator's  widow  for  life,  and 
after  her  death  to  the  testator's  daughter  Isabella  and  her 
children,  of  her  body  begotten  or  to  be  b^otten  by  WHUa/m 
her  husband,  and  their  heirs  for  ever.     It  was  held  that  the 
daughter  and  her  children  took  as  joint  tenants,  she  having 
one  child  at  the  time  of  the  devise  and  other  children  sub- 
sequently bom — all  of  whom  died  in  the  lifetime  of  the 
mother,  who  by  survivorship  therefore  took  the  whole.   That 
case  is  cited  and  approved  by  the  yice-Chancellor   of 
England  himself  in  Bridge  v.  Ycctes  (d).    Mr.  Feame  ap- 
parently takes  the  same  view;  for,  referring  to  the  doctrine 
of  Lord  Coke  in  the  case  put  of  the  heirs  of  two  persons 
taking  as  tenants  in  conunon,  he  says,  "that  doctrine 
aeems  to  be  confined  to  limitations  at  common  law,  and  not 
to  extend  to  estates  raised  by  way  of  use  or  by  devise"(6). 
It  was  indeed  admitted,  in  the  argument  of  this  case,  that 
it  comes  to  this  point, — whether,  in  deciding  the  ques- 
tion, I  am  to  follow  the  law  as  to  uses  and  devises,  or  to 
^Uow  the  course  of  decisions  on  conveyances  at  common 
law.     I  think  there  can  be  no  question,  that^  with  refer- 
ence to  trusts,  I  ought  to  follow  what  is  said  to  be  the 
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moieties :  they  must  take  the  entirety  one  way  or  the  other ; 
and  there  is  no  mode,  as  there  is  in  a  use,  of  getting  the 
entirety  into  one,  and  then  taking  it  out  of  him  afterwards 
by  the  springing  use,  as  soon  as  the  cestui  que  use  comes  into 
essa  Therefore  at  common  law  there  is  no  remedy;  you 
must  once  for  all  see  what  estate  A.,  the  party  in  remainder, 
is  to  take:  that  estate  he  takes  and  will  hold  for  the 
rest  of  his  existence,  there  being  no  uses  declared  by  means 
of  which  any  portion  may  be  taken  out  of  him ;  and  there- 
fore you  have  once  for  all  to  ascertain  whether  he  will  take 
the  whole  or  a  moiety, — ^the  intent  being  that  he  should  take 
the  moiety,  and  not  the  whola  If  he  took  the  whole  it 
would  be  against  the  intent 

The  question  has  been  much  discussed.  Lord  Coke  and  the 
lawyers  of  that  day  rather  seem  to  have  preferred  the  meta- 
physical notion,  that  the  old  use  remained  in  the  husband ; 
and  that,  where  there  was  a  conveyance  by  the  husband  cre- 
ating the  new  use,  that  the  old  use  resulted  and  came  into  ex- 
istence at  the  time  that  the  new  use  arose.  Sir  Ed/ward 
Sugden  says,  it  is  at  this  day  clear,  that  persons  may  take  as 
joint  tenants  by  way  of  use  although  at  different  times  (a). 
In  The  Ea/rl  of  Sussex  v.  TerwpleQ)),  HoU,  C.  J.,  says^  «  The 
estate  is  limited  by  way  of  use  to  the  issues  females,  and  is- 
sues females  comprehend  all  issues  females.  Then  the  case 
is,  tenant  for  life,  remainder  to  all  his  issues  females^  &c., 
if  the  tenant  for  life  has  but  one  daughter  she  shall  have  the 
whole  estate  tail ;  if  he  has  more  daughters,  they  shall  be 
joint  tenants  for  life  with  several  inheritances.  If  the  con- 
tingent remainder  vests  during  the  particular  estate  or 
eo  instcmte  that  it  determines,  it  is  enough.  The  case  in 
Co.  Litt  188.  a.,  of  a  feoffment  to  the  use  of  himself  for 
life,  and  of  such  wife  as  he  should  afterwards  marry,  and 
then  he  marries,  he  and  his  wife  are  joint  tenants,  which  case 
will  nde  the  case  in  question:  for  it  is  a  joint  claim  by 

(a)  GUbert  on  Uses,  p.  71,  n.  (10),  3rd  edit.,  1811. 

(6)  1  Ld.  Raym.  310. 
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(rften  as  they  should  think  necessary,  at  any  meeting  or 
meetings  to  be  holden  for  that  purpose,  to  order  and  direct 
a  rate   or  rates,  assessment  or  assessments,  to  be  made,      eabtlakb. 
charged,  or  levied  upon  the  tenants  or  occupiers,  not  exceed- 
ing two  shillings  in  the  poimd  in  any  one  year  on  the  full 
annual  value  of  all  houses  and  other  buildings  and  erec- 
tions in  the  town  and  borough  of  Plymouth  (within  certain 
limits  therein  mentioned) ;   and  that  such  rate  or  rates, 
assessment  or  assessments  should  be  made  at  any  time  after 
the  passing  of  the  Act,  and  should  be  assessed  and  raised  by 
such  payments  as  the  commissioners  should  think  fit  and 
direct^  and  should  when  collected  be  paid  to  the  treasurer 
for  the  time  being  of  the  said  commissioners.     And  the  Act 
(s.  128)  directed  that  all  the  mom'es  which  should  be  raised 
by  virtue  of  the  Act  from  and  by  the  rates  and  assessments 
thereinbefore  authorised  to  be  assessed  and  levied,  and  all 
the  monies  which  should  be  borrowed  on  mortgage  of  the 
same  rates  and  assessments,  and  all  the  monies  which  are 
therein  directed  to  be  applied  to  the  purposes  of  the  Act  in 
regard  to  the  disposal  of  which  no  specific  directions  are 
therein  given,  should  be  and  the  same  were  thereby  vested 
in  the  commissioners ;    and  that  the  same  should  be  paid, 
applied,  and  disposed  of  by  and  under  the  order  of  the  com- 
missioners in  manner  following  (viz.)  in  pajring  and  defray- 
ing the  expenses  of  applying  for  or  incident  to  the  obtaining 
and  passing  of  that  Act,  and  in  paying  off  and  discharging 
all  monies,  debts,  and  demands  theretofore   borrowed  or 
otherwise  incurred  and  remaining  due  and  owing  by  virtue 
of  the  Acts  thereinbefore  recited,  and  in  or  for  the  paying 
and  defraying  the  charges  and  expenses  of  providing  mate- 
rials for,  and  paving,  stoning,  flagging,  repairing,  amending, 
widening,  fencing,  and  improving  the  streets,  public  quays, 
lanes,  roads,  passages,  market-place  and  other  public  places 
within  the  said  town  and  borough  ;  and  of  the  present  and 
future  tunnels,  gutters,  sinks,  drains,  sewers,  and  water- 
courses in  or  belonging  thereto ;  and  also  in  providing  a 
VOL.  XI.  p  H.  w. 
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sufficient  Dumber  of  lamp-poets,  lamp-irons,  and  keeping 
the  same  in  repair  from  time  to  time,  and  in  paying  and 
defraying  the  charges  and  exp^ises  of  lightings  watching, 
and  regulating  the  same  streets,  public  quays,  lanest,  roads, 
passages,  market-place  and  other  public  places,  in  the  man- 
ner thereby  directed,  and  for  paying  the  purchase  moneys 
for,  and  the  costs,  charges,  and  expenses  of  and  attending  or 
incident  to  the  purchase  of  any  messuages,  houses,  build- 
ings, waUs,  lands,  tenements,  or  hereditaments,  or  any  part 
or  parts  thereof,  which  by  that  Act  are  authorised  to  be 
purchased ;  and  all  other  costs,  charges,  and  expenses  re- 
lating or  incident  to  the  execution  of  that  Act ;  and  the 
powers  and  authorities  thereby  given  to  the  said  commis- 
sioners, and  in  and  for  paying  the  annual  interest  of  the 
principal  moneys  to  be  borrowed  on  the  credit  of  such  rates 
and  assessments  by  virtue  of  that  Act^  and  in  and  for  paying 
off  the  principal  monejrs  to  be  borrowed  as  last  aforesaid ; 
and  in  and  for  carrying  the  intents  and  purposes  of  that 
Act  into  full  and  complete  execution  in  other  respects,  or 
in  and  for  any  of  the  aforesaid  purposes,  and  for  no  other 
use,  intent,  or  purpose  whatsoever. 


Under  this  Act  the  commissioners  proceeded  to  execute 
their  powers ;  and  they  for  several  years  carried  on  the  pur- 
poses of  the  Act,  and  from  time  to  time  levied  rates  for 
such  purposes.  The  powers  of  the  commissioners  were  in 
some  degree  abridged  by  the  Municipal  Corporations  Act^ 
(5  &  6  WilL  4,  c.  76,  a  84  (a),)  which  reduced  the  rate  to 


(a)  Sect  84  enacts,  ''That,  as 
soon  as  constables  shall  have 
been  appointed  by  the  watch 
committee  for  any  borongh,  a 
notice,  signed  by  the  mayor  of 
such  borough,  specifying  the  day 
on  which  such  constables  shall 
begin  to  act,  shall  be  fixed  on  the 
door  of  the  Town-hall  and  every 


church  within  such  boroQgh;  and 
on  the  day  so  specified  in  such 
notice,  so  much  of  all  Acts  named 
in  conjunction  with  such  borough 
in  the  schedule  (K)  to  this  Act 
annexed,  and  of  all  Acts  made 
before  the  passing  of  this  Act^  as 
relates  to  Uie  appointment,  rega — 
lation,  powers,  and  duties,  or  to 
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be  levied  by  them  to  an  amount  the  Tnaximum  of  which 
was  not  to  exceed  the  average  of  the  preceding  seven  years 
expenditure  for  purposes  other  than  watching. 

At  a  meeting  of  the  commissioners  on  the  27th  of 
December,  1852,  a  resolution  was  come  to  and  passed  by  a 
majority  of  the  commissioners  present  thereat,  which  was 
as  follows : — "  Resolved,  that  the  usual  and  necessary  peti- 
tion to  Parliament  for  the  proposed  Plymouth  Improvement 
Bill,  in  pursuance  of  the  Standing  Orders  of  Parliament,  be 
now  signed."  And  at  the  same  meeting  the  majority  of  the 
commissioners  passed  a  further  resolution,  that  their 
solicitors  and  surveyor  should  bo  authorised  to  take  all 
necessary  proceedings  in  order  to  procure  the  passing  of  the 
said  bill  through  Parliament. 

The  information  stated,  that,  in  pursuance  of  the  said 
resolutions,  a  bill  had  been  introduced  by  or  on  behalf  of  the 
commissioners  in  the  Commons  House  of  Parliament  in  the 
then  present  session,  intituled  "  A  Bill  for  the  Improvement 


the  aaBeesment  or  collection  of 
any  rate  to  provide  for  the  ex- 
penses of  any  watchmen,  consta- 
bles, patrol,  or  police  for  any 
place  situated  within  such  bo- 
rough,   shall    cease   and  deter- 
mine ;'*  and  all  watch-houses,  &c., 
shall  be  given  up,  &c.    ''Pro- 
vided, nevertheless,  that,  in  every 
case  in  which,  before  the  passing 
of  this  Act^  a  rate  might  be  levied 
in  any  borough  for  the  purpose 
of  watching  conjointly  with  any 
other  purpose,  nothing  in  this 
Act  contained  shall  be  construed 
to  prevent  the  levyiog  and  collect- 
ing of  such  rate  for  such  other 
purpose  solely,  or  to  repeal  the 
powers  given  in  any  Act,  so  far 
as  the  same  relate  to  such  other 
purpose:  Provided  always,  that 


where  the  amount  of  such  rate, 
before  the  passing  of  this  Act, 
might  not  exceed  a  given  rate  in 
the  pound  on  the  value  of  pro- 
perty rateable  thereunto,  the 
rate  so  to  be  levied  for  such  other 
piirpose  solely  shall  not  exceed 
such  proportion  of  the  said  given 
rate  in  the  pound  as  shall  appear 
to  have  been  expended  for  such 
purpose  other  than  wutching,  by 
an  account  of  the  average  yearly 
expenditure  during  the  last  seven 
years ;  or,  where  such  rate  shall 
not  have  been  levied  during  seven 
years,  then  during  such  less  num- 
ber of  yeora  as  such  rate  shall 
have  been  levied.*' 

The  Act  5  Qeo.  4,  c  xxii.  is 
inserted  in  Schedule  £. 


1853. 
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1853.  of  the  Borough  of  Plymouth  and  for  other  purposes;"  and 
Att.-Qbv.  *h®  short  title  of  which  was,  "  The  Plymouth  Improvement 
Act,  1853  ; "  and  such  bill  was  then  pending  and  in  course 
of  prosecution  through  Parliament  by  the  Defendant 
WiUiam  Eastlake  and  his  co-partners,  the  solicitors  of  the 
commissioners,  and  their  agents,  (the  said  William  East- 
lake  being  also  their  clerk,  in  whose  name  they  were  to  be 
sued  according  to  the  said  Act)  ;  and  the  information  stated, 
that  one  of  the  provisions  of  the  said  bill  was,  that,  on  and 
from  the  commencement  of  the  said  intended  Act,  the  said 
Improvement  Act  (5  Geo.  4,  c.  xxii)  should  be  repealed. 

The  information  stated,  that,  in  consequence  of  such 
resolutions,  divers  preliminary  and  other  expenses  to  a 
considerable  amount  had  alr^tdy  been  incurred  in  the 
prosecution  of  the  said  bill  in  Parliament,  all  of  which 
expenses  the  said  commissioners  threatened  and  intended 
to  charge  and  pay  upon  and  out  of  the  rate  and  funds 
levied  and  raised,  and  to  be  levied  and  raised,  under 
the  said  Act,  5  Geo.  4,  c  xxii.;  and  in  particular  that 
their  treasurer  had,  by  their  direction,  out  of  the  moneys 
arising  from  the  said  rates,  paid  considerable  sums, 
among  others  as  therein  mentioned,  towards  such  prelimi- 
nary expenses. 

The  information  alleged  that  all  such  payments  were 
contrary  to  the  provisions  of  the  said  Act,  and  were  illegal 
and  improper,  and  a  misappropriation  of  the  fimds  and  rates 
levied  under  the  said  Act ;  and  it  prayed  that  the  commis- 
sioners, their  treasurer,  clerks,  solicitors,  and  agents  might 
be  restrained  by  injunction  from  paying  or  expending  any 
monies,  being  part  of  or  arising  from  or  out  of  the  rates 
levied  or  to  be  levied  under  the  said  Act,  for,  towards,  or  in 
respect  of  any  costs,  charges,  and  expenses  whatsoever 
incurred  or  to  be  incurred  in  or  about  the  preparing,  pro- 
moting, or  prosecuting  of  the  said  bill  in  Parliament ;  and 
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that  the  Defendants,  the  commissioners,  as  such  commis-  1853. 
sioners,  might  be  restrained  by  injunction  from  further  att.-Gkh. 
prosecuting  or  promoting  the  said  bill.  The  information 
also  prayed  an  account  of  the  moneys  so  alleged  to  be  im- 
properly applied;  and  that  the  Defendants,  or  such  of  them 
as  were  present  when  such  orders  of  payment  were  made, 
should  repay  the  sums  so  applied. 

On  the  part  of  the  Defendants,  for  the  purpose  of  shewing 

the  propriety  and  necessity  of  the  proceedings  they  had 

adopted  to  procure  a  new  Act,  it  was  shewn,  that,  although 

they  were  authorised  by  the  Act  54?  Geo.  4,  c.  xxii.  to  levy  two 

shillings  in  the  pound  in  the  year  on  the  rental  of  property 

situated  ¥riithin  the  limits  therein  mentioned,  they  had  not, 

until  the  year  1 835,  when  the  Municipal  Corporation  Act 

(5  &  6  Will  4,  c.  76,)  passed,  levied  more  than  one  shilling 

and  sixpence  in  the  pound  in  the  year;  and  by  the  Municipal 

Corporation  Act  (s.  84),  the  watching  of  the  town  being 

transferred  fix>m  the  commissioners  to  the  town  council, 

«uid  the  future  rating  of  the  town  under  the  Act  5  Geo.  4, 

c  xxiL,  being  limited  to  the  average  of  the  preceding  seven 

years,  such  rating  was  in  effect  reduced  to  a  maximum  of 

one  shilling  and  threepence  in  the  pound. 

It  was  further  shewn,  on  the  part  of  the  Defendants,  that 
the  population  of  Plymouth,  which  by  the  census  of  1821, — 
three  years  before  the  passing  of  the  Act  5  Geo.  4,  c.  xxii., — 
i¥a8  21,591,  had,  at  the  census  of  1851,  increased  to  52,223; 
that  the  necessity  of  providing  for  the  paving,  Ughting,  and 
improving  the  numerous  localities,  which  had  become 
densely  populated  since  the  passing  of  the  Act,  and  the 
exigencies  of  the  older  parts  of  the  town,  had  pressed  very 
heavily  on  their  available  funds ;  and  that  since  the  passing 
of  the  Mimicipal  Corporation  Act  their  restricted  powers 
did  not  enable  them  to  raise  sufficient  funds  for  the  objects 
which  they  had  to  accomplish.    The  affidavits  on  behalf  of 
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the  Defendants  also  stated  that  the  drainage  of  the  town 
was  so  defective  that  the  health  of  the  inhabitants  was 
seriously  prejudiced ;    that  an  excess  in  the  mortality  of 
Plymouth  had  at  length  caused  the  Board  of  Health  to 
institute  an  inquiry  into  the  sanitary  condition  of  the  town; 
and  that  the  Act  of  the  5  Geo.  i,  c.  xxiL,  containing  no  com- 
pulsory powers  for  drainage  or  sewerage, — several  com- 
mittees had  been  appointed  by  the  inhabitants,  the  town 
council,  and  the   commissioners  under  the   Act^ — ^wbidi 
committees  had  jointly  recommended    that    application 
should  be  made  to  Parliament  to  extend  and  amend  the  Act 
of  the  5  Geo.  4,  c.  xxii. 


In  explanation  of  the  opposition  with  which  the  proposed 
measure  had  subsequently  met,  the  affidavits  stated  that 
the  town  council  of  Plymouth  was  at  the  same  time  pro- 
secuting in  Parliament  a  "  Water  Works  "  Bill ;  that  the 
rates  thereby  proposed  to  be  levied  were  originally  high, 
and  were  afterwards  modified,  but  the  bill  had  caused  con- 
siderable excitement  and  opposition;  and  the  two  bilh; 
though  contemplating  totally  different  objects,  and  being  ap- 
plied for  by  entirely  distioct  bodies,  were  confounded  to- 
gether and  treated  as  identical  by  many  of  the  ratepay^ 
numbers  of  whom  had  petitioned  against  the  improvement 
bill,  under  an  impression  that  they  were  petitioning  against 
the  water-works  bill 


The  relators  moved  for  the  injunction. 


Argvmenl. 


Mr.  Follett  and  Mr.  J,  H.  Podnier,  for  the  motion,  relied 
on  the  AUomey-OenercU  v.  Andrews  (a) ;  and  contended, 
that,  wherever  the  purposes  of  the  fund,  however  created, 
are  public  or  charitable,  the  Attorney-General  may  inter- 
pose by   information  to  rectify   its  improper  application: 

(a)  2  M*N.  &  G.  225. 
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Attorney-Oe7ier(dy,Compton{a).  In  The  Attorney -OeTtercd      ^  1853.^ 
V.  The  Ouardia/as  of  the  Poor  of  Southampton  (6),  the     ATT.-QBir. 
Defendants  had  failed  in  passing  through  the  House  of     Eastlaiu. 
Commons  a  bill  \yhich  they  had  sought  for  rating  the 
owners  of  small  tenements^  and  were  restrained  from  pay- 
ing out  of  the  poors-rate  the  expenses  they  had  incurred  ; 
«md  in  The  AtUyrney-Oeneral    v.   The  Corporation  of 
Jforwidi(c)f  the  Court  adverted  to  the  point  that  the 
corporation,  being  trustees,  ought  not  to  have  made  an  ap- 
plication to  Parliament^  of  doubtful  result,  without  the  leave 
of  the  Court     In  the  present  case  the  purposes  o   the  fund 
yfere    clearly  of  a  public   and  charitable    nature:    The 
JUomey-Oeneral  v.  Brown  (d),  The  Attomey-Oeneral  v. 
Beeli8(e),  The  Attomey-Oeneral  v.  The  Mayor,  Jte.,  of 
Dublvn  (/). 

Mr.  RoU  and    Mr.  KinglaJce,  for  the  Defendants  the 
commissioners,  contended,  firsts  that  the  funds  in  question 
were  not  derived  from  any  source  which  conferred  upon 
them  the  character  of  charity,  or  affected  the  Defendants 
with  any  charitable  trust :  Attorney- General  v.  HeeUs  (e). 
The  Attorney-General  was  not  therefore  entitled  to  sue  on 
the  public  behalf, — nor  had  the  Court  jiurisdiction  to  inter- 
fere.    Secondly,  the  application  of  the  funds  for  the  purpose 
of  obtaining  a  new  Act  to  extend  the  powers  of  the  former 
-A.ct  was  perfectly  justifiable.     It  would  be  unreasonable  to 
aay,  that,  the  commissioners,  having  certain  duties  to  per- 
form, knowing  what  those  duties  were,  and  finding  an  ob- 
stacle in  the  way  of  their  performance,  were,  not  merely  at 
liberty,  but  bound,  to  take  every  legitimate  step  to  remove 
the  obstacle  out  of  their  way :  The  King  v.  The  Commie, 
monera  of  Sewers  in  the  Tower  Harrdets  (g).     The  pro- 

(a)  1  Y.  &  C.  C.  C.  417.  (e)  2  S.  &  S.  77. 

(6)  17  Km.  6.  if)  1  Bligh,  N.  S.  312. 

(c)  16  Id.  226.  (^)  1  B.  &  Ad.  232,  239. 

(d)  1  Swuist  266. 
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posed  measure,  moreover,  was  only  defensive,  for  it  was  to 
recover  that  which  the  Municipal  Corporation  Act  had  in 
effect  taken  away.  It  was  no  more  than  opposing  ihe 
consequences  of  that  Act;  and,  to  oppose  a  measure  affecting 
the  rights  with  which  they  were  invested,  had  by  decision 
been  held  to  be  within  the  compass  of  their  authority : 
Bright  v.  North  {a).  The  case  of  Parker  v.  The  Dun 
Navigation  Company  (6)  was  also  cited,  on  the  point 
that  the  case  was  not  one  in  which  the  Court  would  inter- 
fere. Lastly,  it  was  contended,  that  the  application  for  the 
injunction  was  made  after  expenses  had  been  incurred  in 
proceedings,  of  which  suflBcient  notice  had  been  given,  and 
that  the  Court  would  not  therefore  interfere  upon  an  int^- 
locutory  application. 


Mr.  W.  M,  Ja/raes  and  Mr.  Hodgson  for  the  Defendant 
Eastlake. 


JudgvMfU.      ViCE-ChANCELLOR: — 

This  case  seems  to  me  to  be  so  entirely  concluded  by 
authority,  that  it  is  impossible  for  me  to  say  that  the 
Attorney-General  is  not  entitled  to  the  injunction  which  is 
asked. 


Three  points  have  been  raised : — The  first,  which  is  in  it- 
self of  considerable  importance,  is,  whether  it  is  com- 
petent to  the  Attorney-General,  in  a  suit  of  this  descrip- 
tion, and  a  special  matter  of  this  kind,  to  apply,  on 
behalf  of  the  public,  to  restrain  the  application  of  funds 
in  the  hands  of  commissioners,  raised  simply  by  a 
tax  on  a  portion  of  the  community,  namely,  the  popula- 
tion  of  Plymouth,   to   purposes  which,  upon   this  view 


(o)  2  Phil.  216. 


(6)  2  De  6.  &  S.  192. 
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of  the  case,  I  must  assume  to  be  contrary  to  the  purposes         1853. 
of  the  Act.     That  is  the  first  point  raised.     Secondly, —      att.-Gbh. 
assuming  I  should  be  against  the  Defendants  on  that  view, 
and  that  the  Attomey-Qeneral  is  entitled  to  maintain  the 
suit,  supposing  the  funds  to  be  improperly  applied, — then 
they  say,  that  the  funds  are  not  improperly  applied,  regard 
being  had  to  the  special  provisions  of  the  1 28th  section  of 
their  Act,  which  I  shall  refer  to  presently.     And  thirdly,  it 
is  urged,  that  the  application  has  been  made  at  such  a  late 
stage,  that  it  is  not  right  for  the  Court  to  interfere  sum- 
marily by  injunction;  but  that  the  whole  matter  ought  to 
wait  until  it  is  disposed  of  at  the  hearing,  because  they  say 
no  allegation  is  made  that  there  will  be  any  danger  or  loss 
to  the  fund,  in  case  it  should  be  foimd  by  the  Court  to  have 
been  misapplied. 

Now,  with  regard  to  the  first  point,  the  whole  of  the  ar- 
gument, in  {act,  rests  on  Sir  John  Leach's  language  in 
Attorney-General  v.  HeeUs  (a).     Sir  John  Leach  had  ar- 
gued the  case  of  The  AUomey-General  v.  Brovm  (6),  no 
doubt  most  ably,  in  support  of  the  demurrer  to  the  in- 
formation and  bill  in  that  case;  and  the  point  he  urged 
^ere  was,  that  the  Attorney-General  was  not  the  proper 
person  to  represent  the  fund  in  question  in  that  suit;  that 
^t  y^2A  not  a  fund  given  for  a  charitable  purpose,  or  if  it 
^^^  a  fund  for  a  charitable  purpose,  or  for  a  public  purpose 
^hich  might  be  considered  charitable,  if  a  gift  had  been 
ixUide  for  that  particular  purpose,  yet  that  it  was  not  to  be 
^Usidered  charitable,  when  it  had  been  raised,  in  fact,  by 
^^xation  on  various  inhabitants  of  the  town.    There  hap- 
pened to  be  in  that  case  two  things, — an  imposition  by  the 
legislature  of  a  general  tax  on  coals,  for  the  purpose  of  im- 
proving the  defences,  against  the  sea  and  against  enemies, 
of  the  town  of  Brighton;  and  there  was  also  a  power  to  the 
^^mmissioners  to  raise  money  by  taxation  of  the  inhabitants 

(a)  2  a  &  a  77.  (6)  1  Swanst  265. 
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1663.  of  Brighton;  and  no  doubt  the  observations  of  Lord  Eldon 
ATT.-Oiir.  ^  ^^^^  ^^^^^  ^  some  degree  turned  upon  the  fact  of  there 
-    *'  having  beeji  what  he  called  a  concession  by  Parliament  of 

the  tax  on  coals,  for  the  purpose  of  parties  who  were  not 

'**^***^     able  to  protect  and  defend  themselves.    Those  observations 
fell  from  Lord  Eldon  in  The  Attomey^eneral  v.  Brovm(a), 
and  seem  to  have  been  the  foundation  for  the  distinction 
drawn  by  Sir  John  Leach  in  Ths  AUomey-General  v. 
HeeUs:  but  Lord  Eldon  went  on  further  to  say,  that,  in 
that  case,  he  had  not  the  slightest  doubt  that  objects  of  that 
description,  protecting  the  town  from  the  sea^  and  improv- 
ing its  groyns  and  other  objects  of  that  kind,  for  the  general 
benefit  of  the  town,  were  in  themselves  not  only  public 
trusts,  but  what  might  be  called  charitable  trusts,  within 
the  statute  of  Elizabeth.     Neither  is  it  here  contended  bjr 
anybody,  that  a  gift  for  the  purpose  of  lighting  or  paving 
PlymouOiy  or  still  more  for  the  benefit  of  objects  which  are 
recited  in  the  preamble  of  the  Act: — **  for  the  benefit  of  the 
Gun  Wharf,  the  Royal  Naval  Hospital,  the  Royal  Ma^rm 
Barracks,  and  other  public  establishm^ts,''  would  not  be* 
gift  for  charitable  purposes  within  the  statuta     The  dis- 
tinction which   Mr.  Rolt  drew  was  that  taken   in  Th 
Attomey-Oeneral  v.  Hedis,  in  which  Sir  John  Leach,  afler    i 
observing,  that  not  only  the  particular,  public,  or  general 
purposes  expressed  in  the  statute  of  Elizabeth  are  charitable, 
but  that  all  other  legal,  public,  or  general  purposes  ax« 
within  the  equity  of  the  statute,  proceeds  to  say,  that  "  it  i^ 
the  source  from  whence  the  funds  are  derived,  and  not  tb^ 
mere  purposes  to  which  they  are  dedicated,  which  constitute^ 
the  use  charitable  "  (6).     That  is  the  distinction  whidi  i^ 
taken.     If  you  find  a  gift  from  an  individual,  or  the  Crown^ 
or  the  Legislature,  of  a  stmi  of  money  for  a  purpose  whicE^ 
is  a  charitable  purpose,  that  is  a  charitable  trust  to  all  in-^- 
tents  and  purposes;  but  if  you  raise  money  for  a  purpose 

(a)  1  Swaofit.  301,  302.  (6)  2  S.  &  S.  77 
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which  in  itself  might  be  a  charitable  purpose,  by  taxation         ^3^3* 
from  the  very  persons  (for  that  was  the  object  and  gist  of     Att.-Gkn. 
his  observation,)  that  would  be  benefited  by  that  which     bastlakx. 
would  be  a   charity   if   it  was  a  gift  from   another — if     j^^JZ^ 
you  raise  it  by  taxation  from  those  parties,  then  you  are 
only  taxing  those  parties  to  do  good  to  themselves.     It 
amounts  to  that>  although  Sir  John  LecLch  does  not  say  so 
in  words, — it  is  in  fact, — that  the  parties  are  subscribing  in 
2b  particular  manner  and  form  for  their  own  individual 
lenefit 

After  the  decision  in  iheAttomey-Oenei^al  v.  Heelis,  the 
question  came  before  the  House  of  Lords  in  the  case  of  The 
Attorney  Oeneral  v.  The  Mayor  &c,  qfDvMin(a),  a  case  as 
analogous  to  that  which  is  now  before  me  as  can  be  con- 
ceived. The  corporation  oi  Dublin  had  taken  on  them- 
selves to  supply  that  city  with  water,  which  was  found  to 
involve  a  greater  expense  than  the  inhabitants  were  willing 
voluntarily  to  defray ;  and  the  consequence  was,  that  they 
obtained  an  Act  of  Parliament,  which  enabled  them  to  tax 
the  owners  or  occupiers  of  houses  in  DvJ)lm,  for  supplying 
themselves  with  water,  a  service  which  was  for  their  own 
benefit;  and  it  directed,  amongst  other  things,  that  the 
commissioners,  who  were  to  receive  that  money,  (the  corpo- 
ration in  this  case  ftdfilled  the  office  of  commissioners),  the 
parties  who  received  the  money,  were  annually  to  render  to 
the  Lord  Lieutenant  accounts  of  the  moneys  they  received 
and  expended,  and  which  accoimts  he  was  to  lay  before 
Parliament  An  information  was  filed  against  the  corpora- 
tion, insisting  that  they  had  improperly  applied  large  sums 
of  money  raised  under  these  powers,  and  praying  that  the 
corporation  might  be  declared  trustees  of  the  rates  and 
rents  referred  to,  and  that  the  funds  alleged  to  have  been 
improperly  applied  might  be  replaced     The  corporation,  by 

(a)  1  BHgh,  N.  S.  312. 
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1853.  their  answer,  said  that  their  accounts  had  been  submitted  to 
ATT.-OEir/  ^^^  control  and  inspection  of  the  commissioners  for  audit- 
ing public  accoimts,  as  they  believed  by  direction  of  the 
Lord  Lieutenant;  and  the  corporation  denied  the  jurisdic- 
tion of  the  Court  of  Chancery  on  the  subject  The  report 
states,  that,  at  the  hearing  of  the  cause,  the  respondents, 
that  is,  the  corporation,  having  by  their  counsel  insisted  that 
they  were  not  trustees  of  the  rates,  and  that  the  uses  for 
which  the  same  were  granted  were  not  charitable  in  their 
nature,  the  Court  dismissed  the  information,  with  costs,  on 
the  ground  of  its  want  of  jurisdiction  (a).  The  case  came 
before  the  House  of  Lords  on  appeal  from  this  decision.  It 
was,  upon  appeal,  held  clearly  that  the  jurisdiction  of  the 
Court  of  Chancery  could  not  be  ousted  by  the  mere  feet  of 
its  being  directed  by  the  Act,  that  there  should  be  other 
parties  to  whom  the  commissioners  were  to  account  (6);  but 
Lord  Eldon  and  Lord  Redeadale,  who  delivered  the  judg- 
ment of  the  House,  throughout  adverted  to  and  considered 
the  cases  of  The  AtUyniey-Qeneral  v.  Heelis  and  Tlu 
Attorney-Oeneral  v.  Brown.  Lord  Eldon,  first,  during  the 
argument  observes,  that  ho  thought  that  the  duties  which 
were  the  subject  of  the  suit  in  The  Attomey-Gefnercd  v. 
Brown,  were  a  gift  to  a  charitable  use,  although  the  judg- 
ment rested  on  other  groimds  (c).  He  then  remarks,  "  Th© 
case  of  The  Attorney-General  v.  Heelis  weakens  the  au- 
thority of  The  Attomey-Oeneral  v.  Brown,  because  much 
of  the  doctrine  of  the  Vice-Chancellor  in  the  former  case  is 
not  reconcileable  with  the  principle  of  the  decision  of  The 
Attomey-Oeneral  v.  Brown  (d);  and  again,  at  the  final 
deliveiy  of  the  judgment  of  the  House,  Lord  Eldon  says, 
"  When  this  case  was  argued  at  the  bar,  two  cases  were 
cited  which  had  been  heard  in  the  Court  of  Chancery  in 
England,  one  before  myself,  the  case  of  Hie  Attorney- 
General  y.  Brovm,  and  another  I  believe  by  the  present 

(a)  1  Bligh,  N.  &  330.  (c)  Id.  334. 

(h)  Id.  333,  336.  (<i)  Id.  335. 
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Master  of  the  Rolls,  The  AUomey-Oeneral  v.  Heelis;  and        1863. 
it  18  but  fit  to  state,  that,  although  I  was  of  opinion  in  that      Att.-Gen. 
case  of  The  Attomey-OeneraZ  v.  Brown,  that  the  purpose     e^tlakk. 
for  which  certain  tolls  were  appropriated  was  a  purpose 
that  made  the  establishment  of  those  tolls  an  establishment 
for  a  charitable  use ;  I  was  of  opinion  it  was  not  necessary 
it  should  be  charitable,  to  give  the  C!ourt  of  Chancery 
jurisdiction  upon  the  subject     But  my  judgment  in  that 
case  proceeded  upon  this  ground,  that  the  Court  had  juris- 
diction to  call  upon  persons  intrusted  with  the  application 
of  those  tolls,  which  were  granted  for  the  purpose  of  sup- 
porting banks,  to  protect  the  land  from  the  inroads  of 
the  sea.     I  thought  that  the  Court  of  Chanceiy  had  a 
right  to  direct  an  account  of  those  tolls  to  be  taken.     The 
authority  of  that  case  is  considerably  weakened  by  the 
opinion  given  by  the  present  Master  of  the  Bolls,  then 
Vice-ChcmceUor,  in  the  case  of  The  Attomey-Oeneral 
V.  HeeUa,  masmuch  as  the  reasons  on  which  he  proceeded 
were  considerably  diflferent  from  those  on  which  the  judg- 
ment was  founded,  which  I  thought  myself  bound  to  give 
in  the  prior  case  of  The  Attomey-O&neral  v.  Brovm  (a)," 

Now,  it  is  material  to  look  at  the  two  cases  thus  distin- 
guished from  each  other,  for  the  purpose  of  seeing  what  is 
the  difference  between  them.  It  is  clear,  that  both  of  the 
learned  Judges  came  to  the  conclusion  that  the  cases  of 
tolls  and  rates  then  before  them,  were  cases  of  charitable 
usa  Lord  Eldon,  in  The  Attomey-Oeneral  v.  Brown, 
says,  ^  Supposing  the  case  rested  on  this,  one  great  ques- 
tion is,  whether  this  Act  of  Parliament,  in  respect  of  the 
coal  duty,  would  create  a  charitable  use  ?  It  seems  to  have 
been  considered,  that,  because  the  duty  was  given  by  Act  of 
Parliament,  it  could  not  be  a  charitable  use.  If  authority 
was  wanted  upon  that  subject,  it  would  be  enough,  for  my 

(a)  1  Bligh,  N.  S.,  334. 
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1853.  business  to-day,  to  refer  to  the  passage  cited  from  Duke'a 
ATr.-Gsir.  Exposition  of  the  Statute  of  Elizabeth.  After  the  fire  of 
Eastlaks.  London,  when  Acts  of  Parliament  imposed  a  duty  on  coal 
imported  into  the  city  or  river,  among  other  purposes,  for  re- 
building St.  PauVa  Church,  beyond  doubt  that  was  a  charit- 
able use  (a).  Money  given  by  a  private  donor  for  repairing 
a  church  or  chapel  is  a  charitable  use;  and,  if  this  is  law, 
there  is  no  reason  why  money  given  to  the  public,  if  it  is 
applied  to  a  charitable  purpose,  should  not  be  equally 
within  the  statute  of  Elizabeth  (b).  He  says  again, — ^"I 
confess,  therefore,  that,  unless  I  hear  more  to  convince  me 
of  the  contrary,  in  my  opinion  this  is  a  charitable  use  within 
the  statute  of  Elizabeth  (c),"  And,  in  finally  giving  his 
judgment  on  the  case  at  a  subsequent  period,  referring  to 
the  passage.  Lord  Eldon  said, — "  I  believe  that  the  passage 
cited  [from  DvJce]  was  a  construction  of  the  Act  by  the  veiy 
individual  who  drew  it  The  question  comes  to  this,  whe- 
ther here  is  a  charitable  use;  a  grant  within  the  terms  of 
the  statute  of  EUzdbethi  If  it  is,  cadet  qucsstio.  On  the 
words  of  the  statute  the  following  commentary  is  extracted 
from  the  readings  of  Sir  Fra/nda  Moor: — ^*  Ports  and 
havens;  such  only  as  tend  to  safety  of  ships  of  sail,  not 
other  vessels;  and  creeks  for  harbour,  which  are  implied 
to  find  lights  to  guide  ships  into  the  haven,  is  a  charitable 
use  within  these  words.  An  imposition  granted  upon  com- 
modities imported  or  transported,  to  be  employed  upon 
repair  of  ports  or  havens,  where  they  shall  land,  is  a 
charitable  use,  and  within  this  statuta'  I  should  be  glad 
to  know  whether  an  impost  in  aid  of  the  poor  inhabitants- 
of  Brighton,  to  repair  groyns  for  the  preservation  of  ih 
town,  and  enabling  ships  to  land  goods  there,  is  not  withi 
the  terms  of  this  construction  of  the  statute?  I  have 
nothing  which  prevents  my  concurring  in  the  opinion  ihm^'t 

(a)  19  Car.  2,  c.  3;  22  Car.  2,      o.  22. 
c  11 ;  1  Jac.  2,  c.  16;  8  Will.  3,  (6)  1  Swanst  297. 

c  14;  1  Ann.  st  2,  c.  12;  9  Ann.  (c)  Id.  299. 
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a  parb'amentary  grant,  destined  to  such  purposes,  is  a  gift      ^  ^^^'  ^ 
to  charitable  uses.     If  that  doctrine  is  to  be  contradicted,      Att.-Gew. 
it  must  be  done  by  higher  authority  than  mine  (a)."    Now,     Eaotlake. 
Sir  John  Leach,  in  the  Attomey-Oeneral  v.  Heelis,  says,     judgment. 
**  I  am  of  opinion  that  funds  supplied  from  the  gift  of  the 
Crown,  or  fix)m  the  gift  of  the  Legislature,  or  from  private 
gift,  for  any  legal,  public,  or  general  purpose,  are  charitable 
funds  to  be  administered  by  Courts  of  equity.     It  is  not 
material  that  the  particular,  public,  or  general  purpose  is 
not  expressed  in  the  statute  of  Elizabeth,  all  other  legal, 
public,  or  general  purposes  being  within  the  equity  of  that 
statute  (b);"  and  he  cites  cases  illustrative  of  that  proposi- 
tion.   He  then  proceeds  to  add, — "  I  am  of  opinion,  that  it 
is  the  source  from  whence  the  funds  are  derived,  and  not  the 
mere  purpose  to  which  they  are  dedicated,  which  constitutes 
the  use  charitable,  and  that  funds  derived  from  the  gift  of 
the  Crown,  or  the  gift  of  the  Legislature,  or  from  private 
gift,  for  paving,  lighting,  cleansing,  and  improving  a  town, 
are,  within  the  equity  of  the  statute  of  Elizabeth,  charitable 
funds  to  be  administered  by  this  Court     But  where  an  Act 
of  Parliament  passes  for  paving,  lighting,  cleansing,  and  im- 
proving a  town,  to  be  paid  for  wholly  by  rates  or  assess- 
ments to  be  levied  upon  the  inhabitants  of  that  town,  the 
fimds  so  raised,  being  in  no  sense  derived  from  bounty  or 
charity,  in  the  most  extensive  sense  of  that  word,  are  not 
charitable  funds  to  be  administered  by  this  Court(c)."     The 
di£ference  of  reasoning  to  which  the  remarks  of  Lord  Eldon 
in  The  Attomey-Oeneral  v.  The  Corporation  ofDvhUn,  ap- 
ply, consists  in  the  distinction  taken  by  Sir  John  Leach, 
that  you  are  to  look  at  the  source  from  which  the  funds 
proceed,  and  not  merely  to  their  object.     However,  Lord 
Eldon,  in  the  case  of  The  Attomey-Oeneral  v.  The  Corpora^ 
lion  of  Dublin,  adheres  distinctly  to  the  view  which  he 

(a)  1  Swanst.  307.  (6)  2  S.  &  S.  76. 

(c)  Id.  77. 
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had  taken  in  the  earlier  case;  and  there  can  be  no  doubt 
that  the  conclusion  of  the  House  of  Lends  was^  that  the 
mode  in  which  the  rate  was  levied  was  not  to  be  looked  at, 
but  the  purpose  to  which  it  was  to  be  applied;  and  I  ap- 
prehend the  piu7x>8e  must  be  the  real  criterion.  K  a  num- 
ber of  persons  assemble  together  to  make  a  square,  as  sug- 
gested by  Mr.  Rolt,  or  to  allot  a  portion  of  building  ground 
belonging  to  themselves  in  any  particular  manner,  tlien  if, 
to  obviate  the  difficulty  of  raising  or  collecting  subscriptions 
to  the  square,  they  apply  for  and  obtain  an  Act  of  ParUa- 
mait,  giving  the  power  of  levying  on  every  person  inhabit- 
ing the  houses  which  are  about  to  be  built  on  their  own  pro- 
perty, and  thus  compelling  them  to  contribute  and  pay  rates 
towards  the  maintenance  and  improvement  of  that  property 
into  whatever  hands  it  may  pass,  the  purpose  is  a  distinct 
private  purpose  for  the  exclusive  benefit  of  those  individuals 
who  are  dealing  with  their  own  property,  or  tliosewho  may 
subsequently  acquire  interests  under  theuL  But  when  yon 
come  to  the  purpose  of  paving  and  lighting  a  town,  which 
is  for  the  benefit  of  all  the  inhabitants, — ^for  the  benefit  of  the 
poor  inhabitants  who  walk  through  the  streets,  and  of  others 
who  may  resort  there  from  all  the  neighbourhood, — ^persons 
who  drive  their  carts  and  waggons  through  the  streets,  in- 
cluding the  mail  coaches  or  other  vehicles  that  have  to  pass 
through  the  town,  and  in  fact  every  class  of  tlie  Queen's 
subjects,^-one  does  not  need  then  to  look  at  this  recital,  by 
which  we  are  told,  that  amongst  other  things  there  will  be 
benefited  the  Royal  Naval  Hospital y  the  Royal  Marine 
Barracks,  and  other  public  estabUshmentSw  It  is  sufficient 
to  say,  it  is  a  large  and  general  purpose  for  this  town,  al— 
though  not  beyond  the  limits  of  the  town,  and  that,  for  that^ 
purpose,  certain  moneys  are  to  be  levied.  I  cannot  see  that^ 
the  sotu-ce  from  which  those  moneys  are  here  derived,  name- 
ly, from  taxation,  can  make  any  difierence  as  to  the  charitar- 
ble  or  public  nature,  and  which  would  be  attributable  to  the 
funds  if  they  proceeded   from  a  more  limited  sphere  of 
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bounty;  and,  if  there  be  no  distinction  on  that  ground,  the         1853. 
Attorney-General  is  the  proper  person  to  represent  those      Att.-Gsn. 
who  are  interested  in  that  general  and  public  or  charitable 
purpose. 


V. 

EA.STLAKB. 


Judgment, 


It  is  then  observed,  that  the  proceeding  in  The  Attcyimey- 
Oenercd  v.  The  Corporation  of  Dublin  was  by  information 
and  bill.  It  does  not  appear  to  me  to  be  necessary  that 
there  should  be  a  bill  in  respect  of  those  rates.  No  person 
can  say  that  any  given  individual  could  be  entitled  to  have 
the  rates  refunded.  What  is  said  is  this  : — ^the  Attomey- 
(}eneral  comes  here  to  protect  this  fund.  He  says : — I 
leprasent  the  public  in  respect  of  a  fund  which  by  law  is 
applicable^to  the  public  purpose  of  lighting  and  paving,  and 
keeping  up  the  other  objects  mentioned  in  this  bill,  which 
ought  to  be  maintained, — that  is  a  strictly  charitable  use  in 
every  sense  which  the  CJourt  would  protect, — and  I  insist 
on  having  no  portion  of  that  fund  diverted  for  any  other 
purpose. 

The  next  question  then  is,  whether  the  fund  is  ^^^  P^^ 
posed  to  be  diverted  from  the  purposes  sanctioned  by  the 
Act  ?  That  is  also  concluded  by  authority.  Any  distinc- 
tion to  be  drawn  between  The  Attomey-Oeneral  v. 
AndA'ew  (a)  and  this  case  would  be  too  fine ;  and  I  should 
not  be  acting  with  that  discretion  which  I  think  ought  to 
guide  every  judge,  whatever  may  be  his  own  views,  if  I 
attempted  to  escape  from  such  conclusion  by  refined  dis- 
tinctions of  that  description.  I  confess,  that,  before  that 
case  was  decided,  it  might  have  seemed  reasonable  that 
the  course  should  be  pursued  which  has  been  uniformly 
pursued,  I  believe,  by  every  public  body  that  has  had 
funds  given  to  them  for  certain  public  purposes, — such 
as  paving  and  Ughting,  namely, — that  if  they  find  bona  fide 

(a)  2  M*N.  &  G.  225. 
VOL.  XI.  Q  U.  W. 
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and  in  the  &ir  exeraae  of  their  diwanetioDy  they  bdng  the 
paitieB  authiHifled  to  adniinister  the  fund,  that  ihare  is  a 
dip  in  thdr  Act,  or  if  from  any  other  reason  they  find  it 
necessaiy  to  apply  to  Parliament  again,  it  might  then  fisdrly 
be  considered  that  they  are  righUy  acting  in  so  carrying 
into  eSecX  the  original  purpose  designed  by  the  Act  mider 
which  they  are  constituted.     Mr.  James  put  the  case  of  a 
mistake  or  omission  of  a  piece  of  land  from  a  schedtde,  or  of 
some  other  possible  error.     I  have  known  sodi  a  case  occur 
as  ihew<»:d  ''not''  having  been  foond  in  the  wrong  place  in 
an  Actof  Parliament^and  of  another  Act  being  necessaiy  to 
get  rid  of  it ;  and  it  would  seem  strange  to  say  in  such  a 
case,  that  you  were  so  strictly  tied  down  by  general  terms  to 
the  application  of  money  in  the  way  specified  by  the  Act 
in  question^  as  to  be  unable  to  go  to  parliament  for  the 
supjdy  of  a  manifest  defect    But  it  can  only  be  remedied 
hereafter  by  taking  care  to  put  in  a  special  provinon  thai 
the  moneys  may  be  applied  in  some  manner  fcnr  the  purpose 
of  obtaining  a  future  Act  of  Parliament,  if  necessary.   Inde- 
pendently of  decision,  I  cannot  but  say  that  one  might  have 
thought^  that,  looking  on  the  parties  as  trustees  bona  fide 
carrying  into  effect  the  general  purposes  of  their  Act^  they 
would  be  as  well  justified  as  charity  trustees  would  be 
in  seeking  to  cany  into  effect  a  new  scheme,  where  a 
new  scheme  was  wanted ;  however,  it  is  now  settled  by 
authority,  and  it  is  quite  impossible  for  me  to  entertain, 
judicially  any  other  opinion  than  that  which  has  beea_ 
expressed  by  the  other  decisions,  that  you  must  look  to  the^ 
clauses  in  the  Act,  and  that  you  cannot  go  out  of  those  dis-* 
tinct  and  express  clauses  upon  any  notion  that  the  trusteed 
are  justified  in  applying  their  money  in  a  way  beyond  th^ 
express  and  literal  terms  of  such  clauses. 

I  am  bound  therefore  to  look  at  the  128th  section  of  this 
Act,  to  see  what  the  commissioners  may  do  with  these 
funds;  and  there  I  find  everything  clearly  pointiog  out  the 
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expenditure  under  and  by  virtue  of  the  Act;  clearly  con-  1853. 
templating  nothing  dehors  the  specific  teruis  of  the  Act  it-  ATr.-OEir. 
8el£  The  128th  section  begins  with  saying  that  the  commis-  jj^tlakb 
sioners  are  to  apply  the  money  in  paying  all  the  costs  inci- 
dental to  the  purposes  of  the  Act,  in  paying  off  all  the  debts 
and  demands  under  the  Act,  and  then  in  paying  for  the 
materials,  and  so  on, — all  the  modes  of  application  being 
specifically  pointed  out  by  the  Act,  coming  down  to  these 
parts  of  the  clause  on  which  reliance  has  been  placed, — **  All 
other  costs,  charges,  and  expenses  relating  to  or  incident  to 
tlie  execution  of  this  Act,  and  the  powers  and  authorities 
hereby  given  and  granted  to  the  said  commissioners,''  "  and 
in  and  for  carrying  the  intents  and  purposes  of  this  Act 
into  full  and  complete  execution  in  other  respects/'  Now, 
it  is  said,  that  we  may  separate  the  general  intents  and 
purposes  of  the  Act,  namely,  draining,  lighting,  paving,  and 
Hie  like,— take  them  to  be  general  purposes  of  the  Act,— 
and  separate  them  from  the  special  purposes  sanctioned, 
limited,  and  pointed  out  by  the  Act,  and  say — the  general 
purpose  was  to  be  the  draining  and  lighting  of  the  town; 
and  therefore  any  new  application  for  the  purpose  of  the  Act, 
the  better  paving  and  lighting,  is  in  effect  only  applying  it 
to  carrying  the  intents  and  purposes  of  this  Act  into  full  and 
complete  execution.  I  do  not  think  that  would  meet  even 
the  liberal  sense  and  interpretation  of  the  words,  straining 
them  to  the  utmost;  because  you  are  to  carry  into  effect  the 
purposes  pointed  out  by  this  Act  not  by  some  other  means, 
but  by  carrying  the  Act  into  full  and  complete  execution 
Now,  the  very  purposes  of  this  Act  are  simply,  so  far  light- 
ing, paving,  and  draining,  as  the  Act  authorises  you  to  do, 
and  no  further.  Plymouth  might  be  extended,  you  might 
wish  to  carry  out  the  operations  of  the  Act  beyond  its  pre- 
sent limits,  and  you  may  say — ^we  have  not  money  enough 
to  do  it  The  answer  would  be,  carry  into  effect  draining  as 
hi  as  two  shillings  in  the  pound  will  enable  you  to  do  so. 

Q2 
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The  Act  entitles  you  to  do  all  you  can  for  the  two  shillings, 
but  it  does  not  authorise  you  to  pay  any  part  of  the  money 
in  applying  for  power  dehors  and  beyond  the  Act  And 
I  should  be  drawing  a  distinction,  as  I  said  just  now, 
which  it  would  be  impossible  to  maintain,  if  I  read  these 
words  in  a  manner  different  in  substance  from  the  words  in 
Tlie  Attoimey-Oene^^al  v.  Andrews.  In  the  beginning  of 
the  clause  in  that  case,  the  parties  are  authorised  to  expend 
the  money  after  payment  of  charges  for  "  the  carrying  into 
execution  the  purposes  of  the  Act  '*  generally ;  and  then  at 
the  end  of  it  there  is  this  expression,  "  and  erecting  new 
works  and  otherwise  carrying  this  Act  into  execution  *' — 
the  phrase  remarked  upon  by  the  Court  (a),  which  is  a  little 
different  from  the  earlier  expression  in  the  same  Act,  "  the 
carrying  into  execution  the  purposes  of  the  Act "  (6),  and 
might  possibly  be  said  to  involve  a  necessity  for  other  pro- 
ceedings. The  whole  clause  was,  however,  before  the 
Court;  and  I  cannot  suppose  that  any  part  of  it  was  omitted 
from  its  consideration,  nor  do  I  think  the  literal  construc- 
tion goes  so  far  as  has  been  contended.  I  think  I  am  bound 
by  the  decision  which  I  have  referred  to. 


It  was  then  suggested  by  Mr.  Kinglake,  that,  as  you  are 
allowed,  on  the  authority  of  Bi^ht  v.  North  (c),  to  oppose 
an  Act  of  Parlijiment,  and  thus  protect  your  property, — as  a 
trustee  is  allowed  or  required  to  defend  an  ejectment  at  the  ex- 
pense of  the  trust, — therefore  you  may  defend  yourself  in  any 
other  manner  you  think  proper.  He  says,  there  is  a  consider- 
able analogy  to  that  case  here,  inasmuch  as  Parliament  has 
made  an  aggression  on  the  commissioners  by  a  public  Act, — 
the  Municipal  Corporation  Act,  which  they  had  no  oppor- 
tunity of  opposing,  and  which  they  would  have  opposed  if" 
it  had  been  a  private  Act ;  and  as  a  public  Act  of  Parlia— 


(a)  1M»N.&G.  22). 


(b)  Id.  226. 


(c)  2  Ph.  2ia 
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ment  has  reduced  their  rating  power  from  two  shillings  to  1853. 
one  shilling  and  threepence, — all,  he  says,  that  they  want  is  to  Arc-QjcN. 
restore  their  old  rating  power  of  two  shillings ;  and  therefore 
in  truth  they  are  only  doing  what  they  should  have  been  doing 
if  a  private  Act  to  narrow  their  powers  had  been  brought  in 
instead  of  a  pubUc  Act  That  is  not  a  sound  application 
of  the  reasoning  on  which  Bright  v.  North  is  founded. 
You  must  deal  with  these  things  as  you  find  them,  affected 
or  not  affected  by  an  Act  of  the  legislature  ;  and  whatever 
the  legislature  has  subsequently  done,  I  must  assume  as  if 
it  had  been  the  state  of  things  when  this  particular  Act  was 
passed.  I  must  assume  the  wisdom  of  the  legislature  to 
have  embraced  every  view  of  the  subject.  If  the  commis- 
sioners or  the  inhabitants  could  not  oppose  the  general  Act 
in  one  way,  Parliament  allows  them  to  make  themselves 
heard  in  another ;  and  they  could  have  been  heard  by  their 
representatives,  by  petition,  or  otherwise.  And  I  must  now 
take  the  existing  Act  of  Parliament  and  existing  parties  as 
if  the  Municipal  Corporation  Act  had  passed  before  instead 
of  after  the  particular  Act,  and  as  if  the  original  Act  had 
Umited  the  rating  to  one  shilling  and  threepence  in  the 
pound. 

Independently,  however,  of  the  general  principle  in  this 
case,  if  one  had  to  find  a  further  reason  for  it,  it  was  in  the 
nature  of  a  bargain  on  the  part  of  the  legislature  :  it  does 
not  diminish  the  rating  power.  The  legislature  took  off 
the  watching,  and  they  said,  "  Parliament  has  granted  com- 
missioners all  over  the  country  rating  powers  for  certain 
purposes,  lighting,  paving,  and  watching, — now  we  are  going 
to  exonerate  them  from  a  part  of  the  burthen,  and  we  will 
take  off  a  part  of  the  rating  power,  and,  accordingly,  make 
an  average  calculation  of  what  has  been  spent  for  all  the 
purposes  originally  contemplated,  except  that  from  which 
you  are  relieved;  and  reducing  the  amount  to  that  extent, 
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1853.^  jou  leduoe  the  parties  to  the  footii^  of  their  onginal  par- 
liamentary coDtract  Parliament  oontracted  to  give  them 
two  shillings  fordoing  a  certain  duty,  and,  having  afterwards 
reliered  them  from  a  portion  of  that  duty,  the  chaige  is  in 
justice  set  right  I7  takingoffapart  of  the  rata 

The  only  remaining  obeerration  is  as  to  what  was  said 
with  reference  to  the  delay.     The  case  is  very  difierent 
from  those  circumstances  of  delay  which  I  have  thought 
and  shall  still  think  it  necessary  to  act  upon, — ^where  parties 
are  coming  here  in  cases  of  trade  marks  and  coi^frights, 
and  where  there  may  be  l^al  rights  to  try  and  to  establish^ 
and  the  consequence  of  coming  so  late  is,  that  they  seek  by 
a  smnmary  procesB  to  interfiere  with  parties  to  wlnmi  such 
an  interference  maybe  doing  an  irreparable  injury;  whereas; 
if  they  had  come  at  the  proper  time,  the  whole  matter  might 
have  been  decided  at  the  hearing  (whether  it  will  be  so 
under  the  new  practice  is  a  dififer^it  questicm),  whidi  the 
Court  assumes  is  the  more  correct  and  full  mode  of  deter- 
mining rights  between  all  the  partiesL     But  in  this  case  it 
is  more  in  the  nature  of  waste.    As  I  observed  during  tiie 
argument^  if  a  man  had  allowed  half  his  trees  to  be  cut  down 
bdbre  he  applied,  the  Court  would  not  therefore  allow  the 
remaining  half  to  be  cut  down;  and  if  they  have  a  rights  as 
I  think  they  have,  to  say,  "  this  is  our  money/'  I  appre- 
hend it  is  not  too  late  to  come  and  stop  it.   Notwithstanding 
the  remark,  that  everybody  who  knew  that  an  Act  was  going 
to  be  applied  for  by  the  oomroiasioners  would  have  a  shrewd 
'  suspicion  that  it  was  to  be  paid  for  out  c(  the  funds,  I  take  it^ 
that^  in  law,  they  would  have  a  right  to  suppose  it  was  going 
to  be  paid  for  correctly,  and  that  anybody  coming  here  by 
bill  or  information    to   stay  by  injunction    a   proceeding* 
with  reference  to  an  Act  of  Parliament  before  a  fiMrthing* 
was  expended,  would  certainly  be  told  he  had  oome  too 
early.    The  Court  would  say,  that  they  had  a  full  rig^t  to 
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apply  to  Parliament  at  their  owa  expense;  and  it  might 
have  been  argued»  that,  until  8ome  of  the  money  in  ques- 
tion was  applied,  there  was  not  the  slightest  reason  for  inter- 
ference by  injunction. 
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Lit  an  iignnction  be  awarded  to  restrain  the  Defendants,  the 
oommiasionerBy  &e^  their  treasurer,  clerks,  and  agents,  from  paying 
or  expending  any  moneys,  being  part  of  or  arising  out  of  the  rates 
levied  or  to  be  levied  under  the  said  Act,  of,  for,  or  towards,  or  in 
respect  of  any  costs,  chaiges,  or  expenses  whatsoever,  incurred  or  to 
be  incurred  in  or  about  the  preparing,  promoting,  or  prosecuting  of 
the  bill  in  Parliament,  &c^  or  incident  thereto,  and  also  from  draw- 
ing, indorsing^  or  signing  any  cheque  or  cheques,  order  or  orders 
whatsoever  for  payment  thereof,  or  taking  any  steps  or  proceeding 
whatsoever  for  procuring  such  payment  until  this  Court  make  other 
order  to  the  contrary. 


Minute  of 
Order, 


Injimction  made  perpetual    Sums  referred  to  ordered  to       Dtcrte, 
be  refunded  by  the  Defendants,  (except  EasUake).  J 
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JwM  wth,  HAWKSBEE  u  HAWKSBEE. 

One,  after  oc-  ( j^  a  claim  for  the  execution  of  the  trusts  of  the  will  of 

cupying  a 

house  for  WUliam  Hawkabee,  a  question  arose  with  respect  to  the  sale 

R8  tenant  from  or  disposition  of  a  house  in  Whitecroaa-atreet,     The  testator 

Wd^no^e  ^*^  entered  into  the  possession  of  the  house  as  tenant  from 

to  receive  the  year  to  year,  in  the  year  1810,  and  had  paid  the  rent  into 

rent  for  fifteen  ,                                         ... 

vears  before  DrumTnond'a  bank,  under  the  directions  of  his  landlord  to 

devised  the  *^^^  eflFect,   Until  the  year  1822.     In  that  year,  Messrs. 

p^r^of  So^  i)rum77io?ici  informed  the  testator  that  the  customer  of  the 

under  such  bank,  to  whose  account  the  rent  had  been  paid,  was  dead, 

conditions  as  . 

might  be  and  that  they  had  no  longer  any  authority  to  receive  it 

dienf)  for^he  From  that  time  the  testator  continued  in  the  occupation  of 

^^^*d°^hid  *'^®  house  without  payhig  any  rent,  imtil  his  death  in  the 

ren.    His  year  1 837.     The  testator  by  his  will  devised  and  bequeathed 

cupied  the  his  real  and  personal  estate  and  effects,  upon  trusts  for  the 

a3t  toTh^e^  ^^^fi*  ^f  1^^«  w^f®  ^^  children,  the  wife  being  thereby 

widow,  for  tenant  for  life  of  a  portion  of  the  estate,  and  the  children 

fifteen  years 

after  the  death  tenants  in  common  of  the  residue,  and  giving  his  devisees  in 

when  the     '  trust  power  to  make  a  lease  of  the  house  in  question,  or  sell 

and^rwas*^'  it  under  such  conditions  as  to  title  as  they  may  think  fit 

held,  that,  not-  Some  of  the  chddren  were  infants  at  the  death  of  the  tes- 

witb  standing 

the  infirmity  tator.   The  devisecs  in  trust  did  not,  after  his  death,  sell  the 

tor's  tit^  the  ^^use ;  but  the  Defendant  Francia  Hawkabee,  the  eldest  son 

son  could  not  Qf  ^j^g  testator,  who  took  a  share  of  his  estate  under  the  will 

insist  on  re- 
taining posses-  carried  on  the  business  in  the  same  premises,  and  paid  rent 

mises  adverse-  for  the  house  to  the  widow  of  the  testator  until  her  death 

leesVenefidd^  in  the  year  1852.     The  Plaintiffs,  the  other  children  of  the 

ly  interested  testator,  then  filed  their  claim  for  the  execution  of  the  trusts 

under  the  will ; 

but  that  the  of  the  will,  including  the  sale  of  the  house.    The  Defendant, 

titled  kf  ■ro-^"  ^^^  eldest  SOU,  claimed  a  possessory  title  to  the  house  in 

quire  that  the  regpect  of  his  occupation  from  the  year  1837,  and  denied 

property  *^                                  *                     .... 

should  be  sold  the  title  of  the  testator  to  devise  it  by  his  will. 

and  distri- 
buted accord- 
ing to  the  directions  of  the  testator. 
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Mr.  Wdford,  for  the  Plaintifis,  axgued,  that  the  Defendant, 
having  acquired  his  possession  of  the  house  with  the  con- 
gent  of  the  trustees  and  the  widow,  and  having  paid  rent  to 
the  latter  in  conformity  with  the  directions  of  the  will, 
could  not  repudiate  the  title  of  the  testator. 


1853. 

Hawksbsb 

v. 
Hawksbeb. 

Argument* 


Mr.  Glasse,  for  the  Defendant,  argued,  that  the  title 
claimed  by  the  Plaintiffs,  whether  under  the  will  or  other- 
wise, although  plausible  at  the  first  view,  yet  when  analysed 
would  be  found  to  be  wholly  without  foundation.     The 
testator  was  a  tenant  paying  rent  until  1822  ;  and  his  pos- 
session from  1822  until  his  death,  a  period  of  no  more  than 
fifteen  years,  was  not  enough  to  establish  an  adverse  title. 
No  estate  could  therefore  pass  by  his  devise  or  attempt  at 
devise.     From  1837  the  Defendant  had  been  in  possession,  . 
and  though  it  was  true  that  he  had  paid  rent  to  his  mother, 
yet  that  could  not  confer  any  title  upon  the  PlaintiSs.   They 
did  not  claim  under  the  widow, — nor  had  the  widow  in  fact 
attempted  to  assert  any  title  in  herself     She  had  left  the 
Defendant  in  possession,  and  tacitly  given  him   all  the 
rights  which  that  possession  liad  created,  by  making  no 
devise  of  the  premises.     The  question  therefore  amounted 
^Unply  to  this, — whether  the  Court  would  interfere  by  a 
tind  of  equitable  ejectment  to  deprive  the  Defendant  of  a 
Pi^perty  in  which  he  had  gained  a  good  possessory  title, 
^^d  which,  according  to  the  principle  recognised  at  law  in 
^  «ctment,  he  was  entitled  to  hold  until  he  should  be  ousted 
^.^'"'a  superior  legal  right 


The  Vick-Chancellor  said,  that  there  might  have  been 
difficulty  in  the  case,  if  the  possession  of  the  Defendant 
not  been  connected  with  that  of  the  testator  ;  but  this 
^«  done  by  his  payment  of  rent  to  the  widow.   The  widow 
^^id  an  interest  in  the  rent  or  produce  of  the  premises  in 


Judgment, 


i 
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question  during  Uie  minority  of  the  children ;  she  waa  tenant 
for  life  of  a  portion  of  the  estate  under  the  will,  and  had  taken 
the  benefit  of  that  bequest,  and  it  was  not  competent  to  her 
to  set  up  an  adverse  title  in  herself  as  occupant^  or  all^e 
that  the  testator  had  no  interest  in  the  property.  The  De* 
fendant  had  entered  into  and  continued  in  possession  as  the 
tenant  of  the  widow, — and  the  Court  would  not  permit  him 
to  obtain  possession  under  the  operation  of  a  will,  and  after- 
wards say  that  he  had  acquired  the  property  under  a  dif- 
ferent title.  The  sale  must  be  made  according  to  the  di^ 
rections  of  the  testator. 


June\Oth^ 
IZth, 


BURKE  V.  ANNIS. 

A  SPECIAL  CASE— The  testator,  JohnBoUon,  being  at 
the  time  of  making  his  will  and  of  his  death  seised  in  fee 
simple  in  possession  of  two  freehold  messuages,  No.  11  and 
No.  12  in  Oreekstreet,  Soho^quare,  in  the  former  of  which 
(No.  11)  he  resided,  devised  and  bequeathed  his  real  and 
h^Tuve^"*  personal  estate  by  a  will  in  the  following  words :— "  Oct 

8rd,  1819,  Chreekstreet,  Sokx),  London,  I  hereby  declare 
this  to  be  my  last  will  and  testament  To  my  daughttf 
Eliza  I  bequeath  58. ;  to  my  son  John  60L  a  year  for 
two  years  (to  be  paid  half-yearly),  and  2002.  to  be  paid  him 


A  testator  by 
his  will,  dated 
in  1819, 
devised  his 
freehold  estate 
as  follows: — 
"Tomydaugh- 
ter  Henrietta 


in,  being  No. 
11,"  &c.;  "to 
my  daughter 
Martha  I  be- 
-queath  my 
house  No.  10/ 
&a;  "but  it 

is  my  will  that  when  twenty-five  years  of  age.    To  my  son  David  Martoiy 

the  same  be 
placed  in  trust, 

and  that  they  shall  only  receiye  the  rent  during  their  life.**  "  In  case  of  Henrietta^M  deaib- 
without  leaving  behind  her  more  than  one  child,  then  the  said  house  No.  11  shall  revert  t^ 
my  son  Davids  BonJohnf  and  daughter  if aWAo,  in  equal  shares;  but  if  she  leaves  mor^ 
than  one,  (be  it  one,  two,  or  more,)  they  shall  all  share  alike  the  said  property  left  to  thel^ 
mother ;  but  suppose  that  none  of  them  live  to  twenty-one  years  of  age,  the  said  property 
shall  revert  to  David,  John,  and  Martha,  as  before  mentioned."  ffenrietta  survived  th.^ 
testator,  and  died,  leaving  two  children,  of  whom  one  lived  to  attain  the  age  of  twenty-on^ 
years,  and  the  other  diod  under  that  age :  — Held,  that  the  two  diildron  of  HemrieUa  too^ 
an  estate  in  fee  ainple  in  posBession  io  the  house  No.  11. 
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I  bequeath  my  business,  with  medicines,  shop,  fixtures,        1863. 
utensils,  and  everything  belonging  to  the  business,  likewise 
my  books  and  wearing  apparel,  and  if  he  chooses  to  live  in 
the    house  I  now  reside  in  he  shall  occupy  the  same 
for  five  years  at  the  rate  of  eighty  guineas  per  annimi  (clear 
of  all  deductions  whatsoever) ;   likewise,  if  he  chooses,  he 
may  take  all  my  wine  at  50^.  per  dozen,  and  pay  for  the 
same  in  twelve  months :  if  he  declines  taking  it,  it  must  be 
sold.     To  Edward  Armstrong  and  his  brother  John  1 
bequeath  each  100{.  when  they  arrive  at  twenty-one  years 
of  age;  but  if  they  die  before,  the  same  shall  be  divided  be- 
tween my  son  David  Morton,  daughters  Henrietta  and 
Martha,    To  my  sister  Cathervae  Foster  I  bequeath  20?. 
To  my  daughter  Henrietta  (now  Mr&  Burke)  I  bequeath 
the  house  I  live  in,  being  No.  11  Oreeh-street.     To  my 
daughter  Martha  I  bequeath  my  house  No.  10  Oreeh- 
street,  but  it  is  my  will  that  the  same  be  placed  in  trust, 
and  that  they  shall  only  receive  the  rent  during  their  li&. 
I  name  my  executors  to  be  the  trustees  (my  son  David 
Morton  and  Mr.  John  Fergusson,  of  St  Martin' a-lane,  I 
request  to  be  my  executors).  In  case  of  Henrietta's  death 
without  leaving  behind  her  more  than  one  child,  then  the 
said  house  No.  11  shall  revert  to  my  son  David  Morton, 
son  John,  and  Martha,  in  equal  shares ;  but  if  she  leaves 
more  than  one  (be  it  one,  two,  or  more),  they  shall  all  share 
alike  the  said  property  left  to  their  mother ;  but  suppose 
that  none  of  them  Uve  to  twenty-one  years  of  age,  the  said 
property  shall  revert  to  David  Morton,  John,  and  Martha, 
as  before  mentioned.    With  respect  to  Martha,  if  she  die 
without  issue,  or  if  none  of  her  children  live  to  the  age  of 
twenty-one  years  of  age,  then  the  property  shall  revert  to 
David  Morton,  John,  and  Martha,  as  before  mentioned;  if 
my  son  David  Morton  wishes  to  continue  in  the  house 
No.  11,  he  shall  enjoy  the  use  of  any  furniture,  linen,  plate, 
&c  for  one  year — an  inventory  of  the  whole  being  taken 
and  then  to  be  disposed  of, — ^my  book  debts  to  be  collected. 
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and  wish  my  son  David  Morton  to  do  it,  for  which  he  shall 
receive  five  per  cent" 

The  testator  died  in  1821,  leaving  his  daughter  Henrietta 
(Mrs.  Burke)  surviving. 


The  said  Henrietta  Burke  died  in  1821,  and  left  issue 
her  surviving  only  two  children,  namely  the  Plaintiff 
Edmund  Burke,  and  Henrietta  Aptltorpe  BoUoii  Burke, 
and  without  having  had  issue  any  other  child. 

Henrietta  Apthorpe  Bolton  Burke  died  in  December, 
1835,  without  having  attained  the  age  of  twenty-one  years, 
and  intestate,  and  leaving  the  said  Plaintiff  Edmund 
Burke,  her  only  brother,  her  heir-at-law. 

The  Plaintiff  Edmund  Burke  attained  the  age  of  twenty- 
one  years  in  March,  184J0.  In  February,  1853,  the 
Plaintiff  contracted  to  sell  to  the  Defendant  John  Anms 
the  house.  No.  1 1  in  Greek-street,  aforesaid,  and  the  inherit- 
ance thereof  in  fee  simple. 

The  case  stated,  that  the  Defendant  had  objected  to  the  ti- 
tle of  the  Plaintiff  to  the  house,  on  the  ground,  that,  accord- 
ing to  the  true  construction  of  the  said  will,  the  Plaintiff 
and  his  deceased  sister  Henrietta  AptJiorpe  Bolton  Burke 
did  not,  under  the  devise  thereof  therein  contained,  become, 
upon  the  decease  of  the  testator's  said  daughter  Heninetta 
Burke,  seised  of  or  entitled  to  the  fee  simple  in  possession 
of  the  same  ;  and  he  therefore  insisted  that  the  Plaintiff 
could  not  make  a  good  title  to  the  messuage  or  tenement 
without  the  concurrence  of  the  heir-at-law;  and  the  opinion 
of  the  Court  was  therefore  required,  whether  the  Plaintiff 
and  his  deceased  sister  Hem^tta  Apthorpe  BoUon  Burke 
did  or  did  not,  on  the  decease  of  the  testator's  daughter 
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Hen/rietta  Burke,  become  seised  of  or  entitled  to  the 
premises  No.  11,  Greek-street,  for  an  estate  in  fee  simple  in 
possession  under  and  by  virtue  of  the  devise  thereof  con- 
tained in  the  will 
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Mr.  Chandless  and  Mr.  HaldaTie,  for  the  Plaintiff,  sub- 
mitted, that  the  children  of  Henrietta  took  the  fee  by  im- 
plication. They  cited  Doe  d,  EUrrwre  v.  Coleman  (a),  and 
also  the  principle  the  reason  of  which  was  thus  stated  by  Mr. 
Preston,  "If  the  testator  had  intended  the  estate  of  -4.  to 
determine  by  his  death,  no  reason  existed  for  any  provision 
against  his  death  under  age.  By  marking  that  event  as 
the  contingency  on  which  the  estate  should  revert  to  the 
heirs,  or  be  enjoyed  by  any  other  person,  it  necessarily 
must  be  imderstood  that  he  intended  that  his  heir,  or  the 
substitute,  should  not  have  the  land  in  any  other  event; 
and  of  consequence,  that  the  devisee  should  have  an  estate 
in  fee,  subject  only  to  that  restriction :"  2  Preston  on  Estates, 
252 ;  2  Jarm.  Wills,  225,  2nd  edit 

Mr.  Rolt  and  Mr.  Younge,  for  the  Defendant — The 
construction  which  the  CJourts  now  adopt  is  not  precisely 
the  same  as  that  which  might  have  been  formed  at  an 
earlier  period.  Lord  Mansfield  drew  inferences  from  ex- 
pressions in  wills  which  would  not  now  be  drawn.  The 
present  course  is  to  take  the  plain  meaning  of  the  words, — 
adding  every  necessary  implication,  but  going  no  farther. 
If  an  estate  be  given  to  A,,  and  if  A.  should  die  under  the 
age  of  twenty-one,  then  to  B., — how  can  it  be  called  a 
"  necessary  implication"'  that  the  intention  is  to  give  the  fee 
to  il.  in  any  other  than  the  single  event  indicated  ?  Where 
is  the  "necessity ''  of  the  implication?  The  testator  may 
well  say,  if  A.  should  die  imder  twenty-one,  B.  shall  have 
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ihe  estate,  without  intending  to  give  the  fee  to  A.    Many 
reasons  maj  operate  in  his  mind  in  making  the  devise  to 
B^  in  ihe  event  menticmed,  which  might  in  no  respect 
operate  to  induce  him  to  extend  the  life  interest  of  A.  in 
all  other  eventa    There  may,  therefore^  as  in  this  case,  he 
a  devise  over  in  a  particular  contingency,  without  any 
design  of  disinheriting  the  heir  in  any  other  event    There 
is,  moreover,  this  circumstance  in  the  other  cases  in  which 
this  implication  has  been  raised,  that  the  limitation  over 
has  been  in  fee, — clearly  therefore  intimating  that  it  was 
not  the  intention  of  the  testator  that  the  heir  should  take 
any  interest  if  that  limitation  took  effect, — and  thence  it 
might  be  more  reasonably,  and  by  an  easier  step,  inferred 
that  nothing  was  reserved  to  the  heir  in  any  other  event 
Now,  in  this  case,  the  gift  over  is  of  the  '*  said  properly : " 
what  is  the  **  said  property  "?    That  which  is  bdbre  given 
to  Henrietta, — and  if  Henrietta  had  only  a  life  interest, 
neither  can  the  gift  over  which  refers  to  it,  and  is  measured 
by  it^  be  greater  than  a  life  interest     In  Fowler  v.  Blach- 
well  (a),  where  there  was  an  indefinite  devise  to  the  testator's 
son  George;  and  if  he  should  die  before  attaining  twenty-one^ 
then  the  land  to  descend  to  his  son  Richard  and  his  heirs; 
although  the  note  in  Saunders'  Beports  was  cited,  yet  the 
Court  held  that  no  one  should  take  against  the  heir  of  tli6 
testator,  without  an  express  deviBe  to  hiuL 


J^bdgment.      ViCB-ChANCELLOR  : — 

The  question  raised  by  this  case  is  on  the  effect  of  the 
devise  of  the  house  No.  11,  Oreekstreet,  to  the  children  of 
Henrietta,  the  daughter  of  the  testator,  followed  by  the 
devise  over  of  the  same  property  to  other  children  of  the 
testator,  in  case  Henrietta  should  leave  no  more  than  one 


(a)  Comyn's  Bep.  353. 
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child,  or  i£,  leaving  more  than  one  child,  none  of  them  should        1863. 
live  to  attain  twenty-one.     It  is  admitted,  that  it  has  been 
laid  down  in  several  cases,  that,  where  there  is  an  indefinite 
devise  to  A.,  and  if -4.  die  imder  twenty-one,  then  over, — 
the  meaning  of  such  a  form  of  expression  is,  that  the  estate 
of  il.  is  intended  to  continue  except  upon  the  happening 
of  the  event  which  the  testator  has  mentioned,  and  that  he 
takes  a  fee  simple.     It  is  argued,  however,  that^  this  being 
a  question  between  vendor  and  purchaser,  a  sufficient  degree 
of  doubt  has  been  thrown  on  the  authorities  to  which  I 
have  refeired  by  the  modem  disposition  to  give  effect  only 
to  the  strict  words  of  the  testator,  to  prevent  the  Court 
from  interposing  on  behalf  of  the  vendor  to  enforce  a  specific 
performance  of  the  contract,  or  hold  that  the  purchaser  is 
bound  to  accept  a  title  founded  upon  the  devise  contained 
inthiswilL    The  Court  has  no  doubt  felt  the  difficulty  of  the 
purchaser's  position,  in  being  called  upon  to  discuss  ques- 
tions of  title  in  the  absence  of  the  parties  interested  in 
supporting  the  particular  construction  which  gives  rise  to 
the  doubt ;  but,  on  the  other  hand,  it  can  hardly  be  denied, 
that  the  weight  given  to  a  mere  possibility  of  doubt  has 
sometimes  been  productive  of  great  grievance  to  vendors, 
in  withholding  from  them  the  aid  of  the  Court  in  giving 
eflfect  to  titles  reasonably  safe. 

In  the  present  case,  however,  I  cannot  entertain  any 
doubt)  that,  if  the  authorities  which  have  established  the 
rule  of  construction  I  have  referred  to  come  to  be  reviewed 
by  a  higher  Court  (and  it  must  be  the  very  highest  Court 
which  alone  can  reveise  them),  that  Court  will,  upon  a  con- 
sideration of  the  cases  which  have  been  decided,  and  the 
principles  of  those  decisions,  affirm  the  rule. 

The  £Edlacy  in  the  aigument  which  has  been  addressed 
to  me  on  the  part  of  the  Plaintiff  seems  to  be  this, — 
that  it  sets  out  with  the  assumption  that  the  gift  to  the 
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children  of  the  daughter  is  a  gift  for  life ;  and  that  it  is 
necessary  to  find  some  other  words  in  the  will  which  shall 
distinctly  enlarge  the  estate  for  life  thus  originally  given: 
but  this  is  not  the  state  of  the  case  with  which  we  have  to 
deal.      The  first  gift  to  the  children  does  not  limit  the 
estate  which  they  are  to  take  to  an  estate  for  life,  but, 
by  the  indefinite  language  which  is  used,  creates  an  estate 
the  extent  of  which  is  doubtful, — and  which,  even  if  the  estate 
might  have  been  limited  to  a  life  estate,  if  nothing  more  ap- 
peared on  the  will, — ^yet,  when  taken  in  connection  with  other 
expressions  of  devise  as  to  the  same  property,  shews  that  the 
testator  intended,  by  his  first  disposition  of  the  property,  to 
give  a  larger  estate  than  a  mere  estate  for  life.     It  was 
a  rule,  established  at  a  very  early  period,  that  where  an 
estate  was  devised  subject  to  a  charge  which  might  exceed 
the  benefit,  although  there  were  no  words  of  inheritance, 
yet  the  devisee  would  take  a  fee.    No  subsequent  application 
of  this  principle  of  construction  has  been  much  stronger. 
In  Collier's  case  (a),  the  testator  devised  **  part  of  the  lani 
to  his  daughter,  and  the  other  parts  to  his  wife  for  life^ 
with  the  profits  whereof  she  should  bring  up  his  daughter  ^ 
and  that  after  his  death  it  should  remain  to  his  brother, 
paying  to  one  20a.,  and  to  others  small  sums,  amounting* 
to  458.  in  alL'"     It  seems  to  have  been  found,  that  the  land 
was  of  the  value  of  3{.  a  year,  and  it  was  held  that  the 
brother  had  the  fee  simple.     It  is  said,  that,  in  such  a  case, 
after  payment,  he  may  die  before  satisfaction,  and  there- 
fore it  is  a  fee  simple.     If  it  had  been  absolutely  necessary 
to  construe  the  gift  without  wordp  of  inheritance  to  amount 
only  to  a  life  estate,  the  mere  charge  could  not  have  had  the 
effect  of  enlarging  it 


The  case  of  Purefoy  v.  Rogers  (b)  was  stronger  than  the 
present  case,  for  there  the  gift  over  was  to  the  testator's 
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heir;  and  it  is  reasonably  observed  in  the  note,  that,  "  if  he 
had  meant  to  give  only  an  estate  for  life  to  the  sod,  it 
would  have  been  to  no  purpose  to  appoint  the  tenements 
to  remain  to  the  right  heirs  of  the  devisor,  if  the  infant 
should  die  within  age,  for  the  law  would  have  directed  it  JwkfmenL 
without  the  appointment  of  the  devisor;  and  therefore 
when  the  devisor  makes  a  special  appointment  of  it,  it  ought 
to  be  intended  that  the  devisor  gave  a  fee  to  the  son  "(a). 
The  same  construction  was  afterwards  adopted  where  the  gift 
over  was  to  a  person  other  than  the  heir,  or  to  a  stranger. 
In  Frogmorton  v.  HolydayQ)),  there  was  the  indefinite 
gift  of  a  house  and  garden  chargeable  with  the  payment  of 
a  sum  of  60{.  to  the  testator's  daughter  out  of  the  yearly 
rents,  issues,  and  profits,  which  it  had  been  held  would  not 
of  itself  pass  the  fee  to  the  son;  but  Lord  Mcmsfidd  h.j% 
the  stress  of  his  judgment  on  the  gift  over  to  the  three 
daughters,  in  case  the  son  should  die  in  his  minority,  follow- 
ing the  indefinite  devise  to  such  son.  If  there  are  no  words 
of  limitation,  and  nothing  else  appears,  he  says  the  devisee 
can  only  take  an  estate  for  life ;  but  if  a  gift  over  be  found, 
determining  the  estate  only  in  a  certain  event,  as  the  death 
(tf  the  first  devisee  under  twenty-one,  the  time  of  such  death 
being  immaterial  if  he  were  only  to  take  an  estate  for  life, 
it  must  then  be  inferred  that  the  intention  was  to  give  him 
a  larger  estate  than  an  estate  for  life,  and  that  could  be 
nothing  less  than  the  fee  simple. 

The  principle  of  this  decision  is  adopted  and  followed 
with  marked  approbation,  by  Lord  EUenborcmgh,  in  several 
cases: — Doe  d.  Wight  v.  CundaU  (c),  Robmson  v.  Qreyid) 
Toovey  v.  Bassett  («),  Marshall  v.  HiU  (/).  In  the  latter 
case,  Mr.  Justice  Bayley  notices  the  language  of  Chief 
Justice  WiUes,  in  Moore  v.  Heaaema/a  (g),  that,  if  there  were 


(a)  8  Saund.  388  b. 
lb)  3  Bar.  1618. 
(e)  9  East,  400. 
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(fi)  10  East,  460. 
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(g)  Bep.  t  WiUes,  138. 
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1S53.  any  doubt  on  the  words  which  diaiged  the  derisee  with 
payment  of  a  groas  sum,  the  subsequent  words,  *  in  case 
all  the  three  daughters  die  before  their  mother,  that  it  shall 
descend  to  the  heirs  of  the  mother,"  had  put  it  beyond 
all  dispute,  and  jdainly  shewed  the  intention  of  the  testa- 
trix. For  if  she  intended  that  the  daughters  should  be 
only  ten^mts  fcH-  life,  and  consequently  that  it  should  go  to 
the  heirs  of  the  mother,  whether  the  daughters  died  before 
the  mother  or  not,  it  would  have  been  most  absurd  in  h^ 
to  say  that  it  eiiould  go  to  the  heirs  of  the  mother  in  case 
the  daughterB  die  before  her.  And  that  was  exactly  agree- 
able to  what  was  said  in  Purtfoy  ▼.  Rogers,  of  which  he 
approved;  and  Mr.  Justice  Bayley  further  observes,  tfaat^  in 
Moore  v.  Heasenuin,  the  limitation  over  was  not  to  the  right 
heirs  of  the  deviw>r,  but  of  his  sister.  The  Queen  s  Bendi, 
therefore,  certified  to  the  Court  of  Chancery,  that  the  devisee 
whose  interest  was  in  question  took  a  remainder  in  fea 

It  was  said  that  there  might  be  reason  for  giving  the  de- 
visee a  life  interest^  and  not  for  giving  him  an  estate  in  feo. 
The  devisee  might,  if  he  attained  the  age  of  twenty-onew 
become  entitled  to  other  property,  from  which  the  testator 
may  deem  him  otherwise  sufficiently  provided,  without 
necessarily  giving  him  tiie  fee^     But  this  is  rather  what  is 
called,  by  Chief  Justice  Willes,  "  a  foreign  and  not  a  natural 
construction  " (a);  and  the  Court  has  never  been  astute  to 
discover  such  reasons.     The  operation  of  a  devise,  like  thai 
in  the  present  case,  to  create  an  estate  in  fee  is  established 
by  a  long  course  of  decisions,  and  is  supported  by  the 
authority  of  Lord  Mcmsfidd,  Lord  EUeTiborofigh,  Chief 
Justice   Willes,  Mr.  Justice  Bayley,  and  other  eminent 
Judges.    Some  of  these  cases  have  heean  sent  from  Chanceiy 
to  the  Courts  of  law,  and  there  is  no  reason  for  supposing 
that  the  Court  of  Chancery  did  not  adopt  the  determination 
expressed  in  the  certificates.      I   think  it  extremdy  im- 

(a)  Rep.  t.  WiUes,  141. 
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probable  that  the  House  of  Lords,  if  a  case  like  the  present  1853. 
were  carried  before  them,  would  reject  a  construction  sus-  burkr 
tained  by  such  a  weight  of  judicial  opinion  and  authority ;  ^• 

and  it  appears  to  me  in  truth  to  be  so  firmly  established, 
that,  if  it  is  to  be  altered,  nothing  less  than  an  Act  of  Par- 
liament  could  do  so,  without  the  danger  of  shaking  many 
tiUos  which  depend  on  the  present  rule. 


Judgment, 


FRIPP  V.  THE  CHARD  RAILWAY  COMPANY.       ju»e  2itt, 
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HE  first  suit  was  instituted  in  March,  1853,  by  Daniel  Where  sevenl 

Fripp,  on  behalf  of  himself,  and  all  other  his  co-mort-  wewmSe, un- 
der the  au- 
thority of  an  Act  of  ParliAment,  of  a  ouial  navigation  and  undertaking,  and  tlie  works, 
landB,  hereditaments,  and  capital  subscription,  calls,  debts,  sums  of  money,  property,  estate 
and  effects,  belonging,  due,  or  owing,  or  thereafter  to  belong,  or  be  due,  or  owing 
thereto,  and  aU  toUs,  rates,  and  duties  arising  by  rirtue  of  the  Acts  under  which  the  com- 
pany was  formed, — tiie  mortgagees  being  equally  entitled,  one  with  the  other,  to  their  pro- 
portions of  the  tolls  and  premises, — the  Court,  at  the  suit  of  one  of  the  mortgagees, 
whose  interest  had  been  a  long  time  unpaid,  appointed  a  receiver  of  the  tolls,  rates,  and 
duties,  and  of  the  estate  of  the  company. 

A  reoeiTer  was  appointed  by  the  Court  of  the  rates,  tolls,  duties,  and  other  property,  of 
«  canal  and  railway  company,  incorporated  by  Act  of  Parliament,  notwithstanding  that 
the  Act  of  incorporation  provided  thiett  a  committee  of  twelve  of  the  proprietors  should 
be  elected  at  every  annual  general  meeting  to  manage  the  afifkirs  of  the  company. 

A  receiver  of  the  rates,  tolls,  duties,  and  other  property  of  the  company,  appointed  by 
the  Court  at  Uie  suit  of  a  mortgagee,  whose  interest  was  long  in  arrear,  notwithstanding 
the  Aet  of  incorporation  gave  the  mortgagee  in  such  a  case  the  specific  remedy  of 
applying  to  and  obtaining  the  appointment  by  two  justices  of  the  peace  of  a  receiver  of 
sQch  rates,  tolls,  and  duties,  until  the  interest  in  arrear,  and  the  costs  and  charges,  should 
be  satisfied,  aooompanied  by  a  provision  that  the  act  should  be  without  prejudice  to  any 
remedies  which  such  mortgagee  might  have  either  in  law  or  equity. 

It  IB  no  objection  to  the  appointment  of  a  receiver  over  the  property  of  a  company, 
whose  business  is  in  the  nature  of  a  trade,  that  the  application  is  made  by  one  of  several 
mortgageee,  who,  according  to  the  terms  of  their  mortgages,  have  the  legal  estate  in  the 
property;  mx  is  it  any  objection  that  the  company  has  duties  to  perform,  the  neglect  of 
which  night  subject  them  to  indictment,  for  the  order  of  the  Court  always  gives  the 
parties  Ub«rty  to  apply,  whereby  any  such  consequence  may  be  averted. 

A  reoeiver  appointed  at  the  suit  of  a  mortgagee  having  a  charge  of  10,000/.,  forming 
about  a  ninth  of  the  entire  mortgage  debt  of  the  company,  although  the  other  eight- 
ninths  of  mortgagees  did  not  concur  in  the  application. 

Considerations  on  the  selection  of  a  reoeiver  and  manager  of  the  property  and  business 
of  a  company,  so  as  to  avoid  the  appointment  of  any  person  whose  individual  pecuniaiy 
interests  mi^t  conflict  with  the  duties  of  his  office,  in  respect  to  those  for  whose  benefit 
the  appointment  is  made.  B  2 
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gagees  (except  the  defendant,  Oeorge  Cooke),  entitled  to  a 
sum  of  26,0007.  charged  as  therein  mentioned,  against  the 
Chard  Bailway  Company,  and  Oeorge  Cooke,  the  secretary 
of  the  company.     The  Chard   canal  company  was   first 
established  in  the  year  1834,  by  the  Act  4  WilL  4,  c.  liii, 
under  the  style  of  *  The  Company  of  Proprietors  of  the 
Chard  Canal  Navigation,"  and  was  empowered  to  raise 
first  a  share  capital  of  57,0002.,  and  afterwards  an  addi- 
tional sum  of  20,0002.,  with  power  also  to  borrow  a  sum  of 
20,0002.  on  mortgage  in  a  certain  form  (a).     It  was  by  the 
71st  section  of  the  Act  enacted,  that  a  committee  consist- 
ing of  twelve  persons  should  be  elected  to  manage  the 
affiiirs  of  the  company,  which  committee,  by  the  83rd 
section,  was  empowered  ''to  contract  for  and  purchase  mes- 
suages, lands,  materials,  &a,  for  the  use  of  the  undertaking; 
to  make  compensation   for  damages ;   to  employ,  order, 
direct,  place,  and  displace  engineers^  surveyors^   officers, 
clerks,  servants,  agents,  and  workmen,  and  to  make  all 
other  contracts  and  bairns  touching  the  undertaking,  and 
to  use  the  common  seal  of  the  company  in  such  manner 
and  form,  and  for  such  purposes  as  they  should  think  pro- 
per, and  generally  to  direct  and  manage  all  the  businefls 
and  affairs  of  the  company,  and  do  and  perform  all  acta; 
matters,  and  things  which  the  company  were  authorised  to 
do,  save  those  expressly  directed  to  be  done  at  general 
meetings  of  the  proprietors."     In  respect  of  the  mortgages 
thereby  authorised  to  be  made,  it  was  provided  by  the  9l8t 
section  that  all  persons,  to  whom  such  mortgages  should 
be  made,  should  be  equally  entitled,  one  with  the  others,  to 
their  proportions  of  the  said  tolls  and  premises,  according 
to  the  respective  sums  advanced,  without  any  preference  hj 
reason  of  the  priority  of  date  of  any  such  mortgage,  or  on 
any  other  account  whatsoever;  and  (by  the  92nd  section) 
that  the  interest  of  the  money,  which  should  be  raised  by 


(a)  See  Sect.  91. 
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mortgages  as  aforesaid,  should  be  paid  half-yearly  to  the 
several  persons  entitled  thereto,  in  preference  to  any  divi- 
dends payable  by  virtue  of  the  Act  to  the  proprietors ;  and 
in  case  the  same  or  any  part  thereof  should  be  unpaid  by  the 
space  of  twenty-one  days  next  after  the  same  should  become 
payable,  and  the  same  should  not  be  paid  within  seven 
days  next  afler  demand  thereof  should  have  been  made  of 
the  company,  then  it  should  be  lawful  for  any  two  or 
more  justices  of  the  peace  of  the  county  of  Somerset,  and 
they  were  thereby  required,  on  request  to  them  made  by  or 
on  behalf  of  any  creditor  whose  interest  should  be  so  in 
arrear,  by  an  order  under  their  hands  to  appoint  some 
person  or  persons  to  receive  the  tolls,  rates,  and  duties 
hable  to  pay  such  interest,  until  the  same,  together  with 
the  costs  and  charges  of  recovering  and  receiving  the  tolls^ 
rates,  and  duties,  should  be  fully  satisfied ;  and  the  money 
so  to  be  received  by  such  person  or  persons  was  thereby 
declared  to  be  so  much  money  received  by  or  to  the  use  of 
such  creditor  or  creditors  to  whom  such  interest  should  be 
then  due ;  and  after  such  interest,  costs,  and  cliarges  should 
be  satisfied,  the  power  and  authority  of  such  receiver  and 
receivers  for  the  purposes  aforesaid  should  cease  and  deter- 
mine ;  provided  always,  that  nothing  therein  contained 
should  prejudice  any  remedies  which  such  mortgagees 
might  have  in  law  or  equity. 
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By  an  Act>  3  Vict  c.  i,  the  company  was  empowered  to 
raise  an  additional  share  capital  of  80,0002.  instead  of  the 
first  sum  of  20,000{.  referred  to  in  the  former  Act-,  and 
when  half  of  that  sum  should  have  been  paid  to  borrow  an 
additional  sum  of  26,000Z.  by  mortgages  similar  to  those  in 
the  former  Act,  or  on  bond  (a);  but  such  loans  to  be  post- 
poned to  the  mortgages  already  made  in  respect  of  the 
20,000{.  borrowed  under  the  first  Act     All  the  clauses  and 


(a)  Sect  7. 
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1653.        proTiaoDB  of  the  first  Act,  except  where  expnadj  repealed^ 
TtJTT        ^^^  ^  extend  and  opente  in  respect  of  the  teoond  Act  (a); 
Tu  Chjlbd    ^^  ^  ^"^^  ^^  ^^  seocMid  Act  (sect  10)  enacted,  that  the 
RAiLWATCa    ratesp  toDs»  or  duties, should  at  all  times  be  diaiged  equally 
Fkut         and  after  the  same  rate  throv^lhoiit  the  whole  length  of  the 
ThsBbidgs-   canal  and  works,  and  no  reduction  or  advance  thereon  should 
TAcnov      either  directly  or  indirectly  be  made  partially  or  in  fvnpoi 
'^'^  of  any  particular  person  or  o(»npany,  or  be  confined  to  any 

particular  part  of  the  canal  or  works ;  but  ereiy  such  reduc- 
tion or  advance  should  extend  to  and  take  place  equally 
throughout  the  whole  canal  and  work%  and  extend  to  all 
persons  whomsoever  using  the  same  canal  or  worksL 

By  the  Act  4  Vict  c.  x,  amongst  other  powers  rdating 
to  their  works^  the  company  woe  empowered  to  be  common 
carriers  on  the  canal  (b). 

The  20,00M.  authorised  to  be  raised  by  the  first-moi- 
tioned  Act  was  lent  to  the  company  by  WHUoflfa  Fripp, 
the  brother  of  the  Fhunti£^  in  the  years  1838  and  1839,  iik 
four  several  sums»  and  the  company  duly  executed  and  gav^ 
liim  four  several  mortgages  for  the  sums  of  5,0001.  each  iia 
the  form  prescribed  by  the  Act 

In  March,  1841,  the  company  proceeded  to  b(MTOw  the 
second  sum  of  26,000^,  of  which  the  Plaintiff  advanced  two 
sums,  3,00M.  and  5,4351.,  and  had  transferred  to  him  a 
security  for  7002.,  which  was  lent  by  another  member  of  his 
£Emiily,  thus  making  his  entire  charge  9,1352.  These  mort- 
gages were  in  the  form  prescribed  by  the  Acts,  i«L  as  fol- 
lows :  **  By  virtue  of  an  Act  (4  WilL  4,  c.  hii),  and  of  an  Act 
(4  Vict  c.  x),  and  particularly  by  virtue  of  the  seccmdiy 
recited  Act»  we,  the  company  of  proprietors  of  the  Chard 
Canal  Navigation,  incorporated  by  and  under  the  said  Acts 

(a)  Sect.  1.  (6)  Sect  a 
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or  one  of  them,  in  consideration  of  the  sum  of  7002.  to  vls 
paid  by  S.  S.  Fripp,  of  &a,  do  assign  unto  the  said  S.  S. 
Fripp,  her  executors,  administrators,  and  assigns,  the  said 
canal  navigation  and  undertaking,  and  the  works,  lands, 
hereditaments,  and  capital  subscription,  calls,  debts,  sums  of 
money,  property,  estate,  and  eflfects,  now  belonging,  due, 
and  owing,  or  hereafter  to  belong,  or  be  due  and  owing 
thereto,  and  all  and  singular  the  tolls,  rates,  and  duties 
arising  by  virtue  of  the  said  Acts,  and  each  or  either  of 
them,  and  all  our  estate,  right,  title,  and  interest,  in  and  to 
the  same,  to  hold  unto  the  said  8,  8,  Fripp,  her  executors, 
administrators,  and  assigns,  until  the  said  sum  of  700L, 
together  with  interest  for  the  same  after  the  rate  of  51.  for 
every  1002.  for  a  year,  shall  be  fully  paid  and  satisfied. 
Given,  &c." 
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The  remainder  of  the  sum  of  26,0002.  was  advanced  on 
securities  in  a  similar  form  by  eight  diflferent  persons  who 
were  mentioned  in  the  bill,  one  of  whom  was  the  Defendant 
Cooke.  By  the  Act  of  the  9  &  1 0  Vict.  c.  ccxv,  the  style  of 
the  company  was  altered  to  "  The  Chard  Canal  and  Rail- 
way Company;"  and  they  were  enabled  to  create  further 
shares,  and  to  convert  a  part  of  the  canal  into  a  railway. 
By  the  Act  10  &  11  Vict  c.  clxxv,  the  style  of  the  company 
was  changed  into  "  The  Chard  Railway  Company,"  and  pow- 
ers were  given  to  them  and  the  BHdgewater  and  Taunton 
Canal  and  Stolford  Railway  and  Harbour  Company,  to  amal- 
gamate, or  to  enter  into  arrangements  for  the  demise  or  sale 
of  one  undertaking  to  the  other,  together  with  powers  to 
raise  a  further  share  capital,  and  convert  the  entire  canal 
into  a  railway. 


The  bill  stated  that  no  part  of  the  canal  had  been  made 
a  railway  imder  either  of  the  foregoing  Acts  ;  and  that  the 
income  of  the  company  arising  from  the  canal  was  insuffi- 
cient to  pay  even  the  interest  upon  the  first  mortgage  of 
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20,000{.,  and  that  no  interest  had  been  paid  upon  the  second 
sum  of  26,0007.  since  the  year  1842,  in  which  the  canal  was 
opened.  The  bill  stated  that  the  traffic  had  at  first  been 
very  considerable,  but  that  in  consequence  of  the  bad  ma- 
nagement of  the  undertaking,  independent  traders  were 
almost  wholly  excluded ;  that  John  Farquhar  was  the 
manager  on  behalf  of  the  Defendants,  the  Chard  Railway 
Company,  of  their  canal  and  business;  and  that  Farquhar, 
with  the  other  Defendant  Cooke,  the  secretary,  carried  on 
business  in  partnership  on  their  own  account,  under  the  style 
or  firm  of  "The  Bridgewater  and  Chard  Coal  Company;" 
that  the  coal  company  were  the  most  considerable  traders 
upon  the  canal,  and  in  consequence  of  the  official  situation 
of  Farquhar  and  Cook^  had  facilities  afforded  to  them, 
which  gave  them  advantage  over  other  traders,  and  pre- 
vented the  due  development  of  the  traffic ;  and  the  canal 
was  managed  by  Farquhar,  with  a  view  exclusively  or 
chiefly  to  the  benefit  of  the  coal  company;  and  that  the 
boats  were  so  regulated  and  tolls  so  levied  as  to  afford  great 
advantages  to  the  coal  company  and  amounting  to  a  sys- 
tematic breach  of  the  provision  in  the  Act  The  bill  charged 
that  the  rates,  tolls,  and  duties  granted  by  the  Act  ought  to 
bo  equally  levied  throughout  the  line,  and  should  not  be 
reduced  in  favour  of  any  particular  person  or  company. 
The  bill  alleged  that  the  traffic  of  the  canal  might  be  con- 
siderably increased  if  placed  under  the  management  of  some 
indifferent  person,  who  would  regard  exclusively  the  interest 
of  the  company  and  of  their  mortgagees,  but  that  the  same 
would  not  succeed  so  long  as  the  canal  was  under  the 
management  of  the  Defendants ;  that  the  company,  under 
such  management,  had  no  prospect  of  profits  upon  their 
capital,  and  therefore  had  no  inducement  to  look  to  the 
careful  working  of  the  canal.  The  bill  prayed,  that  an 
accoimt  might  be  taken  of  what  was  due  to  the  Plaintiff 
and  his  co-mortgagees  for  principal  and  interest ;  that  the 
company  might  be  decreed  to  pay  the  amount  by  a  short 
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day,  or  else  that  the  undertaking  might  be  sold,  subject  to 
the  rights  of  the  mortgagees  for  the  20,0007.;  that  a  receiver 
and  manager  might  be  appointed,  to  whom  the  company 
should  deliver  over  all  their  books  and  property  and  the 
control  of  their  concern,  and  that  the  company  might  be 
restrained  from  interfering  in  the  management^  and  for 
general  relief. 

The  bill  in  the  second  suit  was  filed  by  the  same  Plain- 
tiff on  behalf  of  himself  and  all  persons  except  the  De- 
fendant, ThoTnas  Reynolds,  holding  securities  in  respect  of 
a  sum  or  charge  of  89,992Z.  88.  2d  against  the  company; 
and  Reynolda,  who  had  on  behalf  of  himself  and  the  same 
mortgagees  as  those  whom  the  Plaintiff  claimed  to  repre- 
sent, already  entered  into  possession  of  the  undertaking. 
The  bill  stated  the  establishment  by  the  Act  of  51  Geo.  3, 
c.  Ix,  of  a  company  called  the  "  Bristol  and  Taunton  Canal 
Navigation  Company,"  with  a  share  capital  of  420,000?.,  and 
power  to  borrow  150,000?.  on  mortgage,  in  the  form  therein 
mentioned  (a),  or  otherwise  raise  such  furthei  sum  by  shares. 
That  by  the  Act  5  Geo.  4,  c.  cxx,  the  name  of  the  company 
was  changed  to  that  of  the  '*  Bridgewater  and  Taunton 
Navigation  Company;"  and  that  by  the  2  Will.  4,  c.  xliii, 
priority  over  all  other  charges  affecting  the  undertaking  was 
secured  to  the  Exchequer  Bill  Loan  Commissioners,  for 
advances  to  the  company  to  the  amount  of  15,000?. 
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The  bill  further  stated,  that,  by  the  7  Will.  4,  a  xi,  the 
proprietors  were  enabled  to  extend  their  undertaking  below 
the  town  of  Bridgewater,  and  to  take  in  respect  of  such  new 
undertaking  such  tolls  as  the  company  should  from  time  to 
time  fix,  not  exceeding  the  tolls  and  rates  specified  in  the 
schedule;  and  that  the  Act  contained  a  clause (6)  as  to  the 
equality  of  levying  the  tolls,  substantially  the  same  as  that 


(a)  Sect.  78. 


(6)  Sect  22. 
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in  the  S  Vict  a  i,  &  10  (a);  that  by  this  Act  the  company 
were  authorised  to  take  up  on  mortgage  lOO.OOOZ.,  including 
the  amount  akeady  borrowed.  The  bill  stated,  that>  by  the 
9  &  10  Vict  c.  cjdv,  the  name  of  the  company  was  changed 
to  its  present  name  of  "  The  Bridgewater  and  Taunton 
Canal  and  Stolford  Railway  and  Harbour  Company/'  and 
power  was  given  them  to  make  the  new  works  therein  men- 
tioned, after  provision  should  have  been  made  for  payment 
of  their  mortgage  debts ;  but  the  bill  stated  that  no  steps 
had  been  taken  either  to  pay  the  debts  or  to  execute  the 
new  works ;  and  the  time  limited  by  the  lastrmentioned 
Act  for  the  completion  of  the  works  was  very  near  expiring. 


The  bill  then  stated,  that,  under  the  four  first-mentioned 
Acts,  the  dock,  canal,  and  works  thereby  authorised  were 
made  and  completed ;  and  in  so  doing,  the  Company  ex- 
pended the  sum  of  100,000i.,  or  thereabouts,  which  they 
were,  by  the  said  stat  7  Will  4,  a  xi,  authorised  to  raise 
by  way  of  mortgage ;  that  the  debt  of  15,0001.,  lent  by 
the  Exchequer  Loan  Commissioners,  had  been  reduced  to 
10,000Z. ;  that  subsequently  to  that  advance,  and  at  dif- 
ferent times  from  1831  to  1842,  the  company  borrowed 
from  different  persons  divers  sums  in  respect  of  such  sum 
of  100,000i.,  and  that  in  particular,  in  the  year  1840,  thq^ 
borrowed  four  sums  of  2,500i.  each,  making,  in  the  whole 
10,000Z.,  from  the  Plaintiff;  that  in  1836  the  company 
had  in  like  manner  borrowed  a  sura,  1,61 3Z.  4«.  7d.,  which 
afterwards  became  vested  in  the  Defendant  Thomas 
Reynolds;  and  that  all  such  siuns,  amounting  together  to 
89,992?.  8s.  2d,  were  borrowed  on  mortgage,  in  securities 
of  the  same  form,  whereby  the  Bt^gewater  and  Taunton 
canal  navigation  and  undertaking,  and  the  river  Tone 
navigation  and  undertaking,  and  all  and  singular  the  toUs^ 
rates,  and  duties,  granted,  arising,  or  payable  to  the  com- 


(a)  Supra,  p.  244. 
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pany  in  respect  of  the  same  respectively  by  virtue  of  the 
said  Acts  or  any  of  them,  and  all  the  estate,  right,  title, 
and  interest  of  the  said  company  of,  into,  or  out  of  the 
same  respectively,  were  assigned  unto  the  said  respective 
mortgagees,  their  executors,  administrators  and  assigns, 
until  the  said  respective  siuns,  together  with  interest  for 
the  same  after  the  rate  of  5L  per  cent  per  anniun, 
should  be  fully  paid  and  satisfied,  and  whereby  also  the 
company  demised  imto  the  said  respective  mortgagees, 
their  executors,  administrators,  and  assigns,  such  parts  of 
the  messuages,  lands,  and  tenements,  which  had  been 
purchased  for  an  estate  of  freehold  and  inheritance  in  fee 
simple  by  the  company,  imder  their  then  present^  or  their 
former  name  of  incorporation,  for  all  or  any  of  the  purposes 
mentioned  in  the  said  Acts,  as  had  not  been  used  for  any  of 
the  purposes  of  the  same  Acts  or  either  of  them,  and  also 
the  lands  and  hereditaments  belonging  to  the  said  river 
Tone,  or  the  conservators  thereof;  provided  always,  and  it 
was  thereby  expressly  agreed  and  declared,  that  the  said 
mortgagees, their  executors,  admiDistrators,or  assigns,  should 
not^  in  respect  of  such  security,  claim  in  regard  to  any  of 
the  premises  comprised  in  or  affected  by  the  same,  any 
preference  or  priority  to  any  subsequent  mortgagee  or 
mortgagees  thereof,  it  being  intended  and  agreed  that  the 
mortgagees  in  general  should  become  entitled  equally  and 
rateably,  as  mentioned  in  the  said  first  and  last-mentioned 
Acts  respectively. 
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The  Plain tiflf  alleged,  that,  at  the  time  of  making  his  said 
advances  in  1840,  he  was  told  that  he  could  at  any  time 
receive  his  principal  money,  on  giving  six  months'  notice  ; 
that  he  accordingly  gave  in  April,  1 845,  notice  requiring 
repayment  in  the  month  of  October  following,  and  that  he 
brought  his  action  to  recover  the  said  sum  of  10,0002. ;  that 
in  August,  1845,  pending  the  action,  Reynolds,  on  behalf 
of  himself  and  other  mortgagees,  entered  into  possession  of 
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1853.  the  undertakiiig,  and  appcHoted  the  said  John  Farquhar, 
menticHied  in  the  fonner  bill,  manager  of  this  nndertakiiig 
aba  The  Hainiiff  alleged  that  this  step  was  taken  in 
order  to  defeat  his  said  proceedings  at  law^and  without  the 
knowledge  or  assent  of  the  other  mcHlgagees ;  that^  how- 
Thx  Runs-  ever,  he^  the  plaintiflF,  afterwards,  for  some  time  aoqoiesoed 
^T^mon  ^  ^'^^  possessicHi  and  proceedings;  npon  the  fiuih  of  the 
^^Oa.  ^^  representations  of  the  Defendant^  that  the  coarse  he  had 
taken  was  that  whidi  was  the  best  tx  all  parties;  that  the 
works,  however,  had  been  hitherto  nnroannnerative ;  that 
the  returns  were  not  sufficient  to  keep  down  the  interest ; 
and  that  there  was  due  to  the  Plaintiff  and  other  mcnrtgagees 
on  the  same  footing,  Qnespective  of  10,000£.  before  men- 
tioned), the  sum  of  89,9922. 8s.  2cL»be8ides  a  yeiy  laige  airear 
of  interest  The  Plaintiff  further  aliened  that  he  had 
lately  discovered  the  dealings  of  the  Defoidants  lieynolcb 
and  Farquhar,  in  respect  of  the  Coal  Company,  as  stated 
in  the  other  bilL  The  bill  prayed  that  a  receiver  and 
manager  of  the  BridgeuxUer  and  Taunton  Canal  migbt 
be  appointed,  and  that  an  account  of  all  tolk^  rates,  and 
duties  received  by  the  Defendant  Reynolds  since  the  time 
of  his  taking  possession,  and  also  of  all  principal  monifis 
and  interest  due  to  the  Plaintiff  and  lus  co-mortgageefl; 
might  be  takai,  and  payment  made  of  what  should  be 
found  due  to  them  by  a  short  day,  or  that  the  property 
might  be  sold,  and  for  general  relief 

Argumtmu         Mr.  RoU  and  Mr.  Osborne,  for  the  Plaintiff 

The  principal  authorities  referred  to  in  support  of  the 
application  are  mentioned  in  the  judgment  Besides  those 
were  the  observations  of  Lord  Latighborougk,  L.C,  in 
Knapp  V.  WHUama  (a),  that  **  The  mortgagee  would  have 
a  right  to  come  into  this  Court  to  have  an  account  and  a 

(a)  4  Yes.  430,  n. 


k 


CASES  IN  CHANCERY. 


261 


receiver  appointed.  He  would  have  a  right,  by  the  aid  of 
this  Court,  to  have  the  tolls  specifically  applied  to  his 
mortgage/' — ^an  authority  cited  and  approved  of  by  Lord 
8L  Leonards,  L.  C,  in  Oibbons  v.  Fletcher,  16th  July, 
1852,  afl&rming  the  right  to  a  receiver  in  a  suit  by  the 
mortgagees  of  parish  rates,  under  a  special  Act,  and  observ- 
ing, "  In  my  apprehension,  the  Plaintifis  have  this  equity, 
and  no  other "  (a) ;  and  DwmvUle  v.  Ashbrooke  (6),  in 
which  a  receiver  was  appointed,  at  the  suit  of  a  mortgagee, 
of  the  tolls  of  road& 

Mr.  Danid  and  Mr.  PiggoU  for  the  Defendant  Reynolds, 
in  his  capacity  as  co-mortgagee  with  the  Plaintiff,  insisted  on 
the  fact  of  the  concurrence  of  the  mortgagees  other  than 
the  Plaintiff;  that  the  course  which  had  been  taken,  and 
which  was  being  pursued,  was  that  which  was  most  bene- 
ficial for  all  parties;  and  they  suggested,  that,  firom  the  cir- 
cumstances, the  Court  would  assume  that  the  application 
was  made,  not  in  the  interest  of  the  mortgagees,  but  in  that 
of  a  rival  company,  desirous  of  embarrassing  and  inter- 
cepting the  traffia 

Mr.  W.  M.  James,  and  Mr.  C,  M.  Roupell,  for  the  two 
incorporated  companies,  submitted  that  at  least  the  profits 
derived  from  the  carrying  trade  had  not  been  subjected  to 
the  mortgages;  and  that  the  Plaintiff,  therefore,  could  have 
no  right  to  a  receiver  over  that  part  of  the  concern. 

On  behalf  of  the  Defendants,  in  addition  to  the  cases 
commented  on  in  the  judgment,  Drewry  v.  Barnes  (c)  was 
cited ;  and  with  regard  to  the  interposition  of  the  Court 
after  all  the  circumstances  which  had  taken  place,  and  the 
long  acquiescence  of  the  Plaintiff,  Oray  v.  Chaplin  (d). 
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(a)  OitboM  v.  Fletcher  is  not 
reported.  The  above  extract  is 
taken  firom  a  printed  but  unpub- 
lished note  of  the  case,  which 
was  produced  in  Court  during 


the  argument. 
(h)  3  Buss.  98. 
(c)  3  Id.  94. 
\d)  2  Id.  126. 
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ViCB-ChASCELLOB  : — 

These  two  motioiiSL  althco^  made  in  separate  suits, 

Bailwat  Co.   came  on  together ;  but  as  the  two  cases,  akhoagh  ooonected 

^'"^        in  &jme  of  their  circomstanoes,  as  well  as  by  the  identity 

TmmBMXDGKr   of  atveni  of  the  peraons  oonoemed,  jet  stand  on  reiy 

difEerent  considerations,  I  shall  now  treat  them  separately. 


CAlTAly&e. 

Co. 


k 


Inst,  with  regard  to  the  suit  against  the  Chard  Bulway 
Gxnpany.  The  application  is  for  the  appointment  of  a 
manager  and  reo^Ter.  The  position  of  the  Plaintiff  is  this : 
that  there  is  an  existing  prior  m<Htgage  for  20,000L,  which 
has  priority  orer  all  other  mortgages  and  chaiges.  This  is 
rested  in  WSiiam  Fripp,  the  brother  of  the  Plaintiff 
The  Plaintiff  himself  is  also  a  mortgagee  for  9,135/^  and 
others  are  mortgagees  for  16,865/.,  making  together  a  sum 
of  26,0001.,  authorised  to  be  raised  by  the  second  Act  of  the 
company,  but  postponed  to  the  20,000L  raised  imder  the 
fintAct  The  Plaintiff  has  filed  his  lull  on  behalf  of  him- 
self and  all  other  his  co-mortgagees  in  the  security  for  the 
26,000/.,  against  the  company,  and  against  the  Defendant 
Cooke,  in  order  ultimately  to  establidi  his  mortgages^  as 
against  the  property  of  the  company,  and  he  has  asked  by 
this  motion  that  he  may  in  the  meantime  be  protected  bjr 
the  i^pointment  of  a  receiver.  It  appears  that  the  com- 
pany themselves  are  in  possession  of  this  property,  which  is 
almost  unproductive  in  respect  of  the  second  mortgagees; 
and  the  Plaintiff  seeks  the  appointment  of  a  receiver  tosecme 
to  himself  such  benefit  as  he  can  from  these  proceedinga 

The  first  objection  was  a  technical  one^  as  to  the  necessity 
of  making  other  parties  to  the  suit  But  I  will  first  con- 
sider the  objections  which  have  been  raised  in  point  of 
prindpla  It  is  said  that  this  is  a  parliamentary  corpo- 
ration, and  that  it  is  therefore  compellable  by  mandamus 
to  do  all  things  which  it  ought  to  do,  and  may  be  restraiiied 
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by  indictment  from  acting  unlawfully;  that  the  govern- 
ment of  the  body  being  vested  by  statute  in  the  committee 
of  management,  there  is,  in  fact,  a  receiver  and  manager 
appointed  by  the  Act  itself  to  perform  the  functions 
attributable  to  such  officers,  and  that  what  is  now 
asked  would  be  an  imauthorised  interference  with  a  body  so 
created  by  parliamentary  authority.  The  case  of  Doe  d. 
Myatt  V.  The  St  Helen's  and  Runc<yi^  Gap  Railway 
Uompany(a)  wsa  referred  to,  which  came  on  upon  an  eject- 
ment brought  by  a  mortgagee  of  the  undertaking,  and 
turned  upon  the  meaning  of  that  word.  It  was  held,  that 
the  word  "  undertaking "  did  not  give  to  the  mortgagee 
such  an  interest  as  would  enable  him  to  maintain  an  eject- 
ment ;  but  observations  were  thrown  out  to  the  effect  that 
it  could  not  be  the  intention  of  the  Legislature  that  the 
mortgagee  should  have  powers  which  would  prevent,  as  it 
was  said,  the  purposes  of  the  Act  from  being  carried  into 
execution.  The  case  of  RvsaeU  v.  The  East  Anglian  Rail- 
vxty  Compa/ny(b)  was  also  referred  to.  That  case  came 
before  the  yice-Chancellor  Knight  Brucey  and  afterwards 
before  Lord  Truro  on  appeal,  and  there  appears  to  have 
been  a  strong  intimation  of  opinion  by  both  of  the  learned 
judges,  that  the  order  for  the  appointment  of  a  receiver 
there  made,  was  one  which  could  not  be  justified,  imder 
the  circumstances  of  the  powers  and  authorities  of  the 
body.  The  appointment  was  in  very  large  term&  The 
application  there  was  partly  on  behalf  of  bond  creditors, 
about  whose  possession  there  might  be  some  difficulty.  The 
<»der  was  made  by  consent;  and  it  directed  that  the  receiver 
was  to  take  and  have  the  management  of  the  estate  and 
e£Eect8  of  the  company,  and  the  direction  and  superinten- 
dence of  the  working  of  the  several  railways  belonging  to 
or  under  the  control  of  the  company,  and  all  other  busi- 
ness of  the  company  (c).   The  Yice-Chancellor  Knight  Bi^ce, 
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(a)  2  Q.  a  364         (6)  3  M'N.  &  G.  126.  (c)  3  M*N.&  G.  128. 
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upon  the  application  made  to  him  for  the  committal  of  the 
sheriff  for  interfering,  at  the  suit  of  a  judgment  creditor, 
with  the  possession  of  the  reciever(a),  suggests  whether  the 
order  for  the  receiver  might  not  be  against  the  policy  of 
the  law,  and  illegal  as  unduly  committing  a  portion  of  the 
trust,  committed  by  the  Legislature  to  particular  men,  to 
others  to  whom  the  Legislature  did  not  intend  to  confide  it ; 
and  he  says,  "  The  particulars  of  this  order  wore,  I  think, 
not  drawn  to  my  attention.     It  was  a  consent  order,  and  all 
I  did  was  to  appoint  a  receiver,  not  as  I  believe  havings 
any  notion  of  the  particular  ground  on  which  it  should  be 
drawn  up, — ^the  terms  of  which  I  suspect  to  be  against  the 
policy  of  the  law  and  illegal"    He  goes  on  to  say,  however, 
that  was  not  the  time  for  considering  whether  or  not  th 
order  should  be  upheld  or  preserved  intact     The   Lor 
Chancellor  observes  that  he  thinks  there  was  good  reason  foc!=: 
the  determination,  and  that  it  was  not  then  competent  orrr 
proper  to  decide  on  the  objections  made  to  the  order(&) — 
But  what  the  yice-Chancellor  is  there  turning  his  attention— 
to,  is  the  largeness  of  the  terms;  he  says  all  he  did  was  U^ 
appoint  a  receiver,  and  that  his  attention  was  not  drawn  to 
the  form  of  the  order.     If  no  receiver  can  be  appointed,  tb» 
mortgagee  in  this  case  will  be  placed  in  a  very  strange  posi- 
tion,—certainly  one  unlike  that  of  any  other  mortgagee.    If 
this  were  a  mortgage  of  the  undertaking  alone,  no  ejectment 
would  lie, — ^and,  according  to  the  argument,  the  only  other 
remedy  would  be  having  a  receiver  appointed  by  a  magis- 
trate under  the  special  Act.     But  then  this  power  is  given 
by  the  Act  expressly  without  any  prejudice  to  any  other 
rights  or  remedies  which  the  mortgagee  has,  either  at  law 
or  in  equity ;   evidently,  I  think,  supposing  that  he  has 
some  other  rights  and  remedies;  and  the  argument  that  be 
has  none  such,  is,  I  think,  therefore  not  consistent  with  this 
part  of  the  Act  The  Legislature  has  sanctioned  the  making 


(a)  See  14  Jurist,  967. 


(6)  3  M*N.  &  G.  116. 
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of  these  mortgages  in  the  very  form  in  which  an  ordinary 
mortgage  would  be  made.  Are  they  now  to  be  turned 
roimd  and  told  they  have  no  remedy  except  what  they 
would  get  by  applying  to  two  justices  to  have  a  receiver 
appointed?  I  cannot  think  the  legislature  intended  to 
sanction  such  a  delusion  of  parties  lending  their  money  to 
the  Company. 

[His  Honour  stated  the  terms  of  the  instrument  (a).] 

That  is  a  mortgage  in  the  most  complete  form  possible. 
^The  mortgagee  would  have  all  the  property  of  the  mortga- 
gor, and  by  a  parliamentary  enactment,  the  instrument 
^would  carry  all  the  future  property  of  the  company  as  well 
«M  what  existed  at  the  time  of  the  mortgage.     Indepen- 
<3enily  of  the  question,  whether  the  Legislature  authorised 
&  mortgage  in  such  a  form,  and  expressly  reserved  to  the 
mortgagee,  in  a  particular  case,  all  his  other  rights  and  re- 
medies, which  would  seem  to  indicate  that  he  had  some 
other  rights  and  remedies,  there  is  in  the  Chard  Canal  and 
Kailway  Act»  of  1846(6),  an  express  provision  that  neither 
the  mortgagees,  nor  any  of  the  creditors,  shall  take  posses- 
sion or  otherwise  obstruct  the  Company  in  constructing  the 
works  thereby  authorised  to  be  executed;  which  intimates 
plainly  that  the  Legislature  contemplated  a  case  arising  in 
which  they  mi'ght  take  possession.     I  think,  therefore,  a  re- 
ceiver may  be  appointed   by  this  Court     The  appoint- 
ment of  a  receiver  upon  an  application  to  the  magistrate 
would  only  carry  the  rates  and  duties,  and  that  would  clear- 
ly not  be  an  adequate  remedy,  nor  the  only  remedy  which 
the  mortgagees  have. 

It  was  then  said,  that,  independent  of  the  argument  on 
the  management  being  in  a  parliamentary  receiver,  and  on 
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(a)  Supra,  pp.  244-5. 
VOI^  XL 


(b)  9  &  10  Vict.  c.  ocxv.  8. 12. 
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the  grounds  of  public  policy  connected  with  that  part  of  the 
case, — ^the  appointment  of  a  receiver  here  is  impossible;  in- 
asmuch as  the  Court  cannot  prescribe  everything  which  is 
to  be  done,  and  the  Corporation  will  be  liable  to  indictment 
in  case  the  receiver  should  not  carefully  keep  up  the  proper 
repairs  of  the  banks,  and  attend  to  the  other  duties  imposed 
by  the  Acts.     But  there  can  be  no  difficulty  upon  these 
grounds.     It  is  a  point  which  frequently  arises,  and  the 
liberty  given  to  apply  is  quite  sufficient  to  protect  the  Com- 
pany against  anything  which  is  consequent  upon  the  order 
made  by  this  Court  suspending  their  ordinary  powers.     lU 
was  next  urged,  that,  whatever  might  be  done,  the  person 
to  be  appointed  could  not  be  appointed  with  powers  to 
manage,  but  only  to  act  as  receiver.   Against  this  argument 
Jefferya  v.  Smith  (a)  and  Crawahay  v.  Maule{b),  were  cited. 
In  these  cases  Lord  Eldon  held,  that  where  parties  purchase 
leasehold  mines  as  tenants  in  common  for  the  purpose  of 
working  them,  the  leases  should  be  considered  as  partner- 
ship property,  and  therefore  a  winding  up  and  sale  of  the 
concern  might  be  directed,  or  a  person  to  receive  and  ma- 
nage be  appointed ;  and  he  adverted  to  the  inconvenience  of 
not  being  able  to  interfere  by  appointing  a  receiver.    "  How 
it  may  be  in  Wcdea/*  he  says,  "I  don't  know ;  but  in  my  own 
country,  where  there  are  frequently  twenty  owners  of  the 
same  mine,  if  each  is  to  have  a  set  of  miners  going  down  to 
work  his  twentieth  part,  it  would  be  impossible  to  continue 
working  the  mine.     Must  not  a  contract  be  implied  that  it 
was  to  be  carried  on  in  a  practicable  and  feasible  way  V'(c) 
And  on  a  subsequent  day  his  Lordship  says :  "  It  appears 
to  me,  therefore,  upon  general  principles,  with  reference  to 
the  particular  circumstances  of  any  case,  that  where  persons 
are  concerned  in  such  an  interest  in  lands  as  a  mining  con- 
cern is,  this  Court  will  appoint  a  receiver,  although  they 
are  tenants  in  common  of  ii"{d).     And  accordingly  it  was 


(a>  IJ.  &  W.  298. 
(6)  1  Swanst.  295. 


(c)  IJ.  &  W.  302. 

(d)  Id.  303. 
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referred  to  the  Master  to  approve  of  a  proper  person  to  be 
receiver  and  manager.  The  form  of  that  order  is  given  in 
Setan  on  Decrees  (a).  There  is  nothing,  either  in  the  report 
of  the  judgment  or  in  the  order,  pointing  to  a  sale.  The 
case  oi  Story  v.  Lord  Windsor(b)  meets  an  objection  which 
was  taken  by  Mr.  RoupeU.  It  was  said  that  the  party  who 
had  taken  the  legal  title  could  not  come  here  to  have  a 
receiver.  Lord  Hardwicke  expressly  says,  "Though  the 
plaintiff's  is  a  legal  title,  yet  he  is  proper  in  coming  into 
this  Court,  because  this  is  not  a  title  of  land,  but  of  a  call- 
ing, which  is  a  kind  of  trade,  and  therefore  an  account  may 
be  taken  of  the  profits  here."  Further,  if  this  mortgagee 
enters  into  possession  (as  he  would  have  a  clear  right  to  do 
against  the  Company),  he  becomes  a  trustee  for  the  whole 
body;  and  he  is  not  compellable  to  take  upon  himself  the 
whole  administration  and  management  It  is  therefore  for 
the  advantage  of  all  parties  that  a  receiver  and  manager 
should  be  appointed. 
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It  was  then  said,  that  no  complaint  had  ever  been  made 
against  Mr.  Farqukar,  and  that  these  proceedings  were  in- 
stituted without  warning  to  him.  But  he  is  not  managing 
for  the  mortgageea  He  is  managing  for  the  Company, 
and  I  do  not  think  the  Company  are  entitled  to  have  or 
retain  possession,  as  against  the  mortgagees;  and,  notwith- 
standing what  was  said  in  argimient  against  the  right  of 
the  mortgagees  to  carry  on  the  trade  and  take  the  profits 
which  may  arise,  the  appointment  of  the  receiver  must  go 
to  that  extent  The  mortgage  or  charge  extends,  not  mere- 
ly to  the  property  which  the  Company  possessed  at  the  time 
it  was  made,  but  to  "  all  present  and  future  property."  The 
profits  which  subsequently  accrue  to  the  Company  by  the 
exercise  of  these  powers  are  clearly  within  the  description 
of  future  property,  thus  made  subject  to  these  debts. 


(a)  P.  384,  ed.  1 ;  p.  556,  ed.  2. 

S2 


(J)  2  Atk.  630. 
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On  the  objection  as  to  parties,  there  is  perhaps  some  dif- 
ficulty. It  is  said  that,  although  the  plaintiff  files  his  hill 
on  behalf  of  himself  and  all  other  mortgagees,  yet  he  has 
in  his  bill  named  all  such  other  mortgagees ;  and  that  as 
they  are  no  more  than  eight  in  number,  there  is  no  reason 
why  he  should  not  have  made  them  all  defendants  to  the 
bill :  that  it  cannot  be  alleged  that  they  are  either  extremely 
numerous  or  unknown.  If  I  thought  such  a  couirse  would  be 
useful  to  the  parties,  I  should  think  it  my  duty  to  yield  to 
the  objection ;  but  I  confess  I  do  not  see  the  utility  of  mak- 
ing all  these  mortgagees  parties  Under  the  present  prac- 
tice they  may,  if  the  plaintiff  should  be  advised  to  do  so, 
be  added  to  the  suit  by  amendment,  and  served  with  a  copy* 
of  the  bill;  and  such  notice  is  sufficient.  Any  form  of  pro- 
ceeding which  would  cause  imnecessary  expense  to  others 
the  plaintiff  ought  to  avoid,  and  I  cannot  say  that  he  is  not 
perfectly  right  in  framing  his  bill  in  this  form. 


The  second  cause,  in  which  the  motion  is  against  the 
Bridgewater  and  Taunton  Canal  Company,  stands  in  a  dif- 
ferent position,  from  the  particular  circumstances  which 
have  there  taken  place.  The  difficulty  supposed  to  be  so 
great  in  the  first  case,  as  to  the  mortgagees  taking  posses- 
sion, has  here  been  practically  solved  for  the  last  eight 
years, — the  mortgagees  during  that  time  having  actually 
been  in  possession.  I  am  glad  to  see,  firom  the  experience 
which  this  case  furnishes,  that  the  practical  difficulties  in 
the  way  of  the  interposition  which  is  sought^  are  not  insu- 
perable. The  case  stands  thus : — Under  the  pressnre  of 
actions  brought  against  the  Company  to  recover  monies  lent 
them  upon  loan  notes,  it  was  arranged  that  a  judgment 
should  be  given  for  an  amount  sufficient  to  cover  all  the 
monies  due  to  creditors  of  the  Company  on  such  loan  notes. 
This  being  done,  Mr.  Reynolds  was  placed  in  the  position 
of  mortgagee,  by  transferring  to  him  the  mortgage  of  a  Mr. 
Paul,  and  was  then  put  in  possession,  on  behalf,  as  he  says, 
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of  himfielf  and  all  his  co-mortgageeB  of  the  sum  of  89,992Z., 
88.  2d, ;  and  in  effect  all,  except  the  plaintiff  Fripp,  who 
holds  a  mortgage  for  10,0002.,  have  signified  in  writing  their 
acquiescence  in  that  proceeding.  This  took  place  in  1845, 
and  Mr.  Reynolds  and  his  co-mortgagees  have  been  con- 
ducting the  affairs  of  the  Company  ever  sinc«,  up  to  the 
present  time,  and  have  appointed  Mr.  Farquhar  their  ma- 
nager, the  Plaintiff  dissenting  from  this  coursa  The  legal 
position  of  the  mortgagees  is  this,  they  are  entitled,  any  one 
or  more  of  them,  to  take  possession,  but  whoever  does  so  is 
a  trustee  for  all  the  others,  they  become,  as  it  were,  tenants  in 
common;  and  if  they  then  want  a  receiver,  the  principle  of 
Jefferys  v.  Srnith^a),  which  I  referred  to  in  the  other  case, 
here  also  applies. 
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It  was  said  that  the  mortgagees  might  obtain  the  appoint- 
ment of  a  receiver  through  the  medium  of  the  Justices  of 
the  Peace,  but  the  power  of  making  an  application  to  the 
Justices  does  not  exclude  other  remedies;  and  if  these  ten- 
ants in  common  cannot  all  agree,  neither  one,  two,  three,  or 
a  majority  of  them  can  bind  the  minority  by  such  an  ap- 
pointment They  have  no  authority  in  the  case  exclusive 
of  each  other;  nor  is  it  pretended  that  they  have  any  dele- 
gated authority  from  Frijyp.  I  think  it  clear,  therefore,  that 
Fripp  is  in  a  position  in  which  he  may  apply  to  the  Court 
for  a  receiver;  and  the  question  therefore  is,  whether  it  is 
right  to  make  the  order  which  is  asked;  and  to  ascertain 
this,  it  becomes  necessary  to  go  through  the  evidence  which 
has  been  brought  before  the  Court  on  this  application. 

It  appears  in  this  case  that  the  Plaintiff  has  a  large  in- 
terest at  stake,  to  the  extent  of  10,0002. ;  but  although  this 
is  so,  the  majority  of  the  mortgagees,  both  in  number  and 
amount,  are  opposed  to  this  application,  and  to  the  view 


(a)  J.  &  W.  298. 
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taken  by  him.   There  are  mortgagees,  about  twenty  in  num- 
ber, who  approve  of  the  present  system  of  management 
and  of  the  present  manager,  and  do  not  wish  to  see  either 
changed.    In  this  state  of  things,  the  Plaintiff  being  entitled 
to  have  a  receiver  as  it  appears  to  me,  I  have  had  to  consi- 
der whether  it  would  be  the  proper  course  to  continue  Far- 
quhar  in  the  management,  he  submitting  to  act  xmder  the 
authority  of  the  Court,  and  account  according  to  its  direc- 
tions.    I  was  at  first  inclined  to  think  that  this  might  be 
a  proper  order  to  make,  but  I  have  come  to  the  conclusion 
that  it  would  not,  and  that  some  entirely  indifferent  person 
ought  to  be  appointed.     It  was  said  that  there  was  and  is 
nothing  to  preclude  the  persons  who  appointed  Farquhar 
from  doing  so ;  that  may  shortly  be  answered  by  observing 
that  they  shew  no  authority,  as  against  Fripp,  to  make 
such  an  appointment     But  even  if  they  had  such  authority, 
the  question  would  still  be,  whether,  in  the  position  in  which 
Farquhar  stands,  it  would  be  right  that  he  should  hold 
this  particular  office.     He  and  Mr.  Gooke  are  by  far  the 
most  important  customers  of  the  canal.     There  must  there- 
fore be,  so  long  as  he  occupies  this  double  position,  a  consi- 
derable conflict  between  his  interest  and  his  duty.     The 
Act  of  Parliament  seems  to  have  designed  to  guard  against 
such  a  state  of  things,  for  it  provides  that  no  person  holding 
any  place  of  profit  under,  or  having  any  contract  with,  the 
Company,  shall  be  qualified  for  being  a  member  of  the  com- 
mittee of  management  (a);  and  again,  it  enacts  that  the 
wharfingers  and  servants  of  the  Company,  unduly  giving 
preference,  or  shewing  partiality  to  any  person  using  the 
canal,  shall  be  liable  to  a  penalty  (6).      I  do  not  impute  to 
Mr.  Farquhur  anything  improper,  but  it  is  evidently  not 
desirable  that  a  person  who  has  to  pay  should  be  himself 
the   ganger  and  measurer  of  the  goods  and  traffic  upon 
which  he  has  to  pay.     There  are,  no  doubt,  many  considera- 
tions to  which  it  is  necessary  to  advert — after  all  that  has 


(a)  4  W.  4,  c.  liii.  s.  72. 


(6)  Id.  s.  112. 
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occurred  in  this  case.  It  is  contended  that  the  arrange- 
ment has  in  truth  been  a  profitable  one, — that  in  seven 
years  no  complaint  has  been  made;  that  all  the  mortga- 
gees except  the  Plaintiff,  forming  a  considerable  majority 
in  number  and  amount,  desire  that  Mr.  FarquJiar  shall  be 
continued  in  the  management;  that  the  Plaintiff  himself 
must,  under  all  the  circumstances  of  the  case,  be  taken  to 
have  acquiesced;  and  that  in  these  proceedings  the  Plaintiff 
is  supported,  and  in  fact  put  forward,  by  the  Bi^tol  and 
Exeter  Kailway  Company,  the  rivals  of  the  canal  in  the 
carrying  trade;  and  this  last  argument  is  supported  by  the 
facts,  that  eleven  of  the  Plaintiff's  affidavits  are  made  by 
members  of  that  railway  company,  and  that  the  person 
whom  he  recommends  as  manager  is  also  manager  of  the 
railway,  which  I  must  say  seems  a  very  strange  selection. 
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As  to  that  part  of  the  case  which  relates  to  the  removal  of 
the  present  manager,  I  must  say  that  it  appears  to  me,  that 
all  that  Mr.  Farquhar  did,  in  its  inception,  was  done  with 
a  view  to  the  benefit  of  the  Canal  Company;  I  think  he 
was  placed  in  an  unfortunate  position  with  regard  to  it ;  but 
-unless,  perhaps,  it  be  as  to  the  agreement  concerning  the 
tolls,  which  I  shall  mention  presently,  he  appears  to  have 
acted  for  the  benefit  of  the  company.  It  is  said  that  the 
canal  was  in  a  very  difficult  position ;  that,  after  a  long  cor- 
respondence with  the  Taunton  traders,  Farquhar  was  led 
to  suggest  the  formation  of  the  Coal  Company.  He  then 
took  measures,  which  certainly  display  great  ability  and 
earnestness,  to  promote  the  interests  of  the  company;  and 
ultimately  the  Coal  Company  was  formed,  and  he  bought 
up  the  only  three  remaining  traders  on  the  canal  This 
again  aggravated  the  difficulty  which  he  would  have  in 
holding  an  even  hand  between  himself  and  the  company  in 
any  advice  which  he  might  be  called  upon  to  give  for  their 
benefit;  and  it  is  certainly  difficult  for  him,  occupying  such 
a  position,  to  convince  the  Court  that  he  is  a  proper  person 
to  be  receiver. 
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[His  Honoiir  then  went  through  the  evidence  witli  refer- 
ence to  the  position  of  Mr.  Farquha/r,  and  observed,  that,  in 
looking  at  what  had  taken  place  with  reference  to  the  ques- 
tion whether  he  would  be  a  proper  person  to  be  appointed 
the  receiver  under  the  authority  of  the  Court,  when  the 
transaction  of  1845  came  to  be  considered,  it  appeared  that 
the  other  mortgagees  had  placed  themselves  entirely  in  the 
hands  of  Cooke  andFarquhar,  Every  step  was  taken  at  their 
suggestion,  and  when  the  Plaintiflf  attempted,  by  serving  the 
company  with  a  writ  for  2,500Z.,  to  pursue  a  remedy  of  his 
own,  Cooke  informed  the  Plaintiff  that  the  company  intended 
to  confess  judgment  in  respect  of  the  debts  due  to  their 
simple  contract  creditors,  and  judgment  was  accordingly 
confessed  and  execution  entered  up,  and  Reynolds  placed  in 
possession.  When  the  consent  of  the  other  mortgagees  was 
asked  to  sanction  such  possession,  nineteen  out  of  twenty 
of  them  sent  in  answers  in  a  common  form,  as  if  proceeding 
from  the  same  instigation.  With  regard  to  the  arrange- 
ment which  was  sought  to  be  carried  into  effect  by  a  reso- 
lution of  the  company,  that  all  persons  who  should  under- 
take to  carry  12,000  tons  of  coal  on  the  canal  in  the  year 
should  be  charged  l\d,  per  ton  per  mile,  and  other  persons 
2d.  per  ton, — it  was  apparently  founded  upon  the  report  of 
Farquhar  to  the  sub:Committee  in  August,  IS^-S,  that  cer- 
tain other  parties  were  interfering  with  the  trade, — ^but^  in 
the  circumstances  stated,  it  was  not  apparent  that  the  in- 
terests of  the  company,  or  of  any  other  person  than  Mr. 
Farquhar,  were  prejudiced.  If,  indeed,  he  had  meant  to 
intimate  to  the  committee  his  opinion  that  all  competition 
was  prejudicial, — that  theory  ought  to  have  been  more 
clearly  propounded  and  its  bearings  considered.  Instead  of 
the  resolution  varying  the  amount  of  the  toll  for  coals 
according  as  the  quantity  carried  was  above  or  below  1 2,000 
tons,  it  would  have  been  a  more  open  course  to  have  said 
at  once  that  Mr.  Farquhar  8  goods  were  to  be  carried  at 
the  lower,  and  those  of  every  other  person  at  the  higher, 
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rate.     It  might  be  still  a  question,  if  any  person  wished  to 
raise  it^  whether,  if  this  variation  of  the  scale  of  tolls  waa 
not  announced  upon  the  public  tables  of  tolls,  Mr.  Farquhar 
did  not  remain  liable  for  the  greater  toll  of  2d,  per  ton  per 
mile  for  all  goods  carried  notvrithstanding  that  surrangement 
It  might  be  questioned  whether  the  resolution  was  binding 
until  duly  published  by  being  painted  on  the  toll  boards. 
It  was  in  explanation  said  that  this  was  not  done,  because 
the  resolution  was  only  to  have  effect  for  one  year.    It  did 
not,  however,  even  appear  that  Mr.  Farquhar  had  entered 
into  articles  binding  himself  to  send  12,000  tons  of  goods 
for  carriage  in  the  year.     In  fetct,  it  appeared  that  in  the 
last  year  the  Coal  Company  had  not  carried  12,000  tons  of 
goods  on  the  canal ;  for  upwards  of  2,000  tons,  for  which 
tolls  were  paid  by  the  Coal  Company,  belonged  to  other 
parties,  and  would  reduce  the  quantity  of  their  own  goods 
to  less  than  12,000  tons.     The  result  of  their  thus  carrying 
the  goods  of  others  was  twofold.     They  had  thereby  raised 
their  own  nominal  average  to  more  than  12,000  tons,  by 
which  they  were  placed  in  the  favoured  position ;  and  the 
company  had  been  carrying  these  goods  for  other  persons 
at  l^d.  per  ton  per  mile,  which   unquestionably  ought 
to   have  paid  2d.      His   Honour  then   adverted   to  the 
different  language  which  appeared  to  have  been  addressed 
by  Mr.  Farquhar  on  the  subject  of  the  tolls  to  the  other 
traders  in  the  neighbourhood  and  to  persons  connected  with 
the  company,  and  observed  that  no  answer  had  been  given 
to  a  paragraph  in  the  affidavits  for  the  Plaintiff,  in  which 
this  part  of  the  case  had  been  put  forward.     It  did  not 
follow  that  there  was  anything  immoral  in  these  different 
ways  of  looking  at  the  subject, — the  arguments  were  per- 
fectly hit  in  both  cases ;  and  it  had  been,  indeed,  admitted 
at  the  bar,  that  no  man  could  avoid  feeling  an  interest  as  a 
trader  in  such  a  case ;  but  his  Honour  concluded,  that  he 
was  not,  therefore,  the  proper  person  to  be  appointed  as  the 
receiver  and  manager  of  the  canal.     On  the  argument  as  to 
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the  acquiescence  of  the  Plaintiff  in  Mr.  Farquhar's  manage- 
ment, his  Honour  said,  that  although  one  might  approve  of 
a  particular  manager  up  to  a  certain  time,  he  was,  there- 
fore, not  boimd  to  assent  to  his  continuing  in  that  situation 
if  he  ceased  to  think  him  a  fit  person.    There  was  no  evidence 
that  the  Plaintiff  knew  of  the  agreement  as  to  the  reduced 
toll,  still  less  that  he  knew  of  the  manner  in  which  that 
agreement  had  been  acted  upon ;  and  his  Honour  was  of 
opinion  that  no  case  of  acquiescence  to  bind  the  Plaintiff 
had  been  made  out.     With  regard  to  the  interest  of  the 
Plaintiff  in  the  Bi^ol  and  Exeter  Bailway  Company, 
whether  he  had  or  had  not  a  favourable  feeling  towards 
that  company,  he  had  no  doubt  a  substantial  interest  to 
the  extent  of  10,0002.  in  this  canal.     The  Court  might  not 
have  listened  to  a  Plaintiff  coming  under  suspicious  circum- 
stances, and  interested  in  the  company  only  to  the  extent 
of  300i.  or  4002. ;  but  the  Plaintiff  possessed  clearly  an  inde- 
pendent interest  of  long  standing,  and  he  stated  by  his  de- 
position that  he  had  no  direct  interest  in  the  railway  com- 
pany.    The  Court  might  think  he  took  a  view  friendly  to 
the  railway  and  its  managers,  just  as  his  co-mortgagees  took 
a  view  friendly  to  the  Coal  Company  and  to  FarquharwA 
Cooke,  but  this  did  not  constitute  ground  on  which  the 
Court  would  refuse  to  give  the  Plaintiff  the  benefit  of  having 
an  independent  person  as  manager.] 


It  only  remains  to  consider  what  should  be  the  form  of 
the  order.  This  is  only  an  interlocutory  application.  I  do 
not  say  what  view  I  shall  take  at  the  hearing.  The  Plain- 
tiff may  be  advised  to  alter  the  constitution  of  the  suit  I 
am  bound,  I  think,  if  the  parties  cannot  agree,  to  appoint  a 
receiver  on  behalf  of  all  parties.  I  observe  an  account  is 
required,  and  that  Reynolds  shall  pay  into  Court  the 
amounts  received  by  him.  It  may  be  a  question  whether 
he  alone  is  a  sufficient  party,  or  whether  other  mortgagees 
may  not  be  required  to  be  added  to  the  suit;  but  at  present 
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I  think  there  is  nothing  to  prevent  me  from  interfering  to 
preserve  the  subject-matter  of  the  suit  I  shall  therefore 
order,  first,  that  some  proper  person  be  appointed  receiver 
of  the  tolls,  rates,  and  duties,  and  all  the  rents  and  profits 
of  any  real  estate  vested  in  the  company,  with  power  to 
appoint  agents  to  collect  the  same.  I  have  not  introduced 
the  word  "  manage,"  that  will  be  considered  at  the  hearing. 
Secondly:  the  books  must  be  delivered  over  to  the  receiver. 
Thirdly:  directions  must  be  given  as  to  the  application  of 
the  monies  so  received  ;  first,  in  maintaining  the  canal  and 
payment  of  salaries  of  the  collectors  appointed  by  the 
receiver,  and  of  the  other  oflBcers  of  the  Canal  Company,  and 
then  payment  must  be  made  of  the  interest  on  the  mort- 
gages, all  such  payments  being  allowed  in  the  accounts. 
The  order  must  be  without  prejudice  to  the  rights  of  prior 
incumbrancers,  or  to  the  right  (if  any)  of  the  company  or 
the  conunittee  of  management,  under  the  Act  of  Parliament, 
with  respect  to  controlling  the  trade  of  the  canal.  I  wish 
to  make  an  order  not  interfering  too  far  with  the  manage- 
ment at  present,  but  not  saying  that  at  the  hearing  I  may 
not  go  further;  but  I  also  wish  not  to  trench  on  the  doc- 
trine in  the  case  of  Rusael  v.  The  East  Anglian  Railway 
CoTajKLuy.  It  is  better,  moreover,  to  disturb  the  arrange- 
ment of  the  business  as  little  as  possible.  The  matter  will 
be  adjourned   to  chambers  for  the  appointment  of  the 
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lojunotion 
gnmted  bef<H« 
a  trial  at  law, 
to  restrain  the 
bamiog  of 
bricka,  not 
then  already 
burning  in 
clamp,  on 
ground  within 
sixty  yards 
from  the  plain- 
tiff's houses, 
and  from  con- 
tinuing after  a 
certain  day  to 
bum  such  as 
were  then 
burning, — 
upon  eTidence 
of  ill  coDBe- 
qaences  suf- 
fered by  some 
of  the  plain- 
tiffs and  their 
families  from 
the  noxious 
effects  of  the 
operation, — 
the  plaintiffs 
undertaking 
to  proceed 
with  the  ac- 
tion at  the  aE- 
sizes  about  to 
take  place, 
and  to  abide 
any  order  the 
Court  might 
make  as  to  da- 
mages to  the 
defendant. 


POLLOCK  V.  LESTER 

JUL  MOTION  for  an  injanciioii  to  restrain  the  Defendant, 
his  servants,  workmen,  and  agents,  from  baming  or  causing 
to  be  bomt  any  bricks  on  a  certain  piece  of  vacant  ground 
belonging  to  him  at  North  End^  FuUiam,  so  as  to  oc- 
casion damage  or  annoyance  to  the  PIainti£b,  PoUodc, 
Pain,  and  A.  R.  Js  A.  J.  StUherland,  or  any  of  them,  as 
owners  or  occupiers,  or  owner  or  occupier  of  their  respec- 
tive dwelling  houses,  gardens,  and  pleasure  grounds,  or  any 
of  them,  or  injury  or  damage  to  the  same  dwelling  houses, 
gardens,  and  pleasure  grounds,  or  any  of  them. 

The  Plaintiff  Pollock  was  the  lessee,  under  a  lease  for 
twenty-one  years,  of  a  house  and  pleasure  grounds  which 
he  had  occupied  for  four  years  and  a  half,  and  on  the  im- 
provement of  which  he  had  expended  a  considerable  sum 
of  money. 

The  Plaintiff  Pain  was  a  tenant  from  year  to  year  of  » 
dwelling  house  and  pleasure  grounds  adjoining  the  pre- 
mises of  Pollock,  which  he  had  occupied  for  upwards  of 
seven  yeara 

The  Plaintiffs,  the  Sutherlanda,  were  doctors  of  medi- 
cine, and  were  the  owners  of  a  copyhold  house,  garden,  and 
pleasure  grounds  abutting  on  the  same  premises,  and  which 
they  had  for  many  years  used  and  occupied  as  an  establish- 
ment for  the  reception  of  lunatic  patients. 

The  Defendant,  being  the  proprietor  of  about  an  acre  of 
ground  opposite  to  the  Plaintiffs'  premises,  and  only  sepa- 
rated therefrom  by  the  high  road,  on  which  acre  of  ground, 
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until  1852,  stood  a  dwelling  house  called  Orove  Cottage^  in 
the  middle  of  that  year  pulled  down  such  house,  cut  down 
the  trees,  and  grubbed  up  the  shrubs;  and  in  May,  1853, 
caused  to  be  dug  up,  on  the  groimd  thus  made  vacant,  con- 
siderable quantities  of  earth  for  the  purpose  of  making  or 
burning  bricks ;  and  he  subsequently  caused  a  great  quan- 
tity of  bricks  to  be  made  of  the  earth  so  dug  up,  and  he 
was  preparing  to  bum  the  bricks,  and  had  begun  to  form  a 
clamp  of  bricks  in  a  comer  of  the  same  ground,  and  placed 
there  a  considerable  quantity  of  breeze  and  large  ashes,  and 
burnt  bricks,  to  be  used  in  such  clamp  for  the  purpose  of 
firing  and  burning  the  same ;  when,  after  notice  given  to 
the  Defendant  to  abstain,  the  bill  was  filed,  and  the  appli- 
cation for  the  injunction  made. 
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The  bill  and  affidavits  stated  that  the  clamp  of  bricks  so 
begun  to  be  formed  was  not  more  than  sixty  yards  from 
the  respective  houses  of  Pollock  and  Pmn,  and  not  more 
than  seventy-five  yards  from  the  grounds  of  the  Drs. 
StUherland;  that  PoUock  had  been  for  several  months  in 
bad  health  and  was  only  now  convalescent,  and  that  it  was 
absolutely  necessary  for  his  health  that  the  air  he  breathed 
should  be  as  piu«  as  possible;  and  that  there  were  twenty- 
eight  patients  in  the  Drs.  Sutherlands'  establishment,  to 
whose  recovery  pure  air  and  exercise  in  the  gardens  and 
pleasure  grounds  attached  to  the  house  was  essential 


The  bill  and  affidavits  alleged  that  the  burning  of  bricks 
cm  the  said  piece  of  ground  would  be  a  very  great  annoy- 
ance to  the  Plaintiffs  and  to  all  the  persons  inhabiting  their 
houses,  and  that  great  injury  would  accrue  to  the  Plaintiffs 
and  to  their  dwelling  houses,  trees,  shrubs, and  plants;  that 
the  process  of  burning  the  bricks  in  the  manner  intended 
by  the  Defendant,  which  was  the  ordinary  mode  of  burn- 
ing bricks^  woidd  give  rise  to  a  dense  smoke,  and  acrid  va- 
pours,  and   blacks,  and  other  floating  substances,  which 
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would  mix  with  and  deteriorate  the  surroiinding  atmo- 
sphere; that  Pollock  would  be  compelled  to  quit  his  dweU- 
ing  house;  and  in  all  probability  many  of  the  lunatic 
patients  would  be  compelled  to  quit  the  Dra  Sutherla/nds' 
establishment,  the  recovery  of  those  who  remained  would 
be  retarded,  and  the  business  and  reputation  of  the  esta- 
blishment would  be  injuriously  affected. 


Mr.  Roll  and  Mr.  Jessd,  for  the  Plaintiflb,  applied  ex  parte 
for  the  injunction. 

The  VICE-CHANCELLOR,  ailer  hearing  the  affidavits,  said 
that  the  case  was  left  exceedingly  bare,  and  appeared  to  be 
founded  entirely  on  conjecture.  One  case  had  decided  that 
burning  bricks  within  forty-eight  yards  of  a  dwelling  house 
was  a  nuisance,  but  the  distance  in  this  case  was  consider- 
ably more;  and  there  was  no  affidavit  stating  that  any 
actual  damage  had  been  or  must  necessarily  be  suffered. 
The  motion  might  stand  over  until  the  next  seal,  with 
liberty  to  file  further  affidavita 


Affidavits  were  subsequently  filed,  to  the  effect  that  the 
Plaintiff  Pollock  and  his  wife  had  both  suffered  in  their 
health  from  the  noxious  air  which  had  been  emitted  from 
the  burning  bricks,  and  that  the  latter  especially  had  heai 
affected  with  nausea  from  that  cause ;  and  that  they  had 
been  obliged  to  close  and  keep  closed  the  doors  and  win- 
dows of  their  house,  in  order  to  exclude  the  corrupted  air; 
and  that  the  Plaintiff  Pain  had  also  found  like  pain  aod 
inconvenience  frx>m  the  same  cause ;  but  there  was  no 
evidence  of  anybody  having  suffered  in  the  establishmait 
of  the  Dra  Sutherland, 
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On  behalf  of  the  Defendant,  afRdavits  were  made  by 
several  persons  residing  in  the  immediate  neighbourhood 
of  the  clamp  of  bricks  which  was  in  process  of  burning,  and 
nearer  thereto  than  the  residences  of  the  Plaintiff,  and  the 
deponents  stated  that  they  felt  no  inconvenience  from  the 
operation.  It  was,  moreover,  stated  by  affidavit  that  the 
Defendant  had  obviated  all  danger  of  injury  to  health  by 
using  only  pure  earth,  which  had  no  noxious  or  deleterious 
qualities,  and  by  avoiding  altogether  the  use  of  chalk,  from 
which  sulphur  would  have  been  evolved 
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Mr.  RoU  and  Mf.  Jessd  again  moved  for  the  injunction, 
and  relied  chiefly  on  the  authority  of  the  case  of  Walter  v. 
8dfe{a),  in  which  the  Vice-Chancellor  Knight  Bruce,  after 
observing  that  it  was  certain  that  the  process  of  manufac- 
turing bricks  there  referred  to  must  communicate  smoke, 
vapour,  and  floating  substances  of  some  kind  to  the  air, 
and  thus  occasion  inconvenience  to  the  occupier  of  the 
neighbouring  house,  proceeded  to  say  : — "  The  impor- 
tant point  next  in  decision  may  properly,  I  conceive,  be 
thus  put:  ought  this  inconvenience  to  be  cousidered  in  fact 
as  more  than  fanciful,  or  as  one  of  mere  delicacy  or  fastidi- 
ousness; as  an  inconvenience  materially  interfering  with  the 
ordinary  comfort,  physically,  of  human  existence,  not  merely 
according  to  el^ant  or  dainty  modes  and  habits  of  living, 
but  according  to  plain,  sober,  and  simple  notions  among 
the  English  people?  And  I  am  of  opinion  that  this  point 
is  against  the  Defendant.  As  far  as  the  human  frame,  in 
an  average  state  of  health  at  least,  is  concerned,  mere  insa- 
lubrity, mere  imwholesomeness,  may  possibly  be  out  of  the 
case;  but  the  same  may  perhaps  be  asserted  of  melted  tal- 
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(a)  March  24tbaDd  25th  and  April  16th,  1851,  reported  15  Jurist, 
416. 
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low  and  other  such  inventions  less  sweet  than  wholesome. 
That  does  not  decide  the  dispute.  Smell  may  be  sickening 
though  not  in  a  medical  sense.  Ingredients  may  be,  I  be- 
lieve, mixed  with  air,  of  such  a  nature  as  to  affect  the  palate 
disagreeably  and  offensively,  though  not  unwholesomely 
a  man's  body  may  be  in  a  state  of  chronic  discomfort,  stiLE 
retaining  its  health,  and  perhaps  suffer  more  annoyance 
from  impure  or  foetid  air,  from  being  in  a  hale  conditio 
Nor  do  I  conceive  it  essential  to  shew  that  vegetable  lifi 
or  that  health,  either  universally  or  in  particular  instances 
is  seriously  affected  by  contact  with  vapour  and  floating  j 
substances  proceeding  from  burning  bricks ;  for  the  Plai 
tifis  have,  I  think,  established  that  the  Defendant's  intencKIizaJ- 
ed  proceedings  will,  if  prosecuted,  abridge  and  diminish^Th, 
seriously  and  materially,  the  ordinary  comfort  and  existenc 
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to  the  occupiers  and  inmates  of  the  Plaintifis'  houses,  wha^  st- 
over their  rank  or  station,  or  whatever  their  state  of  heall 
may  be"  (a). 


On  behalf  of  the  Plaintiffs  it  was  submitted,  that  tl^v-e 
evidence  brought  the  case  within  all  the  reasoning  of  tl]^^  6 
learned  Judge  contained  in  the  above  extract  The  case  crr^f 
Bai^well  V.  Brooks,  before  the  Vice-Chancellor  of  Englancs^* 
8th  Aug.,  1843  (6),  was  also  cited. 


Mr.  01(1886  and  Mr.  Oreene  for  the  Defendant — FirsC^^-' 
the  question  whether  a  person  may  not  lawfully  use  th^^ 
soil  of  his  own  land,  upon  that  land,  for  the  purpose  of  form- 
ing it  into  bricks  by  calcination,  is  purely  a  legal  questioi 
If  equity  deals  with  it  in  any  case,  it  is  merely  for  th^^^ 
auxiliary  purpose  of  protecting  a  legal  right     Now  ther^^^ 
is  no  decision  of  a  court  of  law  that  such  a  conversion  oc:^  ^^ 
the  soil,  in  the  neighbourhood  of  human  habitations,  is  su< 
a  nuisance  as  the  inhabitants  of  those  dwellings  may 


(a)  15  Jurist,  419. 


(6)  See  16  Jurist,  419,  n. 
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vent.     Admitting  that  it  cannot  fail  to  be  generally  dis- 
agreeable to  those  who  live  close  at  hand,  yet  it  is  a  matter 
of  prime  necessity  that  the  earth  shall  be  prepared  for  the 
^fcbodes  of  man.     His  concurrence  makes  this  more  fre- 
quently necessary  in  the  proximity  of  large  cities;  and  to 
lnold  that  all  the  surface  of  the  earth  capable  of  being  con- 
averted  into  such  materials  is  to  be  taken  from  its  natural 
jxxdtion  and  carried  to  some  remote  place  to  be  burnt,  and 
'tiien  brought  back  again  to  the  spot  on  which  it  was  found 
snd  where  it  is  to  be  used,  would  be  intolerabla     It  might 
l^e  of  little  consequence  to  the  wealthy  and  fastidious,  and 
it  might  be  rather  gratifying  to  them  to  discover  a  legal 
jprinciple,  upon  which  not  only  may  they  remove  to  a  dis- 
"tance  an  operation  which  may  be  temporarily  disagreeable, 
1>ut  also  impose  a  great  impediment  to  the  increase  of 
liouses  around  them.     Everything  however  which  is  calcu- 
lated to  make  the  construction  of  sufficient  habitations  ex- 
taremely  difficult  and  costly  is  a  serious  evil,  in  increasing 
the  inevitable  charges  of  the  classes  who  are  not  wealthy, 
and  is  also  a  great  obstruction  to  industry.     If  the  motives 
^hich  lead  to  these  applications  could  be  detected,  it  would 
"be,  perhaps,  found  that  the  ulterior  object  of  preventing  the 
increase  of  buildings  around  their  own  dwellings  had  a 
greater  influence  on  the  applicants  than  the  comparatively 
Tjrief  inconvenience  occasioned  by  these  kinds  of  work. 
The  distinction  upon  which  the  Defendant  relies,  is  that 
which  exists  between  a  permanent  and  a  temporary  opera- 
tion.    It  is  not  denied,  that,  if  the  Defendant  brought  clay 
from  another  place  to  bum  it  upon  land  near  the  Plaintiffs' 
houses,  it  might  be  a  nuisance.     It  would  not  be  a  course 
justified  by  reasonable  necessity;  for,  if  he  removed  the 
material  to  a  spot  distant  from  that  at  which  it  is  found, 
he  may  well  be  required  to  carry  it  so  far  as  to  obviate 
all  offence;  if  he  did  not  do  so,  it  would  be  like  the  case  of 
setting  up   a  noxious  trade  in  the  midst  of  a  town  or 
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parish,  Rex  v.  Wtite(a),  which  is  clearly  a  nuisance :  but  the 
use  of  the  soil  of  the  land  iteelf,  for  hardening  it,  so  that  it 
may  be  fitted  for  the  construction  of  the  houses  to  be  built 
thereon,  and  by  the  completion  of  which  the  operation  will 
be  necessarily  terminated,  it  is  consistent  with  no  principle 
of  law  or  policy  to  prevent     As  well  might  a  person  seek  to 
prevent  his  neighbour  from  pulling  down,  rebuilding,  or  im- 
proving his  house.    Tlie  noise,  the  dust  and  dirt,  the  injury 
to  furniture,  and  many  other  inconveniencies,  might  in  that 
case  be  alleged ;  but  if  they  were  allowed  as  valid  objec- 
tions, no  improvements  or  re-constructions  could  be  made. 
The  right  to  do  the  particular  work,  without  interruption, 
flows  from  the  reasonable  necessity  of  the  act,  coupled  with 
the  certainly  limited  time  which  is  required  for  its  complete 
performance.     It  is  thus  held,  that,  "  in  London  or  other 
places,  the  unloading  of  billets  in  the  high  street  before  my 
house  for  my  use,  is  not  any  nuisance  for  the  necessity;  but 
if  he  suflers  them  to  continue  there  for  a  long  time  after 
the  unloading,  it  is  a  nuisance  punishable  "(6).     This  simple 
case  affords  a  perfect  analogy  to  that  now  before  the  Court 
No  doubt,  by  an  unbounded  expenditure  of  time  or  laboxu', 
every  billet  of  wood  might  be  brought  from  the  same  dis- 
tant yard  separately  as  it  was  needed,  so  as  to  create  no 
inconvenience  to  others,  or,  by  collecting  a  very  large  num- 
ber of  labourers,  the  load  might  be  discharged  in  a  very 
short  time;  and  so  with  regard  to  converting  the  soil  into 
bricks,  by  an  unbounded  expenditure  of  time  or  labour,  the 
whole  of  the  convertible  clay  might  be  conveyed  to  some 
open  and  uninhabited  space  and  burnt,  and  then  carried 
back  again  to  the  spot  from  which  it  was  taken ;  but  the  law 
does  not  impose  upon  individuals  or  upon  society  so  bur- 
densome a  task.     The  authorities,  so  far  as  they  exist,  affirm 
the  distinction  between  an  inconvenience  arising  from  a 
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merely  temporary  and  necessary  use  of  property,  and  that 
which  is  occasioned  by  a  use  which  is  or  may  be  in  its 
tiature  permanent    This  is  the  tenor  of  the  observations  of 
liord  Eldofiy  in  the  AUomey-Oeneral  v.  Cleaver  (a),  where 
Adverting  to  the  Duke  of  Orafton  v.  EUliard  (6),  he  says : 
**  The  note  I  have  gives  me  no  information  upon  the  doo- 
^tjiue  as  to  public  nuisance;  amounting  to  no  more  than 
tins,  that  the  Court  refused  the  injunction,  observing  that 
'the  manufacture  of  bricks,  though  near  the  habitations  of 
xnen,  if  carried  on  for  the  purpose  of  making  habitations  for 
'them,  is  not  a  public  nuisance''  (c).    These  few  words  con- 
tsia  the  whole  distinction  upon  which  the  Defendant  rests; 
they  express  the  reasonable  necessity  of  so  preparing  the 
materials  for  building,  and  the  certainty  that  whatever  in- 
convenience may  be  thereby  caused,  must  cease  when  the 
Louses  are  built    The  order  of  Lord  Hardwicke,  refusing 
ihe  injunction  in  that  case,  as  extracted  from  the  Registrar's 
book(c{),  plainly  shews  that  the  Court  proceeded  on  the 
ground  that  the  bricks  were  necessarily  to  be  burnt,  and 
that  the  operation  would  endure  but  a  short  time;  and  as 
the  Courts  therefore,  would  not  yield  to  an  application,  by 
which,  in  that  day,  the  inhabitants  of  Bond-street  and 
Dover-street  sought  to  impede  the  works  by  which  May- 
JcAr  was  then  about  to  be  covered  with  mansions,  neither 
should  it  now,  when  the  metropolis  has  been  extended  to 
Fvlha/m,  be  induced,  by  arguments  founded  on  a  like  tran- 
sitory inconvenience,  to  interfere  in  a  manner  which  will 
obstruct  the  progress  of  similar  improvementa     The  de- 
dsion  of  the  Vice-Chancellor  Krdght  Bruce,  in  Walter  v. 
Selfe,  was  made  after  a  view  of  the  place,  and,  as  the  learn- 
ed judge  observes  of  the  case  of  the  Duke  of  Orafton  v. 
HiUia/rd,  and  as  all  such  cases  must  be,  on  its  special  cir- 
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(a)  18  Ves.  211. 

(b)  Amb.  (Slant's  ed.)  160,  n.  2. 
See  15  Jur.  417,  n. 


(c)  18  Ves.  219. 

(d)  See  15  Jur.  417,  n. 
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cumstances.  There  was  nothing  to  shew  that  the  Defen- 
dant in  Walter  v.  Sdfe  did  not  intoid  to  establish  a  per- 
manent brick  manufactory. 

Secondly. — ^The  Court  will  not  interfere  until  the  Plain- 
Ufis  have  established  their  right  at  law,  in  a  matter  in 
which  the  whole  question  of  nuisance  or  no  nuisance,  having 
regard  to  time,  place,  and  circumstance,  if  a  questioQ  at  all, 
is  a  question  for  a  jury :    Elmkurst  v.  Spencer  (a),     Whit^ 
V.  Cohen  (b). 

Thirdly. — ^The  Flaintifis  have  not  a  c(»nmon  interest^  and 
it  is  clearly  a  case  of  misjoinder.  Only  two  of  the  Plain- 
tifb  have,  upon  the  evidence,  suffered  any  d^ree  of  incon- 
venience; and  it  is  not  a  case  in  which  the  49th  section  of 
the  Act^  15  &  16  Vict  c.  86,  has  any  application;  for  it  is 
not  a  case  in  which  it  would  be  proper  to  make  either  of 
the  Plainti£&  a  Defendant,  which  that  section  contemplates: 
Hudson  V.  Maddison  (c),  Cowley  v.  Cowley  (d). 


JufU  2(Hk. 


JwdgmeiU, 


The  Vice-Chancellor  said: — ^That  although  there 
might  be  some  inconvenience  in  the  state  of  the  record 
where  one  or  more  of  several  Plaintifis,  having  several 
rights,  failed  in  establishing  the  claim  asserted  by  the 
bill,  and  others  succeeded,  yet  the  Court  was,  by  the  Act 
15  &  16  Vict  c.  86,  s.  49,  enabled  to  modify  its  decree^  ac- 
cording to  the  circumstances  of  the  case,  without  refusing; 
relief  to  those  who  should  prove  to  be  entitled  to  it 

With  regard  to  the  question  whether  the  injimction  shouIdF 
be  granted  before  any  trial  at  law  had  taken  place,  it  was  a 
question  of  the  amount  of  comparative  inconvenience.  Every 


(a)  2  AfN.  &  G.  45. 
(6)  1  Dim.  312. 


(c)  12  Sim.  416. 
{d)  9  Sim.  299. 
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case  of  alleged  nuisaDce  necessarily  raised  a  mixed  question 
of  law  and  fiwt.  Every  trade  and  occupation,  called  into 
existence  to  supply  the  wants  of  civilised  life,  whether  in 
the  construction  of  dwellings  or  otherwise,  must  be  lawfully 
carried  on  somewhere;  and  therefore,  irrespective  of  the 
circumstances  by  which  it  was  surrounded,  it  could  not  be 
pronounced  a  nuisanca  The  Plaintifis,  to  succeed  in  a 
x>urt  of  law,  must  prove  first  damnum  and  then  injuria. 
The  observation  of  Lord  Eldon  as  to  the  case  of  the  Duke 
yf  Orafton  v.  HiUiard,  would  seem  to  imply  that  he 
iiought  it  doubtful  whether  brick  burning,  even  carried  on 
lear  dwellings,  was  legally  a  nuisance.  That  it  is  a  niii- 
isaice  under  some  circumstances  was  established  by  the 
lecision  of  the  Vice-Chancellor  Knight  Bruce  in  the  case 
)f  WdUer  v.  8dfe^  and  in  this  case  there  was  positive  evi- 
lence,  on  the  affidavits,  of  the  injurious  effects  which  the 
>peration  complained  of  had  produced  on  the  state  of  health 
>f  two  of  the  Plaintiffs  and  members  of  their  families;  and 
the  fact  might  also  be  adverted  to,  that  the  Plaintiff  had 
been  in  the  complete  enjoyment  of  their  houses,  without 
my  brick  burning  in  the  neighbourhood,  until  these  oper- 
ations had  been  commenced. 
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'^ y ' 

Pollock 

V. 

Lestbb. 


Jttdgmeni, 


The  order  was  made  to  restrain  the  Defendant  from 
>uming  any  bricks  on  the  piece  of  ground  on  the  pleadings 
nentioned,  other  than  those  which  were  actually  burning 
n  clamp,  and  not  to  continue  such  biuning  beyond  a  week 
rom  this  day;  the  Plaintiff  or  one  of  them,  undertaking 
o  proceed  with  their  action  at  the  present  assizes  for  the 
»unty  of  Surrey,  and  to  abide  such  order  as  the  Court 
night  make  for  payment  of  any  damages  which  should 
trise  to  the  Defendant  in  consetjuence  of  the  order. 
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June  8th, 
llth,d:i5th. 

EWART  u  EWART. 

A  SPECIAL  CASE — By  a  settlement  on  the  marriage 
of  the  Plaintiflf  Maria  Ewart  with  Peter  Ewarty   sinc^ 
deceased,  dated  the  2nd  of  May,  1831,  two  smns  of  money 
5292Z.  and  1978^.,   to  which  the  Plaintiff  was  entided 
reversion  expectant  on  the  death  of  her  mother,  and  a  su 
ofl723t,  to  which  she  was  entitled  absolutely,  "and 
other  the  monies,  stocks,  funds,  securities  for  money,  an^ 
personal  estate  whatsoever  to  which  the  Plaintiff  was  then, 
or  to  which  she,  or  her  said  intended  husband  in  her  right 
might  at  any  time  or  times  thereafter,  during  the  sai 
ieee,  upoQ  the  intended  coverture,  be  or  become  entitled,  whether  In  pos 

session,  reversion,  remainder,  or  expectancy  /'  and  all  th 


In  a  marriage 
■ettlement, 
the  inteDded 
wife  assigned 
all  the  pro- 
perty to 
which  she 
then  was,  or 
to  which  she 
or  her  in- 
tended hus- 
band in  her 
right  should, 
daring  the 
•OYerture, 
become  enti- 
tled, to  trus- 


declared,  for 
herself,  the 
husband,  and 
the  children 
of  the  mar- 
riage.   After 
the  marriage, 
her  fiither 
died,  having 
by  his  wiU 

giyen  her  a  general  power  of  appointment  over  his  residuary  estate.    The  wife,  daring  th 
coverture,  in  exercise  of  the  power  contained  in  the  will,  appointed  to  herself,  for  her 
parate  use,  a  gross  sum  of  1000/.^  and  an  annuity  of  100^.  for  her  life,  and  amongst 
ramil:      "  *"  .._.-.. 


►-le 


right,  title,  and  interest  of  the  Plaintiff  therein  or  tlieretocz:^^ 
respectively,  with  all  benefit  and  advantage  thereof  and 
securities  for  the  same,  were  assigned  by  the  Plaintiflf^  wil 
the  consent  and  approbation  of  the  said  Peter  Ewarty 
trustees,  their  executors,  administrators,  and  assigns^  upoi 


ly  the  residue,  upon  trusts  differing  from  those  of  the  marriage  settlement, 
a  power  of  revocation. 

Hdd,  that  the  terms  of  the  assignment  by  the  wife  in  the  marriage  settlement  did  not 
amount  to  a  covenant  to  exercise  a  general  power  of  appointment  in  favour  of  the  objeda 
and  in  conformity  with  the  trusts  of  such  settlement,  and  that  property  over  which  the 
wife  afterwards  acquired  a  general  power  of  appointment  was  not  by  that  circamatanoe 
brought  within  the  operation  of  the  settlement. 

That  the  appointment  by  the  wife  waa  a  valid  ezeroiBe  of  the  power  contained  in  hec 
lither^B  wilL 

That  upon  the  appointment  by  the  wife  of  the  10002.  for  her  oWn  absolute  use,  that  aom 
became  bound  by  the  trusts  of  the  settlement;  and  the  power  of  revocation  was  ineffeotuaL 

That  the  interest  in  the  annuity  of  100/.  for  her  own  life  for  her  separate  use,  which  the 
wife  took  under  her  appointment  (an  interest  which  was  in  conformity  with  that  which  ^e 
would  have  taken  under  the  trusts  of  the  settlement  if  the  annuity  had  been  otherwiM 
acquired),  was  not  disturbed  by  the  effect  of  the  settlement,  inasmuch  as  it  was  not  the 
intention  of  the  contract  expressed  therein  that  any  after-acquired  property  should  be 
converted,  or  taken  otherwise  than  in  the  state  in  which  it  should  be  so  acquii'ed. 
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trust  (with  other  property  assigned  by  the  Plaintiflf 's  father) 
for  the  benefit  of  the  respective  settlors  until  the  marriage, 
and  then  upon  trust  for  the  Plaintiff  for  her  life,  for  her 
separate  use,  without  power  of  anticipation,  and  after  her 
decease  upon  trust  for  Peter  Ewaii,  the  husband,  for  his  life, 
with  remainder  to  the  child,  or  (if  more  than  one)  the  chil- 
dren of  the  marriage  equally  as  tenants  in  common,  with  a 
provision  that  in  case  any  child,  being  a  son,  should  die 
under  twenty-one,  or,  being  a  daughter,  under  that  age  or 
before  her  marriage,  the  share  or  shares  of  the  children  so 
dying  should  be  equally  divided  amongst  the  other  or 
others  ;  and  in  case  no  child  of  the  marriage  should  attain 
twenty-one,  or,  being  a  daughter,  should  marry  before  that 
age,  then,  in  case  the  Plaintiff  should  survive  the  said  Peter 
Ewart,  the  husband,  upon  trust  for  the  Plaintiff,  her  execu- 
tors, administrators^  and  assigns,  for  her  and  their  own  use 
and  benefit 


1853. 


Statement, 


The  marriage  took  place,  and  there  was  issue  five  children, 
all  of  whom  were  infants,  and  were  made  Defendants  in 
this  case. 


Nicholds  Saliebury,  the  Plaintiff's  father,  by  his  will, 
dated  the  1st  of  June,  1842,  bequeathed  his  real  and  resi- 
duary personal  estate  to  trustees,  upon  trust  to  sell  the  real 
and  get  in  the  personal  estate,  and  to  pay  the  interest  and 
annual  produce  of  the  whole  of  the  said  estate  to  his  wife 
(the  Plaintiff's  mother)  for  her  life ;  and  after  her  decease  he 
directed  that  his  trustees  should  stand  possessed  of  the 
whole  of  the  said  trust  monies  and  estate,  and  the  interest, 
dividends,  and  annual  produce  thereof,  for  such  person  or 
persons,  in  such  parts,  shares,  and  proportions,  and  subject 
to  such  conditions  and  limitations,  and  in  such  manner  and 
form  in  all  respects  as  the  Plaintiff,  his  daughter,  notwith- 
standing her  then  present  or  any  future  coverture,  by  any 
deed  or  deeds,  with  or  without  power  of  revocation  and  new 
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appointment,  or  by  her  last  will  and  testament,  should 
direct,  limit,  or  appoint ;  and  in  default  of  such  appoint- 
ment, and  so  far  as  any  such,  if  made,  should  not  extend, 
upon  trust  for  such  child  or  children  of  the  PlaintiflF  as 
should  be  living  at  her  decease,  and  for  such  issue  then 
living  of  any  child  or  children  of  the  Plaintiff  who  might 
have  died  in  her  lifetime  leaving  issue,  such  children  to  take 
as  therein  mentioned. 


The  testator  Nicholas  Salisbury  died  in  April,  1843, 
leaving  no  real  estate,  but  leaving  residuary  personal  estate 
of  the  value  of  about  40,000?.,  of  which  his  widow  received 
the  income  until  her  death. 


By  a  deed  poll,  dated  the  5th  of  July,  1844,  the  Plaintiff, 
in  pursuance  of  the  power  and  authority  given  to  her  by 
the  said  will  of  her  father,  and  of  every  other  authority 
vested  in  her,  directed  and  appointed,  that,  as  soon  as  might- 
be  after  the  decease  of  her  mother,  the  sum  of  1000?.,  part 
of  the  monies  to  arise  from  the  testator's  estate,  should  be 
held  by  the  trustees  of  his  will,  upon  trust,  to  pay  the  same 
to  her  (the  Plaintiff)  for  her  separate  use  ;  and  as  to  the 
rest  of  the  testator's  residuary  estate,  she  directed  and 
appointed  that  the  same  should,  after  the  decease  of  her 
mother,  be  paid  or  transferred  into  the  names  of  two  trus- 
tees therein  mentioned,  upon  trust,  as  to  the  annual  produce 
of  such  trust  monies,  to  pay  the  annual  sum  of  100?.  to  the 
Plaintiff,  for  her  separate  use,  by  equal  half-yearly  payments, 
as  therein  mentioned ;  and  as  to  the  remainder  of  such 
annual  produce,  upon  tnist,  during  the  life  of  the  Plaintiff, 
from  time  to  time  to  pay  the  same  to  the  Plaintiff,  for  her 
separate  use,  but  so  that  she  should  not  dispose  thereof  by 
way  of  anticipation.  And  the  Plaintiff  thereby  further 
directed  and  appointed,  that,  from  and  after  the  death  of 
her  mother  and  herself,  the  said  trustees  should  (except  as 
to  the  1000?.  appointed  as  aforesaid)  stand  possessed  of  the 
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said  trust  moDies,  upon  trust,  to  raise  and  appropriate  40001. 

£t-pieoe  for  her  three  daughters,  Maria,  Ann,  and  EmMy, 

for  their  separate  use  respectively,  with  survivorship  amongst 

t^liem  in  case  of  the  death  of  any  of  them  under  the  age  of 

Irwenty-one  and  unmarried  ;  and  should  stand  possessed  of 

-the  remainder  of  such  trust  monies  upon  trust  for  her  two 

sons,    WiUia/m  and  Henry,  to  be  vested  interests  in  them 

stt  the  age  of  twenty-one,  with  benefit  of  survivorship 

l)etween  them,  as  therein  mentioned.     And  the  Plaintiff 

-fchereby  declared  that  it  should  be  lawful  for  her  (the  Plain- 

-fiff )  by  deed  or  deeds,  with  or  without  power  of  revocation, 

or  by  her  will,  to  revoke,  determine,  and  make  void  all  and 

eveiy   of  the  directions,  appointments,    and   declarations 

^thereinbefore  contained,  and  also  to  execute  her  power  of 

Appointment  imder  her  £9Lthe)r's  will,  by  such  or  any  other 

deed  or  deeds  or  by  such  her  last  will. 
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StaUment, 


The  widow  of  the  testator  and  mother  of  the  Plaintiff 
clied  in  May,  1850,  having  by  her  will  bequeathed  her  per- 
sonal estate  upon  trusts  exactly  similar  to  those  expressed 
in  the  will  of  the  testator,  her  husband ;  and  the  testatrix 
thereby  expressly  declared  and  directed,  that  the  general 
power  of  appointment  thereinbefore  given  by  her  said  will 
to  the  Plaintiff  should  and  might  be  exercised  by  her,  alto- 
gether independent  and  irrespective  of  the  settlement  of 
May,  1831,  made  previous  to  her  marriage,  and  of  the  trusts 
thereof ;  and  she  thereby  expressly  excluded  all  and  singular 
the  trust  funds  thereby  bequeathed  from  being  in  any 
manner  bound  or  affected  by  such  settlement.     The  resi- 
duary personal  estate  of  the  testatrix  amounted  to  about 
lOOOi. 

Peter  Evxirt,  the  Plaintiff  s  husband,  died  in  August, 
1852. 


The  case  stated  that  the  Plaintiff  had  not  in  any  way 


1853. 


SkUemetU. 


Argument, 
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exercised  or  purported  to  exercise  the  power  given 
intended  to  be  given  to  her  by  her  mother's  wilL 


The  opinion  of  the  Court  was  asked  on  the  foUowi 
questions : — 

1.  Whether  the  power  of  appointment  given  to  tb 
Plaintiff  by  her  father's  will  of  his  residuary  estate  wfc"% 
well  executed  by  her,  by  the  deed  poll  of  1844,  orwh-^" 
ther  such  power  was  controlled  or  affected  by  the  settlemei: 
of  1831. 

2.  Whether,  as  the  Plaintiff  had  during  her  covertu 
made  a  revocable  appointment  of  10002.,  part  of  her  fathei 
residuary  estate,  for  her  own  absolute  benefit,  the  trusts 
the  marriage  settlement  had  fastened  upon  the  said  1000 

3.  Whether  aay  interest  which  the  Plaintiff  might  the 
after  acquire  by  the  exercise  of  either  of  the  powers 
appointment  under  the  wills  of  her  father  or  mother,  wo 
fall  under  the  influence  of  the  marriage  settlement. 

4.  Whether  the  Plaintiff  might  under  the  said  will 
her  mother  appoint  her  residuary  estate  at  her  own  disc; 
tion,  without  regard  to  the  trusts  of  the  marriage  settlemer:*  % 
or  whether  her  power  was  to  any  and  what  extent  controll^<J 
or  affected  by  such  settlement 


t 

-61 

urt 

a  of 
•/. 

re- 
of 
d 


of 


Mr.  ToUer,  for  the  Plaintiff,  argued  that  her  power  ove^ 
the.property  in  which  she  took  an  interest  under  her  father's 
or  her  mother's  will  was  not  affected  by  the  settlement.    Th^ 
settlement  was  with  a  different  object     The  object  of  tb^ 
settlement  was  simply  to  exclude  the  marital  right  over  an; 
after-acquired  property  of  the  wife.     The  future  propert 
assigned  by  the  settlement  was  that  which  might  thereaft' 
vest  in  her,  or  in  her  husband  in  her  right     This  descri 
tion  in  substance  disposed  of  the  question,  for  the  prope' 
subject  to  the  appointment  under  the  respective  wills 
not  vest  in  her,  or  in  lier  husband  in  her  right     The  ob 
of  excluding  the  husband  had  been  more  commonly  efle 
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"by  a  covenant  to  settle  after-acquired  property ;  but  it  could 
not  reasonably  be  construed  to  have  been  the  intention  that 
the  settlement,  instead  of  securing  the  property  to  the 
separate  use  of  the  wife,  should  take  it  out  of  her  power. 

Mr.  Woodhouae,  for  the  sons  of  the  Plaintiff  cited  Piatt 
T,  Routh  (a)  in  support  of  the  argument  founded  on  the 
distinction  between  that  which  constitutes  property  and 
that  which  amounts  to  a  power  of  disposition  only.  He 
contended,  that  the  lOOi.  a  year  appointed  by  the  Plaintiff 
to  herself  for  her  separate  use,  by  the  deed  poll  of  1844, 
had  become  affected  by  the  trusts  of  the  settlement^  and 
that  the  annuity  should  be  sold  and  realised  for  the  benefit 
of  all  the  objects  of  that  settlement 

Mr.  HobJumae,  for  the  daughters  of  the  Plaintiff,  cited 
AUorney-Ckiieral  v.  Staff  {b),  which  he  contended  was  not, 
for  the  purpose  of  the  argument  in  this  case,  affected  by 
Piatt  V.  Routh,  It  was  a  fallacy  to  say  that  the  only  object 
of  the  settlement  was  to  protect  the  Plaintiff  against  the 
marital  right  the  object  in  all  such  cases  is  not  less  to 
guard  the  wife  against  the  marital  influence :  Holmes  v. 
CoghUl  (c),  Butcher  v.  Butcher  (d). 

Mr.  Lee  (am.  cur.)  referred  to  the  case  of  Thornton  v. 
Bright  (e). 


The  Vice-Chancellok,— After  stating  the  form  of  the  se- 
veral instruments,  and  observing  that  no  appointment  had 
been  made,  or  attempted  to  be  made,  under  the  mother's 
will,  and  the  question  to  be  considered  therefore  arose 
solely  under  the  father  s  will, — ^proceeded : 


1863. 

EWABT 

V. 
EWABT. 


^TffWIM%t« 


JmdgmenU 


(a)  3  Beav.  257 ;  S.  P.  Drake 
V.  Attorney-General f  10  CL  & 
Fin.  257. 

(6)  2  Cr.  &  M.  124. 


(c)  7Ves.  499;  S.  C,  12  Ves. 
206. 
{d)  14  Beav.  222. 
(e)  2  MyL  &  Cr.  280. 
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Judgment, 


The  first  thing  which  strikes  me  is,  that  parties  who  take, 
subject  to  being  displaced  by  an  appointment,  cannot  be  dis- 
placed unless  the  power  of  appointment  be  exercised.  It 
was  not  argued  by  Mr.  Hothouse  that  the  assignments  in 
the  marriage  settlement  could  operate  without  any  act  on 
the  part  of  the  donee  of  the  power,  nor  was  it  argued  so 
high  as  that  the  language  of  the  settlement  amounted  to 
a  covenant  on  the  part  of  the  plaintiff  to  execute  a  power 
which  mig^t  subsequently  be  vested  in  her,  so  that  she 
could  now  be  compelled  so  to  execute  the  power  in  ques- 
tion, and  thereby  to  bring  the  property  over  which  it  ex- 
tends expressly  within  the  scope  of  the  settlement.  Mr. 
UohliOMise  entered  into  an  ingenious  argument  to  shew  that 
in  many  cases  an  absolute  power  is  treated  as  equivalent  to 
an  estate,  and  that  in  dealing  with  property  subject  to  such 
power,  any  distinction  is  disregarded.  No  doubt  that  is  so 
in  some  cases, — Bray  v.  Ham7ner8ley{a),  Phipson  v.  Tur- 
ner(b),  and  the  case  to  which  Mr.  Lee  referred  me,  Thornton 
v.  Bright  (c). 


In  the  first  of  these  cases  there  was  a  limitation  to  children, 
in  such  shares  and  subject  to  such  conditions  as  the  mother 
should  appoint,  and  subject  thereto  to  the  children  equally, 
and  in  case  there  should  be  only  one  child,  then  in  trust  for 
such  child.     There  was  only  one  child, — ^a  daughter, — and 
the  donee  of  the  power  appointed  to  that  daughter  for  life, 
with  remainder  to  such  persons  as  the  daughter  should  ap- 
point, with  remainder  in  de&ult  of  appointment  to  the  ex- 
ecutors and  administrators  of  the  daughter;  and  on  a  bill  by 
the  husband  of  the  daughter,  claiming  as  her  representative, 
and  insisting  that  the  power  of  appointment  thus  given  to 
the  daughter  (who  had  exercised  it  by  appointing  the  fimd 
away  from  her  husband)  was  bad,  it  was  held  that  the  limita- 
tion of  such  a  power  of  appointment  was  a  good  exercise  o^ 


{a)  3  Sim.  513;  S.  C,  Bmtf  v. 
Brccy  2  (;L  &  Fiu,  453. 


(h)  0  Sim.  227. 

(c)  2  Myl.  &  Cr.  230. 
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the  original  power.    That  therefore  was  a  case  as  strong  as 
vrell  could  be  to  shew  that  a  power  and  property  under  certain 
circumstances  are  subject  to  the  same  considerationa     But 
it  must  not,  therefore,  be  supposed  that  these  authorities 
liave  broken  down  the  distinctions  between  the  two  things, 
l)etween  the  interest  which  a  person  possesses  in  a  thing  as 
property,  and  that  which  he  may  acquire  in  the  same  thing 
lyy  the  exercise  of  a  power.     This  distinction  is  still  strong. 
in  many  points.     In  the  first  place,  as  I  have  before  ob- 
served, the  interests  of  those  who  take  subject  to  a  power 
cannot  be  displaced  except  by  an  actual  exercise  of  the 
power.    Again,  in  order  to  the  effectual  exercise  of  the 
power,  there  must  be  evidence  of  the  intention  to  exercise 
it ;  and  thus,  a  general  assignment  of  all  a  man's  estate 
and  interest  will  not  pass  property  over  which  he  has  a  gene^ 
ral  power  of  appointment,  unless  the  intention  be  shewn  by 
the  extraneous  circumstance  that  he  has  no  other  proper- 
ty upon  which  the  instrument  could  be  intended  to  ope- 
rate except  that  which  is  subject  to  the  power.     The  real 
matter  then  to  be  considered  in  this  case  is,  what  is  the  con- 
tract and  engagement  between  the  parties, — what  is  the  pur- 
port and  object  of  the  settlement  ?    The  settlement  recites 
that  it  was  agreed  that  all  the  property  to  which  she  was 
then  entitled,  or  which  might  come  to  her  or  her  husband 
in  her  right  during  the  coverture,  was   to   bo  assigned. 
With  regard  to  her  then  existing  property,  as  she  had  pro- 
perty  at  the  time  both  in  possession  and  in  remainder,  the 
assignment  would  only  pass  that, — her  actual  property, — as 
contradistinguished  from  that  which  she  might  at  that  time 
acquire  by  the  execution  of  a  power.     Can  I  attribute  a 
dififerent  object  and  meaning  to  the  settlement  with  refer- 
ence to  words  which  point  to  future  property  ?    She  says, 
that  all  the  property  which  she  has  she  assigns,  and  there 
is  no  question  as  to  what  is  comprehended  in  that  assign- 
ment    She  then  says,  that  all  the  property  which  she  her- 
self or  her  husband  in  her  right  shall  acquire  during  the 
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j8^^  oovertiire  shall  pass  by  the  assignment  This  also  can  only 
lefer  to  property  which  may  come  into  possession  as  con- 
tradistinguished from  that  over  which  she  may  only  faaye  a 
Jmdam^mL  P^^^'  ^  ^^  Settlement  has  any  farther  efifect  at  all  it 
must  be  as  a  covenant  to  execute  any  power  which  she  may 
have  in  a  particular  way ;  in  whidi  case  a  point  would 
arise  imder  her  mother's  will  also,  and  the  Court  would  be 
called  upon  to  oblige  her  to  execute  the  power,  and  thereby 
pass  the  property  to  the  trusts  of  the  settlement 

The  case  of  Holmea  v.  CoghUl  (a)  and  the  other  autho* 
rities  of  that  class  go  to  this, — ih&t,  where  a  person  has  a 
goieral  power  of  appointment  the  subject  of  the  power 
being  liable  to  his  debts,  and  he  executes  the  power  in 
fitvour  of  Yolimteers^  the  Court;  draws  out  from  the  volun- 
teers so  much  as  is  necessary  for  satisfying  the  debt&  TbtA 
class  of  cases  is  founded  on  the  peculiar  consideration  of  what 
is  due  to  creditors,  and  is  an  effort  of  the  Court  to  prevent 
creditors  from  being  defeated  by  their  debtom  This  is  the 
principle  mLord  Townaend  v.  Windham(b).  Lord  Hard- 
wicke  in  that  case  felt  considerable  difficulty  as  to  the  way 
in  which  the  Court  had  arrived  at  the  conclusion  to  which 
it  had  come  with  respect  to  the  effect  of  the  appointment 
of  personal  estata  He  reasons  upon  the  operation  of  the 
statute  of  15th  Eliz.,  and  refers  to  the  judgment  of  Lord 
Talbot  in  Shirley  v.  Lord  Ferrers  (c),  which  has  been  often 
cited  on  the  point  and  where  a  voluntary  appointment 
to  a  child  was  held  to  render  the  frmd  applicable  to  debtsL 
This,  he  says,  was  followed  by  LaaceUes  v.  Lord  Cornwall 
lis  (d) ;  but  there  is  certainly  a  great  step  between  tho 
two  casea  In  the  latter  cas^  Lord  Com/waUia,  having  a 
power  to  charge  an  estate  with  3,0002.,  appointed  that  sum 
to  Sir  Stephen  Fox,  a  sa  security  for  the  quiet  enjoy* 

(a)  12  Yes.  28a  (c)  See  7  Yes.  603,  n.  (6). 

(()  2  Yes.  1,  8,  9.  {d)  2  Yoil  465. 
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ment  of  lands  which  he  had  sold  to  him,  making  the  ap- 
pointment void  if  no  incumbrance  should  arise.  No  ne- 
cessity arose  for  resorting  to  this  security,  and  by  his  will 
liord  ComwalUa  gave  the  sum  to  his  daughter.  He  did 
nothing  more ;  but  the  Court  held  that  he  had  executed 
bis  power,  and  that  when  the  indemnity  was  answered  there 
"was  a  resulting  trust  for  the  appointor,  which  creditors 
could  lay  hold  o£  Lord  Ha/rdwicke  says,  that  was  done  by 
&  stretch  of  the  power  of  the  Court,  and  to  prevent  cre- 
ditors from  being  defeated.  But  here  there  is  no  such  prin- 
cipla  There  is  no  creditor  applying,  and,  therefore,  those 
cases  do  not  apply. 
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In  the  present  case,  the  whole  object  of  the  settlement 
seems  to  be  this — It  passes  all  that  "  she  or  her  husband 
in  her  right "  takes  during  the  coverture.  This  mode  of 
expression  points  to  some  distinction  intended  by  the  parties, 
and  the  words  will  be  satisfied  bj  my  holding  that  they  ex- 
tend to  all  property  which  comes  to  the  wife  during  the  co- 
verture for  her  separate  use,  as  well  as  what  might  come  to 
her  generally.  The  plain  intention  of  the  settlement,  I 
think,  is,  that,  while  she  should  be  mider  marital  influence, 
she  should  be  shielded  from  that  influence.  But  further 
than  that  she  has  not  contracted  nor  agreed  to  exercise 
in  any  particular  way  any  power  which  she  might  be  able 
to  exercise.  I  would  rest  the  case  upon  that,  and  I  think 
she  was  at  liberty  entirely  to  exercise  it  as  she  thought  fit. 
On  the  first  question,  therefore,  I  must  hold  this  power  to 
have  been  well  and  effectually  exercised. 


With  respect  to  the  point  taken  by  Mr.  Woodhouae, — 
that  the  interest  appointed  by  the  Plaintiff  to  herself  by 
way  of  annuity  should  be  got  in  and  settled  for  the  benefit 
of  all  the  objects  of  the  settlement, — ^it  appears  to  me  that 
the  Plaintiff  was  entitleil  to  execute  the  power  in  the  form 
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1853L  in  wliich  this  appointment  is  made.  The  meaning  of  the 
settlement  most  have  been,  that  any  pfoperty  which  might 
pass  b J  it  should  so  pass  in  the  stale  in  whidi  tibe  Flaintiff 
shoold  aoqoiie  it,  and  not  that  upon  being  acqniied  it 
should  be  converted.  Upon  this  point  the  case  of  Tham- 
ton  T.  Bright  (a)  apfdiesL  Loxd  Cottfnikam  there,  ahhougfa 
he  relied  upon  the  hct  of  its  bong  the  husband's  ooveoant 
alone,  and  here  it  is  the  wife  who  is  bindii^  hersdC  yet 
leUed  also  opon  the  circmnstaiice  that  the  intent  and  olgect 
of  the  whole  covenant  was  not  to  apply  to  pwiperty  as  to 
whidi  any  express  oider  or  direction  was  given  inoonsistent 
with  the  purposes  of  the  settlement 

There  is  next  the  qaestioii  as  to  the  lOOOL  ^ipointed  by 
thesamedeed.  I  think  that  tlus  is  bomid  by  the  trusts  of 
the  marriage  settlement.  I  am  told  that  the  lOOOL  is  only 
ai^pointed  by  a  revocable  instmment ;  but  it  is  not  Tery 
easy  to  see  what  a  power  ci  revocation  in  sndi  a  case  meaii% 
when  it  is  to  be  a^iplied  to  the  payment  of  a  som  of  wombj 
actually  payable,  and  whidi  I  must  ^mtawnt^  to  be  by  fliis 
time  actually  paid.  Suppose  a  sum  of  money  in  sudi  a 
case  to  come  to  the  hands  of  the  party  entitled  to  it  under 
the  appointmoit,  and  that  he  qiends  it:  how  could  the 
question  be  entertained,  whether  it  was  to  be  subject  to  a 
power  oi  revocation  ?  The  money,  as  soon  aa  it  came  to 
the  FlaintrflTs  hands,  is  bound  by  the  settlonent^  so  that  die 
cannot  then  revoke  her  a{qpointinent  of  it  The  pcMut  as  to 
the  suggested  revocation  does  not,  in  bti,  ansa  It  comes 
too  late  She  has,  indeed,  formally  reserved  to  heradf  the 
power  of  revccation.  but  she  has  done  an  act  by  whidi  die 
has  deprived  herself  of  that  power  as  to  this  sum  of  lOOCML 
at  least.  Suf^poee.  again,  that  at  the  date  of  the  settlement 
she  had  been  entitled  to  the  revision  of  this  sum  by 
an  aiqx>intment  subject  to  the  power  of  revocation  in 
heradC — her  assignment  contained  in  the  settlement  would 

>    ±  MyL  i  Or.  23^»- 
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have  prevented  her  from  exercising  that  power,  for  she 

could  not  then  do  anything  in  dentation  of  her  own  act.  ewIrt 


V. 
EWART. 


The  oth^  questions  presented  to  the  Court  upon  the 
special  case  are  speculative  points,  applying  to  facts  which       ••<^f7»*«»<- 
have  not  arisen,  and  on  which  the  Court  is  not,  therefore, 
bound  to  express  any  opinion. 


WYNDHAM  v.  FAJSfE 


29M  June. 


JL  HE  following  fjEu^  were  stated  upon  a  special  case : —      A  bequest  of 

Uchnund  Lambert,  by  his  will,  dated  in  March,  1802,  S^alMteuTto 

bequeathed  his  residuaiy  personal  estate  upon  trust  for  his  ^*dimAter 

ABd  soo-in-Iaw 
(iheliusband  of  the  daughter),  iuocessively  for  life,  and,  affcer  the  death  of  the  surnvor,  in 
trust  for  all  the  children  of  the  daughter  who  should  live  to  attain  twenty^ne  or  marry, 
other  fhan  and  except  the  eldest  and  second  sons,  if  any,  and  any  other  cSiild  who  should, 
by  yirtue  of  the  limitations  contained  in  the  said  will,  be  entitled  in  possession  to  the  said 
teetator^a  estates  thereinafter  mentioned,  or  the  rents  and  profits  thereof.  The  estates  re- 
ferred to  were  by^the  said  wiU  appointed  (subject  to  prior  and  existing  limitations)  to  the 
use  of  the  daughter  for  her  life,  with  remainder  to  the  use  of  her  husband  (the  said  son-in- 
law)  for  his  life,  with  remainder  to  the  use  of  the  second  and  all  and  every  otl^er  son  and 
sons,  other  than  and  except  an  eldest  son  of  his  said  daughter,  successively  in  tail  male, 
with  remainder  to  the  use  of  the  first  and  all  and  every  other  the  daughter  and  daughters 
oi  hifl  said  daughter  successively  in  tail  male,  with  remainders  over.  I^e  testator^s  daugh- 
ter  left  two  sons  and  several  daughters.  The  second  son  of  the  testator's  daughter  died  an ' 
iniant  unmarried,  in  the  lifetime  of  his  father  (the  testatoi's  son-in-law),  and  thereupon 
the  eldest  daughter  of  the  testator^s  daughter  became  entitled  in  the  said  estates,  under 
the  appointment  contained  in  the  will,  to  an  estate  tail  male  in  remunder  expectant  on  the 
termination  of  the  preceding  estates  (of  which  the  life  estate  of  her  father  was  one)  then 
tubeisting.  By  a  settlement  made  upon  the  marriage  of  the  eldest  daughter,  and  by  a 
reoorery,  she,  her  fttther,  her  husband,  and  the  other  parties  then  interested  in  the 
estates,  concurred  in  declaring  new  uses  thereof,  whereby  Uiey  were  limited  to  such  uses  as 
the  &ther,  together  with  a  previous  tenant  for  life,  and  the  daughter  and  her  husbsod, 
thoald  jointly  appoint,  and  subject  thereto,  and  to  the  confirmation  of  life  estates  and  cer- 
tain existing  powers  and  terms  of  years,  created  by  the  anterior  settlements,  so  far  as  they 
were  sabsi^ing,  to  the  nse  of  trustees  for  a  term  of  ninety-nine«years,  upon  trust  to  pay 
the  rents  and  profits  to  the  said  eldest  daughter,  for  her  separate  use,  and  subject  thereto, 
to  the  tise  of  the  husband  and  his  assigns,  with  remainders  over.  The  eldest  daughter 
died  in  the  lifetime  of  her  fitther,  and  therefore  during  the  continuance  of  his  life  estate* 
and  without  having  herself  come  into  possession  of  the  settlsd  estates,  or  become  entitled 
to  receive  the  rents  and  profits  thereof 

ffM,  that,  upon  the  death  of  the  father*  the  husband  of  the  eldest  daughter,  as  her  per- 
sonal representative,  became  entitled  to  an  equal  share  of  the  residuary  personal  estate  of 
the  testator,  as  one  of  the  children  of  his  daughter,  notwithstanding  he  (the  husband  of  the 
eldest  daughter)  became  also,  under  the  recovery  and  marria^  settlement,  entitled  in  poa* 
session  to  a  life  interest  in  the  said  settled  estate^, 
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widow,  his  daughter  Lucy^  and  his  8onriii4aw  John  Be- 
nett,  successively,  for  their  respective  lives;  and  after  the 
death  of  the  survivor  of  them,  in  trust  for  all  and  every  the 
child  and  children  of  the  body  of  his  said  daughter  Lucy 
BeTiett,  begotten  or  to  be  begotten,  that  should  live  to 
attain  to  the  age  of  twenty-one  years,  or  day  or  days  of 
marriage,  whichever  should  first  happen,  other  than  and 
except  the  eldest  and  second  sons,  if  any,  and  any  other 
child  who  should  by  virtue  of  the  limitations  thereinafter 
contained  be  entitled  in  possession  to  his  (the  testator's) 
manors  and  hereditaments  thereinafter  mentioned,  or  to  the 
rents,  issues,  and  profits  thereof^  equally  to  be  divided 
between  them  (if  more  than  one),  share  and  share  alike,  as 
tenants  in  common.  And  if  there  should  be  but  one  sudi 
child  (other  than  and  except  as  aforesaid)  then  in  trust  for 
such  only  child,  on  his  or  her  attaining  the  said  age  of 
twenty-one  years,  or  day  of  marriage  before,  whichever 
should  first  happen,  to  and  for  his  or  her  own  absolute  use 
and  benefit ;  and  in  the  meantime  (after  the  decease  of  his 
said  wife  and  daughter  and  the  said  John  Benett)  and  until 
such  child  or  children  should  have  attained  his,  her,  or  their 
age  or  respective  ages  of  twenty-one  years,  or  day  or  days 
of  marriage  as  aforesaid,  whichever  should  first  happen,  in 
trust  to  pay  and  apply  the  interest,  dividends,  and  profits 
thereof  for  or  towards  the  maintenance,  education,  or  other 
use  and  benefit  of  such  child  and  children.  And  the  testator, 
after  reciting  in  his  said  will  that  in  and  by  an  indenture 
of  settlement,  dated  in  December,  1782,  made  between  the 
parties  therein  named,  certain  manors,  hereditaments,  and 
premises  therein  described  were,  in  default  of  issue  of  his 
son  Aylmer  Bourke  Lambert  (an  event  which  afterwards 
happened),  and  other  preceding  uses  (which  afterwards  deter- 
mined) limited  in  use  as  the  said  testator  should  by 
or  will  appoint, — the  testator  thereby  appointed  the  sai 
manors,  hereditaments,  and  premises  to  the  use  of  his  sai 
daughter  Lucy  Benett  during  her  life,  with  remainder 
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the  use  of  the  said  John  Benett,  Hie  husband  of  the  said 
Liioy  Benefit  for  life,  with  remainder,  to  the  use  of  trustees 
to  support  contingent  remainders,  with  remainder  to  the 
use  of  the  second  and  all  and  every  other  son  and  sons  of 
his  said  daughter  Lucy,  begotten  or  to  be  b^otten  (other 
than  and  except  the  eldest  son),  successively  in  tail  male, 
with  remainder  to  the  use  of  the  first  and  all  and  every 
other  the  daughter  and  daughters  of  his  said  daughter  Lucy 
Benett,  successively  in  tail  male,  with  remainder  to  the  use 
of  the  first  son  of  his  said  daughter  Lticy  Benett,  begotten 
or  to  be  begotten,  in  tail  male,  with  divers  remainders  over. 
And  the  will  contained  a  clause  requiring  the  issue,  male 
and  female  respectively,  of  his  daughter  Lucy,  and  the 
husbands  of  such  issue  female  in  case  of  their  marriage, 
and  their  heirs  male  respectively,  as  and  when  they  should 
severally  and  respectively,  by  virtue  of  the  limitations 
thereinbefore  contained,  become  and  be  entitled  in  possession 
to  the  said  hereditaments  and  premises,  or  to  receive  the 
rents  and  prdfits  tliereof,  to  take  and  use  the  name  and 
arms  of  Lambert  only. 


1853. 


SUUmnetU. 


The  testator  died  in  1802.  Lucy  BeneU  died  in  1827, 
having  had  two  sons  and  four  daughters,  namely,  John  (her 
eldest  son,  since  deceased),  Thomas  Edmund  (who  died  in 
1829»  an  infiemt  and  unmarried),  Ltu>y  Harriet  (the  wife  of 
the  Defendant  Arthur  Fa/ne,  who  was  her  eldest  daughter, 
and  attained  twenty-one  years  of  age  in  1828),  and  three 
yoimger  daughters,  EtheVred  Catherine,  Anna  Maria,  and 
Fa/nny.  Lucy  Ha/rriet  Fa/ae  became  entitled,  under  the  said 
will,  on  the  death  of  her  brother  Thomas  Edmund  Benett 
wiihout  issue,  to  an  estate  tail  male  in  the  said  settled  estates 
in  remainder,  expectant  on  the  death  without  issue  of  the  said 
AyLvMr  Bourke  LamJ>erty  and  the  death  of  John  Benett, 
her  father. 


After  the  marriage  of  Lv/yy  Harriet  with  Arthur  Fam>e, 
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but  in  pursuance  of  articles  made  before  the  marriage,  by 
deeds  of  lease  and  release  of  the  8th  and  9th  of  November, 
1833,  the  latter  made  between  Aylmer  Bourke  Lambert^ 
of  the  first  part,  John  Benett  (the  father),  of  the  second  part 
Arthur  Fane  and  Lucy  Harriet,  his  wife,  of  the  third 
part,  and  certain  trustees  and  releasees  and  others,  of  the 
fourth,  fifth,  sixth,  seventh,  and  eighth  parts,  and  a  common 
recovery  suffered  in  pursuance  of  an  agreement  contained 
in  the  said  release,  and  a  declaration  of  the  uses  of  such 
recovery  contained  in  the  same  indenture,  the  manor  and 
hereditaments  comprised  in  the  settlement  of  December, 
1782,  and  appointed  by  the  said  will,  and  all  other  the 
manors  and  hereditaments  in  the  coimty  of  WUts  whereof 
the  said  Aylmer  Bourke  La/mbert  was  then  tenant  for  life 
or  entitled  to  the  rents  and  profits  during  his  life,  and  the 
said  Zuot/  Harriet  Fane  was  then  tenant  in  tail  in  remain- 
der, or  which  were  in  anywise  subject  to  the  powers  or 
trusts  of  the  said  marriage  articles,  were  limited  to  the  use 
of  such  person  or  persons  for  such  estate  or  estates,  an( 
subject   to   such   conditions,  as  the  said  Aylmer  Bourk^^^^se 
Lambert  and  John  Benett  (the  father),  or  the  survivor  o- 
them,  together  with  the  said  Arthur  Fane  and 
Harriet,  his  wife,  during  their  joint  lives,  or,  after  the  d 
of  either  of  them,  then  together  with  the  survivor  of 
should  appoint,  (but  which  power  was  never  exercised),  ai^</ 
in  defia.ult  of  such  appointment  (subject  to  the  confirmatic^D 
of  the  life  estate  therein  limited  to  the  said  A  yhner  Bov/rXse 
Larribert  by  the  said  settlement  of  December,  1782,  and  to 
the  confirmation  of  certain  terms  of  years  and  the  tru^ 
thereof  created  by  the  same  indenture,  and  of  the  powers 
therein  contained,  so  far  as  the  same  were  then  subsiBting 
or  capable  of  taking  effect),  to  the  use  of  trustees  for  a  term 
of  ninety-nine  years,    if    the  said    Arthur    Fane   and 
Harriet  his  wife  should  both  so  long  live,  upon  trust,  to 
receive  the  rents  and  profits  of  the  said  manor  and  heredi- 
taments, and  pay  the  same  to  the  said  Lucy  Harriet  Fmt, 
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for  her  separate  use,  without  power  of  anticipation,  and 
upon  the  expiration  or  sooner  determination  of  the  said 
term,  to  the  use  of  the  Defendant  Arthur  Fane  and  his 
assigns  for  his  life,  with  divers  remainders  over. 

Lucy  Harriet  Fame  died  in  1845,  in  the  lifetime  of  her 
father  John  Benett,  without  having  herself  come  into 
possession  of  the  settled  estates  or  become  entitled  to 
receive  the  rents  and  profits  thereof. 

The  widow  of  the  testator  died  in  1836.  Aylnier  Bourke 
Lambert  died  in  1842,  without  issue;  and  thereupon  John 
Benett  the  elder  became  tenant  for  life  in  possession  of  the 
settled  estates.  John  Benett  the  elder  died  in  1852,  and 
the  Defendant  Arthur  Fane  thereupon  became  tenant  for 
life  in  possession  of  the  settled  estates  by  virtue  of  the  uses 
thereof  declared  by  the  release  of  the  9  th  of  November, 
1833,  and  the  said  recovery. 

The  Defendant  Arthur  Fane  took  out  letters  of  admin- 
istration to  the  effects  of  his  deceased  wife  Lucy  Harriet, 
and  claimed  to  be  entitled  to  her  share  in  the  residuary 
personal  estate  of  the  testator  Edmund  Lambert,  which 
residuary  personal  estate  consisted  of  three  sums  of  Zl.  per 
cent  Consols,  viz.  14652.  4a,  59672.  14^.  6d,  and  5032. 
18^.  9d, ;  and  were  upon  the  death  of  John  Benett  the 
elder  (the  last  tenant  for  life  under  the  will)  divisible 
between  the  parties  entitled  thereto  under  the  same  wilh 
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The  opinion  of  the  Court  was  asked  on  the  question, 
whether,  in  the  events  which  had  happened,  the  Said  three 
sums  of  stock  and  the  dividends  which  had  accrued  since 
the  death  of  John  Benett  the  elder,  were  divisible  in 
equal  fourth  parts  amongst  the  administrator  of  Lucy 
Harriet  Fane  the  eldest  daughter,  and  the  three  yoimger 
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daughters  or  their  respective  representatives,  or  in  equal 
third  parts  amongst  the  three  younger  daughters  or  their 
respective  representatives,  excluding  the  representative  of 
Lucy  Harriet  Feme. 


ArgnmtHi.  Mr.  Mes8it(yi\  for  the  Plaintifis,  the  trustees. 

Mr.  ^Y^gra7)l,  Mr.  Baily,  and  Mr.  SideboUovii,  for  the 
younger  daughters. 

The  question  in,  whether  Lucy  Ha^ri'iet  Fane  became 
entitled  in  possession  to  the  settled  estates  so  as  to  come 
within  the  exclusive  clause  in  the  bequest  of  the  personal 
estate.     The  husband  of  the  lady,  under  her  marriage 
settlement,  and  by  means  of  the  recovery,  is  now  in  the 
enjoyment  of  tlie  estates,  as  derived  from  his  wife.     It  is 
8ul)stantially   her   interest   which   he  possesses,    and    hi» 
possession  is  therefore  her  possession.     He  cannot,  there- 
fore, by  procuring  administration  to  her  effects,  obtain  in 
her  right  a  share  of  the  residuary  estate,  which  was  clearly 
designed  by  the  testator  for  the  younger  children,  who 
without   it   would  be  portionless.     Moneypenny   v.   De- 
ring  {a),  UarAson  v.  Hound  (6),  Ghad^v^ick  v.  Dolemanic) — . 
The  period  at  which  the  interests  of  the  children  in  the*^ 
residuary  personal  estate  must  vest,  and  their  capacity  o^f 
taking  be  determined,  is  after  the  decease  of  the  testator  s 
wife   and  daughter  and  John  Benett  the  elder, — or  the 
period  of  distribution, — and  the  interest  of  the  daughter  in 
the  settled  estates  became  vested  at  the  same  time,  which 
excludes,  her  from  the  double  provision :    Matthews  v. 
Faul  (d).     In  construing  testamentary  provisions  made  for 


(a)  2  De  Gex,  M'N.  &  G.,  169, 
166,  188. 
(h)  Id.  190. 


(c)  2  Vem.  528. 
\d)  3  Swanst  328. 
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the  benefit  of  classes  of  individuals  (especially  those  classes 
for  whom  the  testator,  being  the  parent  or  standing  in  loco 
parentis,  is  bound  to  provide),  the  Court  is  more  guided 
by  the  general  scope  and  intention  of  the  provision  than 
by  any  jieculiar  phraseology. 


1853. 
Wtndham 

V, 

Faki. 
ArguM€fti. 


Mr.  RoU  and  Mr.  Fane,  for  the  husband  and  personal 
representative  of  Lv/:y  Ha/rriet,  contended,  that,  according 
to  the  intention  of  the  will,  and  in  conformity  with  its  ex- 
pression, the  estate  of  the  eldest  daughter  was  entitled  to 
participate  with  those  of  the  younger  daughters  in  the  I'esi- 
duary  personal  estate  of  the  testator ;  for  the  limitations 
excluded  only  a  child  entitled  in  possession  to  the  devised 
estates,  and  which  the  eldest  daughter  did  not  become.  On 
attaining  her  age  of  twenty-one,  which  took  place  in  1823, 
as  well  as  at  the  time  of  the  recovery  and  resettlement  of 
the  estates  in  1833,  the  estate  of  the  tenant  for  life,  AylTner 
Bourke  Lambert^  was  still  in  existence,  and  at  the  termi- 
nation of  that  estate  in  184*2,  the  life  estate  of  John  Benett, 
the  father,  took  effect,  and  remained  in  existence  at  the 
death  of  Lucy  Sarriet  in  1845.  Even  if  she  had  actually 
become  entitled  in  possession  to  this  estate  under  a  different 
title,  it  would  not  then  be  such  an  acquisition  as  would  ex- 
clude her:  Spencer  v.  Spencer  {a),  Taylor  v.  Earl  of  Hare- 
wood  (6),  Ada'raa  v.  Bxiah  (c). 


Vice-Chancellor. — ^The  operation  which  it  is  in  this 
case  contended  the  Court  should  give  to  the  words  of  the 
residuary  bequest,  which  exclude  from  the  benefit  of  it 
"  any  child  who  should  by  virtue  of  the  limitation  there- 
inafter contained  be  entitled  in  possession'*  to  the  estates 
referred  to,  goes  far  beyond  any  of  the  cases  which  have 
been  cited,  and,  as  I  believe,  any  that  have  before  occurred. 


Judgment. 


(a)  8  Sim.  87.  (6)  3  Hare,  372.  (c)  6  Bing.  N.  C.  654. 
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In  the  case  of  Matthews  v.  Paul  (a),  it  seems  impossible 
to  say  that  the  fund  there  in  question  was  not  vested  in 
the  children,  subject  to  be  divested  by  their  death  under 
twenty-ona  In  the  present  case  the  testator  may  by  his 
will  have  manifested  a  general  intention  that  the  money  and 
the  estate  should  not  go  in  the  same  channel;  but,  if  tha^ 
be  so,  it  has  been  very  imperfectly  carried  out;  and  the  lan- 
guage in  which  that  object  has  been  supposed  to  be  expressed 
cannot,  I  think,  be  applied  to  the  state  of  things  which  has  ac- 
tually happened.  I  am  not  here  asked  to  treat  as  a  younger 
child  one  who  has  become  an  eldest  child;  but,  supposing 
for  this  argument  that  the  estate  had  remained  as  it  stood 
limited  at  the  death  of  the  testator,  I  am  asked  to  say  that 
a  daughter  who  died  before  the  fund  in  question  became 
distributable,  is  excluded  from  participation  in  it  because 
her  heir  in  tail,  ''  by  virtue  of  the  limitation"'  contained  in 
the  will,  has  come  into  possession  of  the  settled  estates  No 
authority  can  be  found  for  holding  that  the  executor  of  a 
person,  who,  under  the  bequest  in  the  will,  if  unqualified, 
would  take  the  personal  estate,  is  excluded  because  the  sub- 
sequent heir  in  tail  has  come  into  possession  of  other  pro- 
perty,  which  the  testator  has  shewn  it  to  be  his  intention 
that  a  different  person  should  take. 


The  estates  have  here  been  the  subject  of  the  recovery 
and  further  settlement  of  1883,  and  the  question  would 
then  arise,  whether  the  daughter  takes  the  settled  estates 
by  virtue  of  the  limitation  contained  in  the  wilL  This 
would  be  the  case  if  the  effect  of  the  subsequent  dealing 
with  the  estate  has  not  been  to  displace  the  fee ;  and  the  fee 
would  not  be  displaced  where  the  recovery  operates  simply 
to  enlarge  the  estate  into  a  fee,  n(Hr  where  a  mere  charge  or 
mortgage  has  been  made,  which  is  considered  as  having  only^ 
a  temporary  purpose,  and  the  party  takes  the  estate  subject 


(a)  3  Swanst.  328. 
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to  the  old  uses,  but  minus  the  charge.  The  case  of  Ha/r- 
riaon  v.  Round  (a)  was  one  in  which  the  sum  raised  by  way 
of  charge  had  come  to  the  possession  of  the  persons  entitled 
to  the  estate.  The  charge  was  created  by  the  father  and 
son ;  and  Lord  St  Leonards  observes,  that  the  son  took  the 
^ftaie  in  truth  ''  imder  the  limitations  of  the  settlement 
The  settlement  gave  it  to  him  originally,  the  recovery  deed 
restored  it  to  him,  the  mortgage  deed  kept  it  still  in  him, 
and  no  act  was  done  to  take  it  from  him  "(b) ;  and  he  held, 
that,  there  being  no  evidence  of  the  manner  in  which  the 
money  was  appropriated,  it  must  be  regarded  as  having 
been  received  by  the  fftther  and  son  in  respect  of  their  dif- 
ferent interesta 


1853. 


Judgment, 


In  the  case  now  before  me  the  father  joined  with  the 
daughter  in  the  resettlement  of  the  estate,  declaring  the 
uses  of  the  recovery,  and  an  entirely  new  set  of  limitations 
were  introduced,  and  the  whole  original  fee  was  displaced. 
It  would  be  very  difficult  in  such  a  state  of  things  to  arrive 
at  the  conclusion  that  the  daughter  took  the  estate  under 
the  original  limitations  contained  in  the  will,  although  it  is, 
no  doubts  true  that  trusts  of  this  description  are  not  con- 
strued so  rigorously  as  clauses  which  create  shifting  use& 

If  it  were  necesaary  to  determine  the  period  at  which  the 
interests  of  the  children  vested  in  the  property  in  question, 
I  should  hold  the  true  construction  to  be,  that  they  vested  at 
the  ages  of  twenty-one  or  marriage,  in  aU  persons  except  the 
person  whose  interest  was  then  defeated  by  the  effect  of  the 
exception  of  the  child  who  should  be  entitled  to  the  estate 
under  the  subsequent  limitations  in  the  wilL  The  judgment 
in  Matthews  v.  Paul,  however,  seems  to  say  that  the  interest 
may  be  devested  at  any  period  up  to  the  time  of  distribution, 
and  I  rest  my  decision,  not  on  the  time  of  the  vesting  of  the 


(a)  1  De  a,  M*N.,  &  O.  100. 


(6)  Id.  202. 
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interest,  but  on  the  fact  that  the  legatee  never  became  en- 
titled in  possession  to  the  settled  estates,  either  under  the 
limitations  contained  in  the  will  or  otherwise. 


«/u/y  IsC. 


Where  a  tes- 
tator had  di- 
rected, that,  in 
the  event  of 
the  marriage 
of  his  daugh- 
ter, a  oertaiQ 
portion  of  his 
property 
should  be 
secured  to  her 
and  the  issue 
of  her  mar- 
riage, by  a 
settlement  or 
some  other 
good  assur- 
ance, in  such 
manner  as  his 
trustees  or 
trustee  for  the 
time  being 
might  think 
fit,  the  Court, 
on  an  applica- 
tion to  which 
the  surviving 
trustee  was  a 
party,  ap- 
proved of  a 
power  in  the 
settlement 
made  on  the 
marriage  of 
the  daughter, 
enabling  her 
to  appomt  by 
wiU  a  life 
estate  in  the 
property  to 
her  husband. 


CHARLTON  v.  KENDALL. 

P.  P.  RENDALL,  the  father  of  the  Plaintiff  Rackd 
Martha  Pimcknsy,  by  his  will,  dated  in  1831,  devised  his 
real  estate  to  trustees  and  their  heirs  upon  trust  for  sale, 
and  to  stand  possessed  of  the  proceeds  upon  trust  to  apply 
so  much  of  the  interest  and  annual  produce  thereof  as  the 
trustees  might  think  proper  in  the  maintenance  and  educa- 
tion of  his  daughter  the  said  Plaintiff,  then  Rachd  Martha 
Rendall,  until  she  should  attain  the  age  of  twenty-eight 
years,  or  be  married  under  that  age,  with  such  consent  as 
therein  mentioned ;  and  in  the  event  of  her  marriage  with 
such  consent,  the  testator  thereby  directed,  authorised,  and 
empowered  his  said  trustees  or  trustee  for  the  time  being 
to  secure  to  his  daughter,  and  the  issue  of  her  marriage,  by 
a  settlement,  or  some  other  good  and  sufficient  assurance  in 
the  law,  such  part  of  the  said  trust  fund  as  should  amount 
to  two-thirds  at  the  least,  in  such  manner  as  his  said  trus- 
tees or  trustee  for  the  time  being  might  think  fit  and  ad- 
visable, such  settlement  being  for  the  benefit  of  his  said 
daughter  and  her  issue. 

The  will  then  contained  directions  to  the  trustees  to  in- 
vest the  surplus  of  the  annual  produce  of  the  trust  fund 
which  should  not  be  applied  in  the  maintenance  and  educa- 
tion of  the  said  Plaintiff,  in  order  that  the  same  might  ac- 
cumulate for  her  benefit,  and  to  transfer  to  her  such  trust 
funds  and  accumulations,  for  her  own  use  and  benefit,  on 
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her  attaining  such  age  of  twenty-eight  years,  or  marrying 
under  that  age  with  the  consent  aforesaid.  And  the  testa- 
tor bequeathed  his  residuaiy  personal  estate  upon  the  like 
trusts  as  were  thereinbefore  declared  of  the  proceeds  of  her 
real  estate. 
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By  a  settlement  of  the  31st  of  December,  1852,  made 
previous  to  the  marriage  of  the  Plaintiff  Rachel  Martha 
Pinckney  with  her  husband  John  Pinckney,  (and  which 
marriage,  with  such  consent  as  aforesaid,  took  place  on  the 
4th  of  January,  1 853),  it  was  agreed,  among  other  things, 
that  the  trust  funds  therein  mentioned,  consisting  of  the 
proceeds  of  the  real  estate  and  the  residuary  personal  estate 
devised  and  bequeathed  to  the  Plaintiff,  Rachel  Martha 
Pinckney,  by  her  father  as  aforesaid,  should  be  transferred 
to  trustees  as  therein  mentioned,  and  that  two  equal  third 
parts  thereof  should  forthwith,  in  pursuance  of  the  directions 
in  the  said  will,  be  settled  and  secured  for  the  benefit  of  the 
said  Rachel  Martha  Pinckney  and  her  issue,  according  to 
the  rules  of  equity  in  such  cases,  and  imder  the  approval 
and  direction  of  the  Court  of  Chancery,  if  such  approval 
and  direction  could  be  obtained.     And  it  was  thereby  pro- 
vided that  the  settlement  to  be  made  of  the  said  two-thirds 
should  settle  and  assure  the  same,  so  far  as  the  rules  of  law 
and  equity  would  allow,  upon  and  for  trusts  and  purposes, 
and  with,  under,  and  subject  to  powers  and  declarations 
similar  to  those  thereinafter  agreed  and  declared  of  a  cer- 
tain sum  of  5036?.  12«.  8d,  Consols,  and  with  all  such  pow- 
ers and  provisoes  as  are  usual  in  such  ciases;  but,  neverthe- 
less, with  full  power  for  the  parties  thereto  to  consent  to 
any  variations  or  additions  the  Court  might  think  fit  to 
make. 


The  5036i.  12«.  Sd.  Consols  were  thereby  settled  upon 
trust  for  the  said  Rachel  Martha  Pinckney  for  her  life,  for 
her  separate  use,  without  pow^r  of  anticipation,  and  after 
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her  deoeaae,  npon  trust  for  such  person  or  persons,  for  such 
period  or  periods  not  extending  beyond  the  lifetime  of 
John  Pi/nchney  the  husband,  for  such  intents  and  purposes, 
and  under  and  subject  to  such  powers  and  declarations,  as 
the  said  Rachel  Martha  Pinckney  should  by  will  appoint^ 
and  subject  thereto  in  trust  for  the  children  of  the  said 
marriage  as  therein  mentioned,  with  a  limitation  in  default 
of  issue  to  the  next  of  kin  of  the  said  RoLchd  Mariha  Pi/nck- 
ney. 

The  bill  prayed  that  the  Court  would  approve  of  a  px)- 
per  settlement  of  the  two-thirds  of  the  testator's  estate,  ac- 
cording to  the  directions  of  the  will,  and  that  the  other  third 
might  be  paid  to  the  trustees  of  the  said  marriage  settle- 
ment upon  the  trusts  thereby  declared  of  the  same;  and  a 
question  was  raised,  whether  the  direction  of  the  testator  to 
secure  two-thirds  of  his  estate  to  his  daughter  and  the  issue 
of  her  marriage,  would  warrant  the  introduction  into  the 
settlement  of  a  power  enabling  the  daughter  by  her  will  to 
appoint  that  portion  of  the  estate  to  her  husband  for  his 
life. 


Mr.  Hobhouse  and  Mr.  Wickena,  for  the  different  parties. 


Judgment. 


The  Vjce-Chancellor  held,  that  a  power  of  appoint- 
ment to  the  husband  for  his  life  by  the  will  of  the  wife 
might  be  properly  introduced  into  the  settlement,  in  con- 
formity with  the  agreement  contained  in  the  marriage  set- 
tlement of  the  31st  of  December,  1852,  made  with  the  ap- 
probation of  the  surviving  trustee  of  the  will,  and  to  which 
he  was  a  party ;  and  which  agreement,  or  articles,  he  direct- 
ed to  be  made  an  exhibit  in  this  cause. 


See  Dickinson  v.  Mart,  8  Hare,  178. 
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In  the  Matter  of 
THE  TRUSTS  OF  THE  WILL  OF  JAMES  RICKIT.     j^y  sth. 


yen 


James  rig  kit,  by  his  wUl,  dated  the  Ist  of  February^  a  legacy  gi 

1846,  after  directing  his  debts  and  funeral  and  testamentary  J^  ^^  ^^^ 

expenses  to  be  paid,  and  appointing  his  wife  Lv/yy  Rickit,  *^\^^J|J^ 

and  Thomas  Powell,  his  executrix  and  executor,  gave  all  ter  Sarah,— 

his  household  goods  and  furniture,  plate,  linen,  watches,  taken  by  his 

china,  glass,  books,  stock  in  trade,  book  debts,  and  all  the  ^^j^^^' *]J]y 

resti  residue,  and  remainder  of  his  personal  estate  and  effects,  child  of  his 

deceased 

of  what  nature  or  kind  soever,  and  wheresoever  situated,  to  sister  Sarah 
his  wife  Liicy  RickUy  for  her  use  during  her  life ;  and  after  *** 
her  decease,  he  directed  as  follows: — "I  direct  the  said 
Thomas  Powell,  my  executor,  to  sell  and  dispose  of  all  and 
singular  the  residue  of  my  said  estate  and  effects,  and  divide 
the  proceeds  thereof  equally  between  my  brothers,  Stephen 
Rickit  and  WiMia/m  RickU,  and  my  niece,  the  daughter  of 
my  late  sister  Sarah,  to  whom  I  give  and  bequeath  the 
same  to  and  for  their  own  absolute  use  and  benefit'' 

The  testator  died  soon  after  making  his  will,  leaving  the 
said  Lucy  Rickit,  his  widow,  and  his  said  brothers,  Stephen 
and  WHMam,  a  sister  whose  christian  name  was  SUsori',  not 
mentioned  in  the  wiU,  and  WUUam  Wa/nd,  the  son  and 
only  child  of  the  testator's  then  deceased  sister,  Sarah  Ann 

Wand,  The  testator  had  had  no  other  sister  of  the  name 
oi  Sa/rah  except  the  said  Sarah  Ann,  who  had  married  a 
person  of  the  name  of  Wcmd,  the  father  of  the  said  WiUdam 

Wand,  and  he  had  no  niece  answering  the  description  con- 
tained in  the  wilL 

The  residuary  fund  had  been  paid  into  court  under  the 
Trustee  Relief  Act,  and  the  third  share  thereof  bequeathed 
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1853L         to  the  niece,  the  daoght^  of  the  sister  Sarah,  was  claimed 

/a  i?c        wholly  by  WUliam  Wandy  the  son  of  SarcJi  Ann,  on  the 

^^^       one  hand,  and  by  him  and  the  rest  of  the  next  of  kin  of 

the  testator,  as  in  case  of  intestacy  as  to  that  share,  on  the 

other. 


Mr.  Xalder,  for  the  petition,  in  which  all  the  claimants 
joined,  refinred  to  RyaJl  t.  Hanna'm  {a),  in  which  ntmie- 
roos  cases  of  misdescription  are  cited. 


Vicb-Chancellor  : — 

The  testator  in  the  will  alludes  to  the  &ct  of  his  sister 
Sarah  being  then  dead,  by  referring  to  her  as  his  ''late 
sister  Sarah;"  and  then  he  intimates  that  the  legacy  is  in- 
tended for  an  object  who  mnst  be  living  at  the  date  oi  his 
will,  and  must  be  the  child  of  a  sister  who  was  then  dead, 
and  of  a  sister  who  bore  the  name  of  Sarah  All  these 
conditions  of  the  description  concur  in  the  person  of  WUr 
liam  Wand;  he  is  also  the  only  child  of  Sarah;  and  I  do 
not  think  that  the  &ct  of  his  being  a  male,  instead  of  a 
female,  is  of  sufficient  weight  to  exclude  him  from  the  bene- 
fit of  the  gift  The  case  before  Lord  Langdale(Jbi)  is  a 
much  stronger  case  than  the  present 


(a)  10  Beav.  536.  {b)  RffoU  y,  Hannam^  uln  sa|nm. 
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WARTER  V.  ANDERSON.  mh  July. 

1  HE  bill  was  filed  by  two  new  trustees,  appointed  by  The  represen- 
cSeed  of  the  17th  of  May,  1851,  of  a  marriage  settlement  cea^tnutec^ 
xnade  on  the  3rd  of  September,  1821,  against  the  executor  u^qJ^^^^. 
mad  imiversal  legatee  of  the  last  survivor  of  the  two  trus-  for  the  tniat 

property  to 

^tees  originally  appointed  of  such  settlement;  and  it  prayed  new  trustees, 
that  an  account  of  the  dividends  of  the  trust  funds  re-  J^^*^  ^^^ 
ceived  by  the  Defendant  and  his  testator  might  be  taken,  "whed,  at  the 

•^  ^  '    expense  of  the 

and  payment  made  out  of  the  estate  of  the  testator,  aYid  fund,  with  a 

by  the  Defendant  personally;   and  that  the  Defendant  the'ii^ru-^ 

might  be  decreed  to  transfer  to  the  Plaintiffs  a  principal  "^^^^^^^^^ 

sum  of  15302.  Bank  31.  58.  per  cent.  Annuities,  the  settled  tru8teeB,nor 

is  he  entitled, 

fund,  and  to  deliver  up  to  them  the  said  settlement^  and  all  at  the  expense 
other  papers  relating  to  the  trust  estate.  ^  attested'    * 

copy  of  the 
deed  creating 

The  bill  stated  the  death,  in  1850,  of  Anderson,  the  thetruat. 
last  survivor  of  the  two  original  trustees,  the  constitution 
of  Anderson,  the  Defendant,  as  his  legal  personal  repre- 
sentative, and  the  appointment  of  the  Plaintiff  as  new 
trustees,  by  deed  of  the  17th  of  May,  1851 ;  that  notice 
of  such  appointment  was  given  to  the  Defendant  and  his 
solicitors,  to  whom  a  copy  of  ihe  deed  had  been  given,  and 
who  had  examined  it  with  the  original.  The  bill  alleged 
that  the  Defendant  refused  to  transfer  the  stock  or  deliver 
up  the  settlement,  imless  they  were  furnished  with  an  at- 
tested copy  of  the  settlement,  and  a  duplicate  of  the  deed 
of  appointment  of  new  trustees,  at  the  expense  of  the  trust 
estate,  and  unless  certain  costs  were  paid  to  his  solicitor 
out  of  the  same  estate ;  and  that  certain  costs  had  already 
been  taxed  and  paid  to  them. 

It  appeared  in  evidence,  that,  after  the  pajrment  of  cer- 


r. 
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iftcr  hmag  paid  a  eoBwlenble  Ul  cf  ecMli^  to  find  tliit 
tber  voold  be  reqaned  to  pay  finther  oQrt%  and  dMt  nov, 
for  the  fint  time,  in  dushtestageof  the  eQReqMndaioe,a 
duplicate  of  the  deed  of  Maj,  1851,  ia  leqoiieJ,  of  which  the 
Defiendant  had  a  oopr,  vhich  had  been  *»^^"*^~*^  ivith  the 
originaL    The  trustee  then  threatens  to  paj' the  money  in* 
to  Comty  which,  howerer,  is  not  done,  and  the  preaent  bill 
isfikd.     IqnitefedthemipleaaantpoBitianinwliidiatras- 
tee  is  left,  in  not  baring  in  his  hands  foil  eridenoe  of  the 
a{^intnient  of  new  tmsiees;  and  I  know  the  reqiKBi  for  a» 
duplicate  has  been  often  made  by  conT^anoen^  but  I  dc^ 
not  know  of  any  caae  whoe  it  has  been  giren.    The  p»*"f«^ 
who  aie  iqppointed  bare  a  right  to  call  on  the  old  trmiee  to 
act  on  the  deedof  appcHntment;  and  the  latter,  on  a  dear  ti- 
tle being  shewn,  cannot  lefose  to  pay  over  the  money  on  the 
groond  that  he  is  not  fomifihed  with  the  deed.     If  it  were 
a  case  at  hiw — against  the  trostee, — a  case  of  gectment  fo 
instance,  there  could  not  be  a  m<mient'8  doubt  that  tlie 
Plaintiflfe  must  socceed.    In  this  CSomt  a  trustee  is  held  en- 
titled to  reasonable  protecticm.    He  has  a  right  to  have  in 
examined  copy,  and  that  he  took  in  the  present  casa    If 
the  retiring  trustee  requiring  for  his  own  satisfaction  more 
than   is  bis  strict  right,  had  asked  for  a  duplicate  of 
the  deed  at  Us  own  expense,  the  CSouit  might  have  thought 
it  a  reasonable  request,  and,  on  the  question  of  costsi,  have 
considered  that  so  reasonable  a  request^  made  before  the 
bill  was  filed,  should  have  been  complied  with.     In  the  cir- 
cumstances of  the  present  case,  the  Defendant  has  placed 
himself  in  the  position  of  having  a  biU  filed  against  him,  by 
making  demands  upon  which  he  was  not  entiUed  to  insist 


In  the  direction  to  tax  the  costs,  the  Defendant  was  not 
allowed  the  costs  of  the  suit,  or  of  the  correspondence  as  to 
the  attested  copy  or  duplicate  instrument^  or  of  the  opnioo 
of  counsel  relating  thereto. 
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SIR  HORACE  ST.  PAUL   v.   THE  BIRMINGHAM,    J^y  13^A. 
WOLVERHAMPTON,    AND     STOUR-VALLEY 
RAILWAY  COMPANY. 

^  SPECIAL  CASE— The  Act  incorporating  the  De-  A  landowner 
fendants,  enabled  them  to  make  a  railway  over  certain  land  to  a 
lands  in  the  parish  of  Tipton,  belonging  to  the  Plaintiff;  J^y^^a  thl' 
and  the  Lands  Companies  and  Railways  Clauses  Consolida-  Company,  re- 

quinng  imme- 

tion  Act,  1848,  were  in  the  usual  form,  by  reference,  made  diate  posses- 
part  of  such  Act    In  March,   1850,  the  agents  of  the  offer^tolTe- 
Plaintiff  and  of  the  Defendants  signed  a  contract^  which  PP"*  *^®  P'"':: 

o  ^  chase  money  m 

was  as  follows  : — •  a  certain  bank 

in  the  joint 

"  The  Company  are  to  pay  for  2a.  Ir.  1 2p.  of  freehold  yJStor and  Uie 
land,  and  for  two  dwelling-houses,  and  compensation  for  ^«™anof 
the   loss  of  two  coal  pits,  and  for  the  cost  of   remov-  pending  the 

i«*ii*  ^'1^  1*1  A  investigation 

mg  and  rebuildmg   casting-nouses,  dressmg-shops,  stores,  of  the  title, 
wheelwrights'  shops,  and  for  all  other  loss  and  inconveni-  ^^^llothe 
ence  occasioned  to  Sir  Horace  St  PavVa  property,  by  deposit  being 

made,  but  in  a 

reason  of  the  Company's  works,  which  are  to  be  executed  different  bank, 
according  to  the  altered  section,  the  sum  of  4,069i.,  but  ^^  that^he* 
this  sum  is  exclusive  of  tenants'  compensation.     The  whole  "^ouldbe  paid 

^^  ^         o«.  per  cent,  m- 

of  the  property  is  in  the  occupation  of  tenants  holding  terest  fromthe 
from  year  to  year,  or  in  Sir  Horace  8t  Paul's  own  oc-  «ion  was  given. 

ingly  made, 
and  possession 

On  the  15th  of  May  the  Company^s  solicitor  waited  taken  by  the 
upon  the  Plaintiff's  solicitor,  and  asked  for  permission  to  fo^Se  oon- 
take  possession'  of  the  land,  and  offered   to   deposit  the  ^®^*Yt^"ui 
purchase  money  temporarily  in  joint  names  in  the  bank  of  bankers  with 
the  Birmingham  Town  &  District  Ba^nJcing  Company,  ney  stood,  be- 
(the  Defendants'  bankers,)  pending  the  investigation  of  the  ^t^Mdmost 

of  it  was  lost: 
Held,  th*t  the  loss  must  be  borne  by  the  vendor,  the  deposit  having  UcB  made  and  ac- 
cepted as  payment,  and  not  merely  as  security. 

x2 


StaietumL 
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185a,        title  and  completion  of  the  ocmyeyanoe;  but  the  Flaintiflrs 

ggi  solicitor  proposed,  that,  subject  to  the  approval  of  the 

H.  St.  Paul    Plaintiff's  land  agent,  the   Company  should  deposit  the 

TBxBiiufnro-    amomit  in  Messrs.  Ruffords  Jk  Wragge'a  Bank.    No  cb- 

HAMFT09,  k    finite  arrangement  was  made  at  this  interview^  bat  the 

BjulwJtCo^  Plaintiff's    solicitor  promised    to  commmdcate  with  the 

Plaintiff  on  the  subject  On  the  28th  of  May,  1850.  the 
Defendants'  solicitor  wrote  to  the  Haintiff's  solicitor  as 
follows : — 

"  We  are  waiting  to  hear  firom  you  as  to  the  proposed 
investment  of  the  piurchase  money  pending  completion  of^^^j 
the  conveyanca  May  we  give  the  oonto«ctor  po8BeBioaB^  j 
it  is  much  wanted." 

The  words,  "  proposed  investment"  in  this  letter,  referro*   ^ 
to  the  said  proposal  made  orally  on  the  15th  of  May  pi 
ceding.     On  the  1st  of  June  the  Defendants'  solicitor 
to  the  Plaintiff's  solicitor,  as  follows : — 

''  I  expect  to  have  the  cheque  for  Sir  Horace's  purcha^^«e 
money  on  Monday.     May  I  then,  on  setting  it  apart^  g^Te 
the  contractor  possession,  being  personally  responsible  'Cor 
the  making  of  the  investment  when  you  are  prepared.     I 
am  afraid  of  getting  blamed  if  there  be  further  dday.    A 
line  by  return." 

To  this  the  Plaintiff's  solicitor  returned  the  following 

reply  :— 

"  4th  June,  1850, 

"  Upon  your  client's  purchase  money  being  deposited  in 

the  bank  of  Messrs.  Rufford  <k    Wragge,   in  the  joint 

names  of  Sir  Horace  St.  Paul  and  the  Chairman  of  yonr 

Company,  and  on   receiving  your  undertaking  that  tb( 

purchase   be  completed   with   as  little  delay  as  possiU 

and  that  your  clients  will  pay  Sir  Horace  51.  per  oer 

interest  on  his  purchase  money  from  the  time  of 
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until  completion  of  the  purchase,  we  will  consent^  on  behalf 

of  Sir  Horace  St  Paul,  to  your  Company's  contractor 

having  immediate  possession  of  the  land,  &c.,  at  Tipton 

which  they  have  agreed  for.     We  must  require  you,  before  Thb  Birmiko- 

taking    possession,    to  arrange  with    Messrs.    Dedey    ^     hamftok,  ft' 

Thonuia,  who  now  occupy  the  property,  and  whose  consent  ^r^lwIt^.' 

is  necessary  to  be  obtained  by  your  clients.'' 


SUcUement. 


The  letter  of  the  4th  of  Jime  was  not  replied  to;  but  on 
the  3rd  of  July,  1850,  the  solicitor  of  the  Company  depjb- 
sited  4,0002.  in  the  bank  of  Messrs.  Ruffords  A  Wragge, 
(who  were  the  bankers  of  the  Plaintiff  and  not  of  the  Com- 
pany,) in  the  joint  names  of  Sir  Horace  St.  Paul  and  Mr. 
Letsv/m,  the  Chairman  of  the  Company,  and  on  the  4th  of 
July  the  Defendants'  solicitor  produced  to  the  Plaintiff's 
solicitor  the  deposit  note  for  the  4,000{. ;  and  on  the  same 
day  the  Company  by  their  contractors,  with  the  consent  of 
Messra  Dedey  Js  Thomas,  whose  claim  bad  been  satisfied, 
entered  into  possession  of  the  property,  and  continued  to  re- 
tain such  possession.  The  possession,  in  fact,  was  taken 
by  the  Company  about  two  days  before  the  deposit  was 
made;  and  the  Plaintiff's  solicitors,  having  required  the  Com- 
pany to  quit  possession,  withdrew  the  notice  to  that  effect 
on  such  production  of  the  deposit  note. 

Before  any  conveyance  had  been  executed  by  the  Plain- 
tiff to  the  Defendants,  Messrs.  Ruffords  Jk  Wragge  became 
bankrupts  ;  and  the  case  stated  that  their  estate  would  pay 
a  dividend  of  about  48.  in  the  pound  only  ;  and  the  question 
vras,  whether  the  loss  sustained  in  respect  of  the  4,000?. 
should  be  borne  by  Sir  Horace  St,  Paul,  or  by  the  Com- 
pany, or  by  both,  and  if  by  both,  in  what  proportions. 


Mr.  Roll  and  Mr.  G.  L,  Russell  for  the  Plaintiff : — 


A  ryument. 


The  question  is,  whether  the  deposit  of  the  money  in  the 


ArgwntfU. 
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1853.        bank  of  Ruffords  Jk  Wragge  was  by  way  of  security  or  as 

Sib  pajrment     It  was  clearly  as  security  only.    The  Company 

H.  St.  Paul     substituted  for  their  own  convenience  that  mode  of  security, 

Thb  BiBMiva-   instead  of  adopting  that  which,  in  such  cases,  is  pointed  out 

BAMFTOK,  &    by  the  85th  section  of  the  Lands  Clauses  Consolidation 

^B^LwI^CoJ  Act  (a).    The  only  peculiarity  in  the  case  is,  that,  wbai  the 

proposal  of  a  deposit  is  spoken  of,  the  Plaintiff  suggests  a 
particular  place  of  deposit,  to  which  the  Defendants'  solici- 
tor might  have  objected,  if  he  had  any  doubt  of  the  stability 
of  that  particular  bank,  but  to  which  he  made  no  objection. 
It  must  be  observed,  that  the  whole  transaction  as  to  the 
deposit  forms  no  part  of  the  original  contract,  but  is  in 
truth  a  variation  of  or  addition  to  the  terms  of  the  contract, 
not  sought  for  or  desired  by  the  Plaintiff,  but  adopted  by 
the  Company  purely  for  their  own  benefit  and  convenience: 
Qui  sentit  commodum  sentire  debet  damnum.     The  Plain- 
tiff had  nothing  to  gain  by  the  deposit,  and,  in  stipulating 
for  the  interest  to  be  paid  by  the  Company,  shews  that  his 
solicitor  did  not  adopt  the  deposit  as  an  investment,  or  look 
to  the  bankers  as  his  creditors,  or  to  the  money  as  his  own. 
AVhatever  interest  the  bankers  had  paid  on  the  amount  of 
the  deposit  would  have  been  payable  to  the  Company,  not 
to  the  Plaintiff,  for  the  Plaintiff  would  receive  his  interest- 
from  the  Company  at  51.  per  cent  in  any  event     The  d 
posit  was  not  made  as  the  price  of  the  land,  but  as  the  pri< 
of  the  accommodation  of  having  immediate  possession;  an< 
it  is  not  undeserving  of  remark  that  the  money  paid  int 
the  bank  was  not  the  entire  purchase  money  of  4,069i., 
must  have  been  the  case  if  it  had  been  intended  as  pay 
ment  to  the  vendor:    Roberta  v.  Ma88ey(b),  Ackmd 
Oaiaford  (c). 

The  Solicitor-Oeneral^  Mr.  Craig,  Mr.  Hedge,  and 
Lamhert  for  the  Company. 

(a)  8  &  9  Vict  c  18.        (6)  13  Yes.  56L  -    (c)  2  Mad.  2a 
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The  vendor  of  the  estate  is,  from  the  time  of  his  con*  1863. 

tracts  considered  as  a  trustee  for  the  purchaser^  and  the  q^, 

vendee^  as  to  the  money,  a  trustee  for  the  v^dor:  Green  v.  ^  St^P^ul 

Smith  (a),  Pollexfen  v.  Moore  (6).    The  payment  of  pur-  Tm  BraMma- 

chase  money  into  court  is  pajrment  to  the  vendor,  and  the  hamfton,  a» 

(mly  qualification  of  the  vendor's  right  to  the  money  is,  that  ^aii^at  Ck>. 


it  cannot  be  interfered  with  except  upon  notice  to  the  pur- 
diaser.  (Tice-Chancellob. — ^The  payment  into  court 
stops  the  running  of  interest  Here  you  are  to  pay  inter- 
est] That  is  by  special  agreement;  and  such  a  stipulation 
shews  that  the  payment  was  not  by  way  of  investment  as  a 
security,  but  that  the  vendor  considered  this  to  be  such  a  pay- 
ment to  himself  that,  imless  he  stipulated  for  interest,  none 
would  run.  The  cases  of  Bnrroughes  v.  Brovme  (c).  Smith 
V.  JackBon{d),  and  Doyley  v.  The  Countess  of  Powis(e)^ 
are  cases  of  the  appUcation  of  the  common  rule,  which,  as 
between  vendor  and  purchaser,  in  such  cases  throws  the 
risk  on  the  vendor.  If  the  deposit  in  this  case  be  not  pro 
tanto  payment,  the  deposit  paid  to  an  auctioneer  is  not  a 
payment  in  respect  of  the  purchase  money ;  but  that  deposit 
is  always  taken,  on  the  completion  of  the  purchase,  as  a 
part  payment  of  the  purchase  money.  The  85th  section  of 
the  Lands  Clauses  (consolidation  Act  has  no  application  to 
the  circumstances  of  this  casa  It  relates  only  to  cases  of 
ex  parte  payments  into  court  where  there  is  no  special  con- 
tract, as  existed  in  this  case. 


^1  rymiivfv*. 


Vicb-Chancellob  : — 

The  case  must  depend  entirely  upon  the  correspondence,     Judymeni. 
and  the  exact  nature  of  the  contract  entered  into  between 
the  parties.     The  first  point  put  by  the  Solicitor-General, 


(a)  1  Atk.  572,  673. 

(b)  3  Atk  272,  273. 

(c)  9  Hare,  609. 


(ct)  1  Mad.  618,  620. 
(0  2  Bro.  C.  C.  33. 
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1853.        is  one  in  which  I  cannot  at  all  acquiesce.    The  way  in  which 

Sir  ^^  ^^  P^^  ^^^  ^^^®  ^^  ^^  *^*^  inasmuch  as  when  a  con- 

H.  St.  Paul   tract  has  been  entered  into  on  the  behalf  of  two  parties, 

The  BiBMiNCh    the  one  to  buy  and  the  other  to  sell,  ihe  estate,  which  forms 
HAMFTOH,  ft    the  subject  of  the  contract,  becomes  from  that  moment  the 

rSlwa/co^  property  of  the  purchaser,  and  he  is  liable  to  all  the  inci- 

dents  or  accidents  that  may  happen  to  the  property;  so,  on 

the  other  hand,  the  money  becomes  from  that  instant  the 
property  of  the  vendor^  and  he  is  liable  to  all  the  accidents 
which  may  occur  to  it  In  truth,  that  yiew  of  the  question 
does  not  in  any  way  assist  the  Court  in  arriving  at  a  deci- 
sion in  this  particular  case;  for  although,  when  the  contract 
is  completed,  the  rights  of  the  parties  are  ascertained  fit>m 
the  moment  it  was  entered  into  to  be  such  as  are  stated  by 
the  Solicitor-General,  yet,  until  the  money  is  paid,  so  long 
as  it  remains  in  the  undistinguished  mass  in  the  pocket  of 
the  piurchaser,  it  is  impossible  to  say  it  is  not  the  purchaser's 
money.  In  Roberts  v.  Ma88ey(a),  Sir  WiUiam  Chunt 
holds  clearly,  that,  even  setting  the  money  apart  with  notice 
to  the  vendor,  does  not  throw  any  liability  upon  the  latter, 
or  oblige  him  so  much  as  to  intimate  his  dissent  from  that 
course,  in  case  he  does  not  either  expressly  or  implicitly 
assent  to  it  I  do  not  think,  therefore,  that  reference  to 
this  principle  very  much  advances  the  consideration  of  this 
case.  The  real  point  now  to  be  decided  is,  whether,  under 
the  correspondence  which  has  taken  place,  there  has  been 
a  payment  of  the  purchase  money  on  the  part  of  the  pur- 
chaser assented  to  by  the  vendor  ?  For  that  purpose  the 
case  of  Burroughs  v.  Broume  (6)  is  of  some  importance; 
and,  as  in  that  case,  it  is  necessary  to  look  at  the  position 
of  the  parties,  and  at  the  ezact  words  of  the  letters  which 
have  passed,  in  order  to  arrive  at  a  conclusion. 

The  original  contract  was,  that  the  vendor  was  to  sell,  for 
(a)  13  Ves.  661.  (6)  9  Hare,  609. 
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the  price  of  4069i.,  certain  property,  which  the  Company         1853. 
were  to  buy.     Nothing  was  said  as  to  the  time  of  the  com-  gi^ 

pletion  of  the  contract;  and  tmder  that  form  of  contract,  if  ^'  ^^  ^^^^ 

there  had  been  tardiness  on  the  part  of  the  Company,  the  Thb  ^bmino- 

.  X        .f  HAM,  WOLVEB- 

vendor  might  have  filed  his  bill  to  have  it  completed;  but»    hamfton,  k 
until  its  actual  completion,  the  Company  were  not  boimd  to  b,mwayOo^ 
take  possession  or  to  pay  the  purchase  money.     However,      j^/^dametu 
th^  want  to  obtain  possession,  and  then  a  new  state  of 
things  occurs.     They  cannot  take  possession  without  the 
assent  of  the  vendor,  and  although  they  have  a  contract^  a 
new  arrangement  and  a  new  term  of  agreement  must  be 
come  to  before  that  can  be  done.     The  Company  say,  that 
Btrictly  speaking,  under  any  circumstances,  the  parties  taking 
possession  are  bound,  by  the  law  of  this  Court,  to  pay  the 
purchase  money;  they  cannot  take  the  estate  and  retain 

that  they  wished  to  take  possession  and  to  pay  the  purchase 
money  and  waive  any  question  as  to  the  title.  They  said, 
in  effect,  that  they  did  not  wish  to  do  either  of  the  two  latter 
things ;  they  wished  to  take  possession  and  at  the  same  time 
to  reserve  the  power  of  investigating  the  title,  whilst  the  pur- 
diase  money  should  be  handed  over.  The  Company's  agent 
proposes  to  deposit  the  purchase  money  temporarily  in  cer- 
tain joint  names  with  the  BirminghamBanking  Company, 
pending  the  investigation  of  title  and  the  completion  of  the 
conveyance;  and  the  other  side  say  their  proposition  is,  to 
make  the  deposit  in  Messrs.  Rufforda  ^  Wragge^a  Bank. 
There  is  no  written  paper  expressing  the  terms  of  this  first 
proposal  on  either  side;  but  it  is  admitted  that  the  proposal 
was,  not  to  pay,  but  to  deposit  the  money  in  some  place  to 
be  agreed  upon,  in  the  names  of  the  two  partie&  About  a 
fortnight  later,  the  Company's  agents  wrote  thus  : — "  We 
are  waiting  to  hear  firom  you  as  to  the  proposed  invest- 
ment of  the  purchase  money  pending  the  completion  of  the 
conveyance."  Then  comes  the  letter  of  the  1st  June,  in  which 
the  Company's  agent  says,  "  I  expect  to  have  the  cheque  for 


JwdgtntiU, 
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1853.         Sir  Horace'e  piirchase  money  on  Monday.    May  I  then,  on 

gui         setting  it  apart,  give  the  contractor  possessdon,  being  person- 

H.  St.  Paul    |jjy  responsible  for  making  the  investment  when  you  are 

TheBirmiho*   prepared"  On  the  4th,  the  vendor's  acent  answers, — ^*Upon 
BAMFTOK,  &    your  client's  purchase  money  being  deposited  in  the  bank 

r^wa/oJT  ^^  Rufforda  and  Wragge,  in  the  joint  names  of  Sir  Horace 

8t  Paul  and  the  Chairman  of  your  Company,  and  on  re- 
ceiving your  undertaking  that  the  purchase  shall  be  com- 
pleted with  as  little  delay  as  possible,  and  that  your  client 
will  pay  Sir  Horace  61.  per  cent  on  his  purchase  money  from 
the  time  of  entry  until  completion  of  the  purchase,''  they 
will  consent  to  immediate  possession  being  taken.     Now,  if 
the  investment  mentioned  in  these  letters  of  the  1st  and  4th 
of  June,  instead  of  payment  into  a  bank,  had  been,  as  in  the 
case  of  Burroughes  v.  Browne,  an  investmait  in  stock,  I 
should  have  had  no  doubt  that  it  was  an  investment  of  the 
purchase  money  not  made  speculatively  on  the  responsibility 
of  the  purchaser,  but  set  apart  with  the  consent  of  Sir 
Horace  8t  PavZ.    Instead  of  such  an  investment,  bow^ 
ever,  the  payment  assented  to  and  made  is  a  payment  into 
a  bank.     Mr.  RoU,  in  his  reply,  commented  on  the  term 
introduced  on  behalf  of  the  purchaser,  that  interest  should 
notwithstanding  be  paid.     There  is  no  statement  as  to 
whether  the  bank  were  to  allow  any  interest  on  the  fund 
deposited ;  if  none  were  to  be  allowed,  the  stipulation  as  to 
interest  was  necessary  on  behalf  of  the  vendor,  the  pur* 
chasers  having  possession  of  the  land  ;  and  so  also  it  might 
have  been  if  the  bank  should  allow  interest^  as  that  in- 
terest might  be  less  than  51.  per  cent    The  vendor's  agent 
might  therefore  reasonably  add  the  term,  that  he  would 
require  interest  from  the  time  of  the  entry  of  the  pur- 
chasers into  possession,  when  hid  receipt  of  rents  from  the 
land  would  necessarily  cease.   In  this  manner  the  purchase 
money  is  dealt  with,  and  possession  of  the  land  is  oth 
tained. 
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Upon  theae  facta  I  ask  myself  this  question, — suppose  an        1853. 
action  had  been  brought  by  Sir  Horace  St  Paul  for  the         gj^ 
money,  looking  to  the  whole  of  the  letters,  would  it  be  pos-    ^'  ®''-  ^^^^ 
Bible  to  say,  that  the  purchaser  could  not  plead  accord  and  Thi  Birmdvo- 
BatisfiBM^tion,  except  as  to  the  69^.  remaining  unpaid  ?    In    hamfton,  k 
the  correspondence  the  money  is  all  through  dealt  wilii  as  iuilwa/oST 
purchase  money,  and  as  purchase  money  it  was  deposited.      r-,ZiL,|# 

I  am  of  opinion,  that  accord  and  satisfaction  to  that  ex- 
tent would  have  been  a  good  plea.  It  does  not  seem  to 
me  possible  to  adopt  the  only  other  alternative,  that  it  was 
merely  intended  as  a  security.  The  proposal  was  no  doubt 
for  the  benefit  of  the  Company ;  but  I  cannot  notice  the 
speculations  on  either  side  as  to  the  cause  of  the  los&  If 
the  Company  had  not  required  to  take  possession  before  the 
purchase  was  completed,  no  doubt  it  would  not  have  occur- 
red; neither  would  it  have  occurred  if  the  FlaintifiTs  agent 
had  acquiesced  in  the  deposit  being  made  in  the  bank  sug- 
gested on  the  part  of  the  Defendant&  The  proposal  being, 
as  I  have  said,  for  the  benefit  of  the  Company,  the  Plaintiff 
might  have  been  advised  to  say,  I  do  not  want  the  money 
paid  down :  take  your  own  course  and  I  shall  take  mine ; 
you  must  wait  imtil  I  give  you  the  conveyance :  or  he  might 
have  answered,  "  I  shall  insert  the  stipulation  that  it  shall 
not  be  at  my  risk  \'  he  did  not,  however,  do  so.  He  only 
said,  ^'Tou  shall  have  possession,  paying  your  piirchase 
money  into  the  bank,  and  paying  me  bl.  per  cent  interest.'^ 
I  should  have  to  get  rid  of  every  word  in  the  letters  and 
correspondence,  if  I  were  to  treat  this  as  otherwise  than  an 
actual  parting  with  the  purchase  money ;  and  the  moment 
you  ascertain  that  it  is  purchase  money,  it  follows  that  it  is 
the  property  of  the  vendor  and  is  held  at  his  risk.  The 
only  question  I  have  had  to  trace  through  the  evidence  is, 
whether,  in  point  of  fact,  the  vendor  consented  to  the  par- 
ticular manner  in  which  his  piurchase  money  should  be 
appropriated  and  set  apart ;  and  it  being  so  paid  with  his 
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1853.        consent  and  concurrence,  I  am  sorry  to  say  that  he  must 
Sib  bear  the  loss. 

H.  St.  Paul 

V, 

The  Bibmivo-       It  has  been  said,  that  it  would  in  such  a  case  be  the  most 

BAM,  WOLVia- 

HAMFTOH,  k    equitable  arrangement  that  the  parties  should  bear  the  loss 

fllW^TT  Ik    ^^r    ATT  ^P"^^ 

Bailwat  Co.     ©q^ially  between  them,  but  I  do  not  know  any  legal  way  of 
-  '       ^      arriving  at  such  a  determination.-    I  have  been  forced  to 

JuagmeHt,  *^ 

conclude  that  the  piu*chase  money,  which  has  been  lost  by 
the  bankruptcy,  was  the  property  of  one  of  the  partiea  It 
could  not  be  held  that  it  belonged  to  both. 


July  2(Hh  <fc  ..^^  ^^^         ^^,^« «•• 

2ist.  WOODS  V.  TOWNLEY. 

A  residuary  JL  HE  residuary  bequest  in  the  will  of  Margaret  Preston, 
nephews  and*  dated  in  1847,  was  in  the  following  words: — ^"  And  as  to 
SSSitrU  who  ^  ^^^  residue  and  remainder  of  my  estate  and  eflFects 
should  be  in     whatsoever  and  wheresoever,  and  of  what  nature,  kind,  or 

England  at  the 

time  of  her  quality  soever,  I  give  and  bequeath  the  same  unto  and 
the^dwi  of  equally  amongst  such  of  my  nephews  and  nieces  as  shall  be 
such  of  her      \j^  England  at  the  time  of  my  decease,  and  the  children  of 

nephews  and  ^  . 

nieces  as  such  of  my  nephews  and  nieces  as  shall  be  then  dead,  living 

then  dead  hi  England,  such  children  taking  only  their  or  his  or  her 
England'  such  P^^^^*  ^^  parents'  share,  and  my  great  niece  Jane  Oray, 
cWidren  of  London,  and  the  children  of  my  deceased  niece  Margaret 

taking  only  ,  , 

their,  his,  or  WeUs,  such  last-mentioned  children  only  to  have  and  take 
pmnto^diare;  ^^®  ^^  ^^^b  shares  in  right  of  their  mother,  equally  amongst 
and  to  her        them,  and  to  their  several  and  respective  executors,  ad- 

g^reat  nieoe,  /.,       ^  \^  ^  ^ 

and  the  child-  ministrators,  and  assigna^ 

ren  of  her  de- 
ceased nieoe, 

M,,  such  last-mentioned  children  only  to  take  one  of  such  shares  in  right  of  their  mother, 
equally  among  them: — Held,  that  two  nieces,  who  at  the  date  of  the  wiU  and  at 
the  death  of  the  testatrix  were  settled  in  America  were  excluded,  and  that  two  nieces  who 
at  the  time  of  the  testatrix's  death  were  in  Ireland-  -one  with  her  husband  on  duty  with 
his  regiment,  and  the  other  visiting  her — were  not  excluded. 

That  J.  and  the  children  of  M.  were  entitled  to  tako  sharea  as  members  of  the  class  of 
children,  and  also  other  shares  as  special  legatees. 
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The  testatrix  died  on  the  11th  of  October,  1850.  She 
left  surviving  her  seven  nieces,  and  six  children  of  deceased 
nephews  and  nieces.  Of  these  six  children  of  deceased 
nephews  and  nieces,  three,  Agnea,  Amelia,  and  Alfred, 
were  the  children  of  her  deceased  niece  Margaret  WellSy 
separately  mentioned  in  the  residuary  clause  of  the  will 
above  stated;  and  another,  Jane  Gray,  also  separately 
mentioned,  was  the  child  of  a  deceased  nephew. 


1853. 


Woods 

V. 
TOWKLET. 


StaUmewt, 


The  Master  found  that  all  the  said  nieces  and  children 
of  deceased  nephews  and  nieces  were  living  in  England  at 
the  time  of  the  death  of  the  testatrix,  except  as  thereinafter 
stated.  And  the  Master  then  foimd  that  Mary  Taylor,  spin- 
ster, afterwards  Ma/ry  Chraeff,  widow,  and  Caroline  Taylor, 
spinster,  afterwards  the  wife  oiRobeii  Marshall  AUen,  were 
two  of  the  nieces  of  the  testatrix,  and  that  they  and  their 
half  sister  Ann  Newhy  Park,  resided,  up  to  a  short  time 
after  the  8th  day  of  August,  1843,  in  a  house.  No.  29,  in 
Oraftonstreet,  Fitzroy-square ;  and  that,  on  the  said  8th 
day  of  August,  1 843,  the  said  Caroline  Taylor  intermarried 
with  Robert  MarshaU  Allen,  her  present  husband,  and 
quitted  the  said  house,  and  that  she  has  ever  since  lived 
with  her  said  husband;  and  shortly  after  the  said  marriage 
and  in  the  autunm  of  that  year  the  said  Mary  Graeff  (then 
Mary  Taylor)  and  Ann  Newhy  Park  quitted  the  said 
house  and  gave  up  housekeeping.  That  at  the  tune  of  the 
said  marriage  the  said  Robert  Ma/rskaU  AUen  was,  and  has 
ever  since  been,  and  now  is,  an  army  surgeon  in  the  service 
of  her  Majesty ;  and  that,  shortly  after  his  marriage,  he  went 
with  his  said  wife  to  the  Cape  of  Good  Hope,  to  join  his 
regiment,  which  was  then  quartered  there,  and  he  and  his 
said  wife  were  therewith  his  regiment  on  the  24th  of  May, 
1847,  and  they  remained  there  until  1848,  when  they  re- 
turned to  England  ;  and  they  remained  in  Englamd  until 
March,  1849,  when  he  was  appointed  to  her  Majesty's  6th 
Regiment  of  Foot  Guards,  which  was  then  stationed  in 
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acquaintances,  resided  and  now  resides,  and  where  she  has 
always  since  kept  the  greater  part  of  her  wearing  appare! 
and  other  things,  and  where  she  has  since  had  and  has  he] 
only  home.  That  the  said  testatrix  had  two  nieces,  Mari 
Alderson  and  Alice  Dodgson,  who  are  sisters.  And  th( 
said  Mai^  Alderson,  in  the  year  1830,  married  Wiliian 
Alderson,  and  went  to  reside  with  him  permanently  in  the 
United  States  of  America.  And  for  some  years  before  th< 
said  year  1830,  the  said  Alice  Dodgson  resided  with  th( 
said  testatrix ;  but  in  that  or  the  following  year,  the  saic 
Alice  Dodgson  went  to  reside  in  America  with  the  saic 
Mary  Alderson;  and  they  so  resided  there  on  the  24th  daj 
of  May,  184-7,  (the  date  of  the  testatrix's  will),  and  fron 
thenceforth  down  to  and  ever  since  the  death  of  the  sail 
testatrix  were,  and  have  been,  permanently  resident  in  th< 
United  States  of  Ameinca, 


The  questions  submitted  to  the  Court  were,  first,  whethe 
Mary  Graeff,  Caroline  MarshnU  AUen,  Mary  Alderson 
and  Alice  Dodgson,  or  any  of  them,  were  excluded  from  th< 
benefit  of  the  bequest  as  not  being  or  living  in  Englam 
within  the  terms  of  the  will ;  and  secondly,  whether  th< 
especial  mention  of  the  great  niece  Jane  Gray  and  th« 
children  of  Margaret  Wells,  entitled  them  to  a  greater  o 
other  share  of  the  residuary  estate  than  that  which  w^a 
given  to  the  children  of  deceased  nephews  and  nieces  dc 
scribed  generally,  without  such  special  reference. 


Argvmeni,         Mr.  B.  Chaprruin  for  the  trustees. 

Mr.  Hardy  for  Mary  Gra^ff  and  Carolina  Marshal 
Alien, 


Mr.  Rasch,  for  Jane  GiXLy,  claimed  a  share  as  given  t 
her  specifically  in  addition  to  the  share  she  would  take  unde 
the  general  description  as  the  child  of  a  deceased  nephew. 
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Mr.  TennamJt,  for  the  children  of  the  deceased  niece  Mar-^ 
garet  Wellsy  claimed  likewise  an  additional  share. 

Mr.  Bagshawe  for  the  other  nephews  and  nieces  and 
children  of  deceased  nephews  and  nieces. 

The  cases   cited  were  Warrington  v.  Warrington  (a), 
Say  Y.  Creed  (6),  and  Gordon  v.  Whiddon  (c). 
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The  Vice-Chancellor,  on  the  first  question,  said  he  had  Judgment. 
no  doubt^  that,  if  a  legacy  had  been  given  to  a  person,  with 
a  condition  expressed  that  he  should  be  " living  in  Suffolk" 
and  his  abode  had  been  in  that  county,  but  he  had  been  at 
the  time  taking  a  drive,  or  making  an  excursion  in  the 
coxmty  of  Norfolk,  the  latter  circumstance  would  not  have 
deprived  him  of  the  benefit  of  the  legacy.  The  testatrix 
had  varied  the  words  from  being  in  England  to  living  in 
England,  but  there  was  no  reason  to  suppose  that  she  did 
not  mean  the  same  thing  by  the  different  expressions. 
The  words  were  used  rather  in  apposition  than  in  opposition. 
He  was  of  opinion  that  the  residence  of  one  of  the  nieces 
in  Ireland,  and  the  visit  of  her  sister  to  that  place,  at  the 
time  of  the  death  of  the  testatrix,  did  not  exclude  them  firom 
the  legacy.  There  were  two  nieces  who  had  at  the  date  of 
the  will  permanently- settled  in  America,  which  was  a  fact 
to  be  considered  in  the  construction  of  the  bequest.  The 
nieces  in  America  were  excluded.  With  regard  to  the 
second  question,  little  assistance  could  be  gathered  &om 
authority.  The  safest  course  would  be  to  give  to  every 
word  its  literal  construction.  If  Jane  Oray  had  not  been 
mterposed,  the  testatrix  might  have  meant  no  more  than 
that  the  children  of  Margaret  Wells  were  to  take,  whether 

(a)  2  Hare,  54.         (6)  5  Hare,  580.  (c)  11  Beav.  170. 

Y  2 
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liying  in  England  or  not  It  was,  however,  impoflsiUe  to 
imagine  any  reason  why  her  name  should  have  been  inter- 
posed, unless  it  were  intended  for  the  purpose  of  preference: 
It  was  something  analogous  to  the  case  of  a  gift  to  one  of 
a  class  by  name  for  life,  with  remainder  to  the  class,  in 
which  case  the  tenant  for  life  would  take  as  it  were  a  second 
interest  The  inclination  of  his  opini<m  was,  that  the  testa- 
trix did  not  intend  to  give  a  double  interest  to  the  children 
of  Margaret  Wells ;  but  a  di£kient  rule  of  construction 
could  not  be  applied  to  the  two  cases,  and  therefore  if  Jane 
Gray  took  a  larger  share,  the  same  must  be  attributed  to 
the  children  of  Margaret  Wells.  The  only  way  of  avoiding 
this  effect  would  be  by  supposing  that  these  children  were 
not  included  in  the  class  described  as  children  of  such  of 
her  nephews  and  nieces  as  should  be  dead :  but  this  the 
Court  could  not  upon  any  principle  do. 


The  property  would  have  to  be  divided  into  eleven  shareflk^ 
of  which  Ja/ne  Gray  would  take  one.  and  also  a  share  (^:f 
another,  as  one  of  the  class  of  children  of  a  deceased  nephei^. 
In  the  same  way  the  children  of  Margaret  Wells  would 
take  among  them  two  of  such  share& 
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AjY  a  settlement,  dated  the  24th  of  October,  1800,  a  sum  where  trust 

of  3500Z.  Consols  was  vested  in  three  trustess,  upon  trust  gettled^o'the 

to  pay,  apply,  and  dispose  of  the  interest,  dividends,  and  soparateua* of 

annual  proceeds  thereof,  as  and  when  the  same  should  from  woman  for  her 

thenceforth  become  due  and  payable  and  be  received^  imto  her  decease 

such  person  and  persons  only,  and  for  such  intente  and  Z^^^^' 

purposes  only,  as  the  Plaintiff,  Elizabeth  (then  the  vdfe  of  ^  »he  should 

J  hy  will  ap- 

Edward  Taylor  Oamett),  should  from  time  to  time  dur-  pointy  and,  in 
ing  her  life  (after  such  interest,  dividends,  and  annual  pro-  pointment^  ^r 
ceeds  should  become  due  and  payable  or  applicable  and  ^nd  adminla" 
not  by  way   of  anticipation  thereof)   by  any  writing  or  trators,— she, 

having  be- 

writings  to  be  signed  by  her  hand  (notwithstanding  her  come  a  widow, 
then  present  or  any  future  coverture,  and  whether   she  tnmsferofthe 
might  be  sole  or  covert),  direct  or  appoint  of  or  concerning  ^"fl^"  ^  ^®J" 
the  same,  and,  in  default  of  such  direction  and  appointment,  assignees, 

,.,  .  ,«  .  ,  Ml  •!    offering  to 

and  in  the  meantime  and  from  time  to  time  until  the  said  release  her 
Elizaheth  OafTiett  should  make  any  such  direction  or  ap-  So^tment^ 
pointment,  should  pay  such  interest,  dividends,  or  annual  f°!^^J,^f* , 

neici  vQac  sne 

proceeds,  or  so  much  thereof  whereof  or  concerning  which  was  abso- 

she  should  or  might  from  time  to  time  happen  not  to  make  to  the  trust 

any  such  direction  or  appointment  as  aforesaid,  into  the  ^^^®'  ^  *^® 

proper  hands  of  the  said  EUzaheth  Oarnett  to  and  for  her  made  aocord- 

mgly. 

own  sole  and  separate  use,  exclusive  of  her  then  present  or 
any  friture  husband,  who  was  not  to  intermeddle  therewith, 
nor  was  the  same  to  be  in  any  wise  subject  to  his  control, 
debts,  or  engfligements;  but  the  receipts  and  discharges  of 
the  said  Elizaheth  Oarnett,  and  of  such  persons  as  she 
should  from  time  to  time  (in  manner  aforesaid)  direct  or 
appoint  to  receive  all  or  any  part  of  the  said  dividends, 
interest,  or  annual  proceeds,  should  be  good  and  effectual 
releases  and  discharges  for  such  sum  or  sums  of  money  as 


SUUement. 
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should  be  thereby  expressed  or  acknowledged  to  be  receiv- 
ed ;  and  from  and  after  the  decease  of  the  said  Elizabeth 
Oamett,  then  upon  trust  to  stand  possessed  of  and  inter- 
ested in  the  said  capital  sum  of  35002.  Consols,  and  the  in- 
terest, dividends^  or  annual  proceeds  from  thenceforth  to 
become  due  or  payable  in  respect  of  the  same,  in  trust  for 
and  for  the  benefit  of  such  person  and  persons,  and  for 
such  intents  and  purposes  and  subject  to;,  with,  and  under 
such  charges;,  conditions,  provisoes,  and  restrictions,  and  in 
such  manner  as  dhe  the  said  Elizabeth  Gramett,  at  any  time 
or  times  during  her  life,  by  her  last  will  and  testament  in 
writing,  or  any  writing  of  appointment  purporting  to  be  or 
in  the  nature  of  her  will,  or  any  codicil  thereto,  to  be  by 
her  signed  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses  (and  which  will  or  writing  of  appoint- 
ment in  nature  of  a  will,  notwithstanding  her  coverture, 
she  was  thereby  empowered  to  make),  should  direct  or  ap- 
point of  or  concerning  the  said  trust  premises,  or  any  part 
thereof;  and,  in  default  of  such  direction  or  appointment,  or 
in  case  any  such  direction  or  appointment  should  be  mad^ 
then  as  to  such  parts  thereof  as  to  which  no  jsuch  direction 
or  appointment  should  be  made,  or  which  should  not  be 
completely  disposed  of  as  aforesaid,  upon  trust  for  the 
executors  or  administrators  of  her  the  said  Elizabeth  Oar- 
nett,  and  should  pay,  assign,  and  transfer  the  same  accord- 
ingly. 

Ed/ward  Taylor  Gamett,  the  first  husband  of  the  Plain- 
iiS,  died  in  1802,  and  in  1810  the  Plaintiff  intermarried 
with  Thortiaa  Page.  Thomas  Page  died  in  Jim^  1849, 
leaving  the  Plaintiff,  his  widow,  surviving. 

In  August,  1849,  the  Plaintiff  executed  an  appointment 
by  way  of  mortgage  of  the  said  sum  of  3500Z.  Consols  to 
Fiunce,  a  trustee,  to  secure  1013Z.  and  interest  to  Eleanor 
Poyntz,  and  300i.  and  interest  to  Mary  Beck. 
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The  claim  was  filed  by  the  PlaintiflF  Elizaheth  Page,  the 
trustee  of  the  assignment  of  August,  1849,  and  one  of  the 
mortgagees  (the  other  being  a  Defendant),  against  Janiea 
Saper,  the  last  survivor  of  the  trustees  appointed  imder  the 
settlement  of  1800,  praying  a  declaration  that  the  Plaintiff, 
Elizabeth  Page,  was  under  and  by  virtue  of  that  settle- 
ment absolutely  entitled  to  the  said  sum  of  35002.  Consols, 
and  that  the  Defendant  Soper  might  be  directed,  by  sale  of 
so  much  thereof  as  might  be  necessary,  to  raise  and  pay 
the  said  mortgage  debts  of  13132.  and  interest,  and  the 
costs  of  all  parties  to  the  suit,  and  to  transfer  the  residue 
into  the  name  of  Elizaheth  Page, — the  Plaintiff  offering, 
previously  to  such  sale,  payment,  and  transfer,  to  release 
her  said  power  of  appointment 
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Statement. 


Mr.  Holt  and  Mr.  Hawkins,  for  the  Plaintiff,  cited  HMo- 
way  V.  Clarkaon  (a),  where  the  power  was  to  appoint  by 
deed  or  will.  In  this  case  it  was  by  will  alone,  but  that 
did  not  render  the  power  less  capable  of  being  released. 
The  donee  of  the  power  applying  to  the  Court  as  effect- 
ually discharged  the  power  as  any  release  by  deed  could  do. 


Argument, 


Mr.  Smythe  and  Mr.  Speed  for  the  several  Defendanta 


Vice-Chancellor  : — 

My  only  reason  for  deferring  my  judgment,  was,  that  I 
had  a  recollection  of  a  case  in  which  a  gift  to  the  executors 
and  administrators  of  a  person  has  been  held  to  be  equiva- 
lent to  a  gift  to  the  next  of  kin  of  that  person.  The  case 
I  allude  to  is  that  of  Bvlmer  v.  Jay{h).    But  that  case 


Judgment, 


(a)  2  Hare,  521. 


(h)  4  Sim.  48  j  S.  C,  3  My.  &  K.  197. 
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Judgmmi* 


has,  to  say  the  least,  been  disapproved  of  by  Lord  CotterV' 
ham,  who,  in  Daniel  v.  Dudley  (a),  says,  that  the  case  of 
BvZmer  v.  Jay  "  stands  alone/'  As  feuras  my  own  opinion 
goes,  I  have  no  doubt  upon  the  present  case;  but  I  do  not 
feel  myself  at  liberty,  sitting  here,  to  disregard  the  decision 
of  Lord  BrougJumi,  The  intention  of  the  parties  was  pro- 
bably the  other  way. 


[Mr.  RoUt  for  the  Plaintiff,  referred  to  the  case  of  Devall 
V.  Dickens,  before  Sir  J.  Wigram,  V.  C,  2Sth  June, 
1845  (6),  where  a  legacy  was  given  to  the  separate  use  of 
the  testator's  daughter  for  life,  and,  after  her  death,  upon 
trust  for  such  persons  as  she  should  by  will  appoint,  and,  in 
default  of  appointment,  in  trust  for  her  ezecuton  and  ad- 
ministrators; and  it  was  held,  that  such  a  limitation  sub- 
stantially gave  the  entire  interest  in  the  property  to  the 
legatee,  his  Honour  observing,  that  he  had  in  previous 
cases  always  held  such  to  be  its  effect] 

VICE-CHANCELLOR. — I  think,  upon  the  whole,  the  case  of 
Devall  V.  Dickens  being  before  the  same  Judge  as  HoUo- 
way  V.  Clarkaon,  whose  attention  was  called  to  the  point, 
and  the  authority  never  having  been  the  subject  of  appeal, 
I  may  follow  it^  and  make  the  order  which  is  asked  by  thu 
claim. 

I  have  no  doubt  upon  the  question  myself ;  and,  if  I  had 
decided  the  other  way,  it  would  have  been  solely  from  feel- 
ing myself  bound  by  authority. 


(a)  1  Phil.  1.  T. 


(6)  Beported  9  Jar.  55a 
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ASPINALL  V.  THE  LONDON  AND  NORTH-        j^  ^^  ^ 
WESTERN  RAILWAY  COMPANY.  iOAAiHth. 


I 


N  February,  1847,  J).  Sharp  and  K  Welsh  entered  in-  Two  penona 
to  a  contract  with  the  Hvdderafield  and  Manchester  Bail-  ^th  a  Rail- 
way Company,  to  make  and  complete  a  certain  branch  line  ;^lS"^ 
diverging  therefrom,  and  to  maintain  the  same  for  one  year ;  certain  works, 

,        -  -  1  •  1  and,  afterBome 

and  the  company  thereby  agreed  to  pay  the  said  contractors,  progrosa  had 
from  time  to  time,  the  sums  of  money  therein  mentioned,  re-  ^J  JJ^® 
taiuins:  10  per  cent  as  a  guarantee  until  the  contract  should  ^orka,  a  judg- 

or  .  A     i  1  ment  creditor 

be  completed.    The  execution    of  the  works  was  com-  of  one  of  the 
menced  and  proceeded  with  by  the  contractors  in  pursuance  ^^  j^  ^xecu- 
of  the  contract,  until  the  22nd  of  April,  1848,  when  some  ^^^"^^^ 
arrangements  were  made  between  Sharp  and  Welsh,  the  and  effects, 
object  of  which  was  to  dissolve  the  partnership,  and  to  ad-  sheriff  sold 
mit  a  brother  of  Sharp  into  the  partnership  in  his  stead.  ^  thToSer 
The  terms  of  the  arrangement  required  that  Welsh  should  S^***^^'* 
account  for  the  monies  received  and  the  work  performed,  contractor  as- 
and  that    thereupon    notice    of   the    dissolution    should  ^f^t  of  the 
be  duly  inserted  in  the  London  Gazette.    It  was  on  the  ^^^^^ 
evidence  made  a  question  whether  this  agreement  for  dis-  all  ^^  effects 

and  monies 
due  or  to  be- 
come due  in  respect  of  the  same,  to  a  third  person,  by  way  of  security,  with  power  for  such 
assignee  to  enter  on  the  works  and  take  possession  and  execute  the  contract.  The 
said  assignee  some  months  afterwards  took  possession  of  the  works  and  proceeded 
to  complete  them.  The  Company  had  notice  of  the  execution  and  sale  by  the 
sheriff  of  the  property  of  one  contractor,  and  of  the  assignment  to  the  other,  and  by  the 
other  to  the  said  assignee,  and  they  allowed  the  works  to  be  continued  by  the  two  hitter 
persons  respectively,  and  made  payments  to  them  on  account.  The  assignee  having  (after 
the  insolvency  of  his  assignor)  filed  his  bill  against  the  Company  for  an  account  of  what 
was  due  from  them  in  re^>ect  of  the  contract,  and  for  a  declaration  that  a  release  executed 
to  the  Company  bytiie  contractor  whose  share  had  been  token  and  assigned  bv  the  sheriff, 
was  fraudulent: — 'Held,  That  the  seizure  in  execution  of  one  partner's  riiare  of  the  plant  and 
effects  operated  as  a  dissolution  of  the  partnership, — That  the  subsequent  prosecution  of 
the  works  by  the  other  contractor,  or  his  assignee,  did  not  necessarily  involve  any  new 
contract  wiUi  the  Company,  but  was  consistent  with  that  theretofore  made, — That  the  con- 
tractor, or  his  assignee,  who  without  objection  from  the  Company  prosecuted  the  works, 
could  sustain  a  suit  against  the  Company  for  payment  of  what  had  become  due  from  them 
in  respect  of  the  works  done  under  the  contract :  and, — That  a  release  executed  by  the 
partner  and  contractor  whose  share  of  the  partnership  effects  had  been  taken  in  execution, 
was  void  aa  against  the  other  contractor  and  his  assignee. 
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1853.         solution  had  not  been  conditional  on  acts  to  be  done  by 
Abpihall       Welsh,  which  he  had  neglected ;  and  it  appeared  that  no 
The  l^vDOH    ^^^^  ^^  dissolution  was  inserted  in  the  Gazette.     On  the 
^w^^^    10th  of  May,  1848,  a  judgment  creditor  of  Sharp,  named 
Railway  Gk).    Charlesworth,  issued  execution  against  him,  under  which 
Btaumetu,      posse^on  was  taken  of  the  effects  of  Sharp;  and  thereupon 
Welsh  gave  notice  to  the  company  that  the  partnership  be- 
tween himself  and  Sharp  had  been  dissolved,  on  the  pre- 
ceding 22nd  of  April,  by  mutual  consent,  that  the  sheriff 
was  in  possession  of  the  effects  of  Sharp,  and  that  payment 
by  the  company  of  all  monies  due  or  to  become  due  in  re- 
spect of  the  contract  should  be  made  to  him,  Welsh,  alone. 
Welsh  also  represented  to  the  company  his  position  in  con- 
sequence of  the  execution,  and  that  it  was  impossible  for 
the  works  to  go  on  imless  he  received  some  pecuniary 
assistance,  which  assistance  he  stated  that  the  Plaintiff,  As- 
pinall,  was  willing  to  give  him.     A  meeting  of  the  directors 
of  the  company  took  place  on  the  23rd  day  of  May,  at 
which  they  came  to  a  resolution  that  the  payments  in  respect 
of  the  contract  should  in  future  be  made  to  Wdsh  alone,  if 
the  Plaintiff  should  execute  to  the  company  a  sufficient  in- 
demnity against  any  claim  by  or  through  Sharp,     On  the 
24th  of  May,  the  sheriff  executed  an  appointment  to  Welsh 
of  all  the  undivided  moiety,  or  otiier  the  share,  rights  and 
interest  of  Sharp,  of  and  in  the  plant,  goods,  chattels,  and 
effects  belonging  jointly  to  Sharp  and  Welsh  as  partners 
and  contractors  for  the  said  branch  railway.     By  an  inden- 
ture, dated  the  following  day  (the  25th  of  May,)  Welsh,  in 
consideration  of  the  sum  of  money  which  he  paid  to  the 
sheriff  having  been  advanced  to  him  by  the  Plaintiff  and 
by  way  of  security  for  the  same,  assigned  to  the  Plaintiff 
the  plant,  goods,  chattels,  and  effects  in  or  about  the  said 
branch  railway  of  him  Welsh,  or  of  the  then  late  firm  of 
Sharp  is  Wdsh,  and  all  his  and  their  interest  in  the  con- 
tract, and  the  full  benefit  and  advantage  thereof,  and  all  and 
every  sum  and  sums  of  money  then  due  or  thereafter  to 
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become  due  or  recoverable  by  virtue  thereof,  with  power         1053. 
for  the  PlaiDtiff  to  enter  upon  and  proceed  with  the  works      aspiqiall 

in  default  of  payment  of  the  principal  sum  and  interest  as    „     ,*• 

*^  "^  X-         x-  The  London 

therein  mentioned.     On  the  2nd  of  June,  Welsh  gave  no-     and  North 
tice  to  the  company  of  the  assignment  to  him  by  the  sheriflf  Railway  Co. 
of  Sharp's  interest  in  the  property,  and  stated  that  a  bond      statement 
of  indemnity  against  any  claim  by  or  through  Sharp  was 
in  course  of  preparation.     A  bond  to  this  effect  was  on  the 
6th  of  June  executed  by  Charlesvxyiih,  the  execution  cre- 
ditor, to  Welsh. 

During,  and  after  these  transactions,  and,  as  it  appeared, 
from  the  22nd  of  April,  1848,  until  the  25th  of  August  fol- 
lowing, the  works  comprised  in  the  contract  were  carried  on 
by  Welsh  alone.  On  the  2oth  of  August,  the  Plaintiff,  act- 
ing under  the  powers  contained  in  his  assignment  of  the 
25th  of  May,  took  possession  of  the  plant  and  effects  there- 
by assigned  to  him,  and  thenceforth  proceeded  with  the 
works  in  execution  of  the  contract,  giving  notice  at  the 
same  time  to  the  company  of  the  assignment  to  him,  and 
requiring  them  to  pay  to  him  all  monies  due  or  to  become 
due  to  Welsh  in  respect  of  the  contract. 

In  December,  1848,  Welsh  took  the  benefit  of  the  Acts 
for  the  relief  of  Insolvent  Debtors. 

The  estate  and  liabilities  of  the  Huddersfidd  and  Man-  • 
Chester  Railway  and  Canal  Company  became  by  Act  of 
Parliament  (a)  vested  in  the  London  and  Noiilir-Western 
Railway  Company,  and  the  contracts  entered  into  with  the 
former  were  made  valid  and  binding  for  and  against  the 
latter  (6). 

The  Plaintiff,  on  the  completion  of  the  works,  claimed 
(a)  10  &  11  Vict.  c.  159.  L.&P.  (6)  Sect.  4. 
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1863.  from  the  company  a  balance  of  74572. ;  and,  in  February, 

AsFDTALL  I860,  he  brought  an  action  against  them  in  the  names  of 

The  Lovdor  ^^^  contractors  Sharp  and  Welsh,  to  recover  such  balance. 

AWD  North  The  Defendants,  the  company,  thereupon  settled  an  account 

Railway  Co.  with  Sharp,  and  Sha/rp,  on  the  15th  of  February,  executed 

Suoemem.  ^  ^^^  company  a  release  of  all  demands  in  respect  of  the 

contract. 

The  Plaintiff  then  filed  his  bill  against  the  company,  and 
against  Sharp  and  the  assignees  of  Welsh,  praying  a 
declaration  that  the  release  of  the  15th  of  February,  1850, 
so  executed  by  Sharp,  was  fraudulently  obtained  by  the 
company,  and  was  void  as  against  the  Plaintiff,  and  that 
the  same  might  be  decreed  to  be  delivered  up  to  be 
cancelled,  and  that  an  accoimt  might  be  taken  of  the 
monies  remaining  due  and  unpaid  by  the  company  in 
respect  of  the  contract  of  February,  1847,  and  the  interest 
due  in  respect  of  the  same,  and  that  the  same  might  be 
decreed  to  be  paid  to  the  Plaintiff  as  mortgagee  in  posses- 
sion under  the  assignment  of  the  25th  of  May,  1848. 


Argument, 


Mr.  RoU,    Mr.   Daniel,   and   Mr.   Humphry,   for  the 
Plaintiff 


The  SoUcUor-OeTieral,  Mr.  Elmialey,  and  Mr.  0.  L. 
Russell,  for  the  London  &  North-Western  Railway  Com- 
pany. 

On  behalf  of  the  Company,  it  was  contended  that  the 
contract  with  Sharp  and  Welsh  was  founded  on  personal 
reliance  of  them,  and  that  no  act  of  theirs  could  so  vary  or 
affect  that  contract  as  to  enable  a  stranger  to  intervene 
and  sue  upon  it, — that  the  contractors,  whatever  they 
might  do  inter  se,  could  not,  as  against  the   company, 
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transfer  the  contract  to  others,  or  create  a  privity  between 
the  company  and  others,  which  the  company  did  not  accept. 

It  was  also  contended,  that^  as  the  company  were  not 
boimd  by  the  contract  of  February,  1847,  to  account  to  any 
but  the  contractors,  so  none  of  the  subsequent  acts  could 
impose  upon  them  any  new  obligation  not  found  within  the 
terms  of  the  contract,  as,  being  a  corporation,  they  could 
only  be  bound  under  their  common  seal:  The  Mayor ^ 
Alderman,  and  Burgesses  of  the  Borough  of  Ludlow  v. 
Charlton  {a).  This  principle,  it  was  contended,  was 
affirmed  in  a  case  much  stronger  than  the  present,  in  which 
additional  works  were  done  under  the  sanction  of  the 
agents  of  a  corporation,  and  of  which  the  corporation  had 
the  benefit,  and  yet  were  held  not  to  be  liable  to  pay  for 
them,  as,  being  a  corporation,  they  could  not  make  a  new 
parol  agreement :  LampreU  v.  The  Ouardians  of  the  Poor 
of  the  BiUericay  Union  (6).  A  similar  principle  had  been 
admitted  in  equity,  so  far  as  not  to  allow  a  contract  under 
seal  to  be  varied  by  subsequent  circiunstances,  and  thereby 
alone  to  be  brought  within  the  jurisdiction  of  a  court 
of  equity:  Kirk  v.  Hie  Ouardians  of  the  Bromley 
Union  (c),  WiUiaTus  v.  The  Chester  ^  Holyhead  Eaihva/y 
Company  {d). 

On  the  other  side,  as  to  the  necessity  of  the  seal  of  the 
company,  Beverley  v.  The  Lincoln  Oas  Light  &  Coke 
Com/pany  (e)  was  cited ;  and,  in  support  of  the  jurisdiction 
of  the  Court  to  direct  an  account,  Nixon  v.  The  Taf  Vale 
Railway  Company  (/). 
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Vice-Chancellor  : — 

I  have  in  this  case  to  consider  whether  such  a  privity 


(a)  6  M.  &  W.  815. 
(6)  3  Ezch.  28a 
(c)  2  Phil.  640. 


(cQ  15  Jur.  828. 
{e)  6  Ad.  &  El.  829. 
(/)  7  Hare,  136. 


Judgnunt. 
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1853.        IB  established  between  the  Plaintiff  and  the  Baihrajr  Cam- 
2][^^][2l      V^^J  ^  ^"^  enaUe  the  former  to  obtain  any  relief  in  this 

_     /•  suit     I  have  a  stroD<;  opinion  on  the  merits  in  &Toar  of 

Thb  Losdov  . 

AYD  XoBTH     the  Plaintifl^  if  the  position  of  the  parties  in  respect  of  their 

Railway  Co.  l^g^  i^ghts^  and  the  difficidty  arising  from  the  absence  of 
JmdMtui.  *"^y  recognition  of  the  Plaintiff  under  the  seal  of  the 
company,  do  not  preclude  him  fit)m  relief  I  think  the 
case  chiefly  depends  on  the  effect  of  the  assignment  by 
Welsh  to  the  Plaintiff  of  the  monies  to  become  due  under 
the  contract  The  original  contract  was  a  joint  contract^ 
and  the  works  were  proceeded  with  by  both  contractors 
until  the  22nd  of  April,  1848.  An  arrangement  between 
Welsh  and  Sharp  was  then  attempted,  under  which  Ihe 
partnership  was  to  be  dissolved :  but  it  has  been  disputed, 
whether  Welsh  fully  complied  with  the  terms  of  that 
arrangement,  and  notice  of  the  dissolution  was  never 
inserted  in  the  London  Gazette.  I  must  come  to  the  con- 
clusion on  the  evidence  that  the  partnership  was  not  dis- 
solved prior  to  the  10th  May,  1848.  On  that  day  execution 
was  issued  against  Sharp  at  the  suit  of  a  creditor.  It  has 
been  argued  that  there  was  no  necessity  for  this  execution ; 
that  it  must  be  taken  as  a  contrivance  of  Welsh;  and  that  I 
must  look  on  the  conduct  of  Welsh  in  this  respect  as 
fraudulent  But  no  step  whatever  has  been  taken  by  Sharp 
to  impeach  the  validity  of  the  execution,  or  to  treat  the 
conduct  of  Welsh  as  fraudulent,  or  to  set  aside  the  sale  to 
him  by  the  sheriff  of  Sharp's  moiety  of  the  partnership 
effects.  I  thought  that  an  early  authority  had  held  that 
an  execution  against  one  partner  is  a  dissolution  of  a  part- 
nership ;  and  I  find  that  the  case  is  Skipp  v.  Harwood  (a) 
which  was  a  branch  of  the  great  case  of  West  v.  Skipp, 
which  was  repeatedly  before  Lord  iTarcJte^u^  (6).  Harwood 
and  Skip  were  in  partnership  as  brewers.  Harwood  gave  his 
sisters  awarrant  of  attorney  to  confess  judgment  for  securing 

(a)  2  Swanst.  586.  (6)  1  Ves.  sen.  239,  466. 
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his  debt  to  them;  the  sisters  entered  up  judgment;  and  the         1853. 
sheriff  took  a  moiety  of  the  partnership  goods  in  execution:      aspinall 
and  the  question  to  be  considered  was,  as  to  the  eflTect  of  that    ip^^,  London 

execution.    Lord  Hardwicke  ultimately  determined  that  the     ^^^  North 

Western 
assignees  of  the  other  partner  became  entitled  to  have  the    Railway  Co. 

accounts  taken  on  the  footing  of  the  partnership  articles,  jtidgnuiu. 
because  the  sisters  had  allowed  their  brother  to  remain  in 
possession  of  the  partnership  goods  after  the  elegit;  but  the 
point  as  to  the  dissolution  is  fully  considered,  and  Lord 
Hardwicke  said,  "  The  share  taken  in  execution  was  liable, 
in  the  first  place,  to  all  such  demands  as  the  other  partner 
had  against  Harwood  on  the  partnership  account,  either  at 
law  or  in  equity,  antecedent  to  the  execution,  but  not  to 
such  demands  as  he  might  have  on  a  separate  account,  nor 
to  such  as  were  subsequent  to  the  execution ;  because,  as  to 
the  goods  taken  in  execution,  the  partnership  ended  there- 
upon, and  the  creditor  became  a  tenant  in  common  with 
the  other  partner.''  That  is  the  important  part  of  Lord 
Ha/rdwicke's  judgment  to  which  I  refer  for  the  present 
purpose:  but  the  principle  I  think  goes  further.  The  part- 
nership ends,  not  only  as  to  the  particular  goods  taken  in 
execution,  but  it  must  end  altogether.  The  other  partner 
has  a  right  to  have  the  business  carried  on  with  the  goods 
and  effects  which  the  co-partnership  has  provided  for  that 
purpose ;  and  the  only  mode  in  which  the  value  of  the  share 
of  the  goods  seized  can  be  ascertained  is  by  a  sale :  but  the 
goods  cannot  be  carried  away  without  the  accounts  being 
taken,  and  the  equities  between  the  partners  settled ;  and  the 
execution  is  therefore  quite  inconsistent  with  the  continuance 
of  the  partuership.  The  notions  of  the  effect  of  an  execution 
on  the  contract  of  partnership  were  somewhat  unsettled  in 
1747.  The  Vice-Chancellor  Knight  Bruce,  in  the  late  case 
of  Hdberahon  v.  Blurton(a),  foUowed  the  principle  indicated 
by  Lord  Eldon  in  Waters  v.  Taylor  (b),  and  held  clearly 

(a)  De  O.  &  S.  121.  (6)  2  V.  &  R  301. 
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1853.       that  the  ezecation  and  aamgnment  by  the  sheriff  effected  a 

^^^!^^     dissolution  of  the  partnership ;  but  he  directed  an  inquiry 

,.^_  /•  as  to  the  effects  and  liabilities  existing  at  the  time  of  the 

ThbLokdoh     .  .  .     ji       1 

▲KD  North   dissolution,  and  what  had  been  subsequently  received  and 

Railway  Co.  V^^^  ^  respect  of  the  debts  and  liabilities  up  to  that  tima 

Judament     ^^  inquiry  proceeded  entirely  upon  the  principle  that  all 

the  outgoing  partner  could  retain  of  interest  in  the  concern 

must  be  such  interest  up  to  and  not  after  the  time  of  Ihe 

dissolution.    The  clear  result  in  this  case  is,  that»  as  between 

Sharp  and  Welsh,  the  partnership  was  dissolved  on  the  10th 

of  May,  1848. 

After  the  dissolution  it  appears  that  these  circumstances 
occurred, — Welsh  gave  the  company  notice  of  the  assign- 
ment, and  that  he  was  solely  entitled  to  the  benefit  of  the 
contract  The  directors  of  the  company  had  a  meeting,  and 
agreed  that  Welsh  should  go  on  with  the  works  and  receive 
payment,  the  company  haviag  an  indemnity  against  any 
claim  by  Sharp;  and  Welsh  was  allowed  to  proceed  alone 
in  the  execution  of  the  work.  Sharp  does  not  appear  again 
on  the  scene,  except  that  there  is  some  evidence  that  one 
day  he  came  and  gave  some  orders^  when  he  was  turned  off 
the  works  by  force;  but  there  is  nothing  to  shew  that  he 
ever  after  the  dissolution  took  any  active  part  in  the  pro- 
secution of  the  works,  or  that  he  ever  subsequently  brought 
any  labour,  money,  or  effects  to  be  employed  in  the  execu- 
tion of  the  contract  All  that  was  done  after  the  dissolu- 
tion was  done  by  Welsh  alone ;  and  for  all  such  works  Welsh 
alone  was  the  party  to  be  paid.  My  impression  certainly 
is>  that  no  new  contract  whatever  has  been  entered  into  by 
the  company  with  Welsh  or  with  the  Plaintiff;  and  therefore 
the  question,  how  £Bur  the  company  can  be  boimd  by  a  con- 
tract not  imder  seal,  does  not  arise.  The  company  has  never 
released  the  contractors  or  their  sureties  firom  the  perform- 
ance of  the  contract,  nor  have  they  ever  sought  to  be  re- 
leased.   It  is  quite  consistent  with  the  contract,  thaty  after 


CASES  IN  CHANCERY.  833 

the  partnership  was  dissolved,  the  company  should  continue         1863. 
to  employ  one  of  the  two  contractors,  and  that  they  should      Aapinall 
be  bound  to  pay  him  for  the  work  done.     In  Thacker  v.    ^^  i^ndon 
8hepherd{a),  a  case  at  Nisi  Prius,  it  was  decided  that     and  North 
money  paid   to  Defendant's    use  by  a  solvent  partner   Railway  Ck>. 
out  of  his  separate  property,  after  the  bankruptcy  of  his     jutUmmii, 
partner,  in  pursuance  of  a  contract  made  before  the  bank- 
ruptcy, may  be  sued  for  in  the  name  of  the  solvent  partner 
only,  without  joining  the  assignees  of  the  bankrupt  part- 
ner.   That  case  is  analogous  to  the  present     Here,  after 
the  dissolution,  the  parties  become  tenants  in  common,  and 
the  partner  who  in  pursuance  of  the  joint  contract  solely 
does  the  work,  might  at  law  sue  alone  and  in  his  own  name. 
In  the  case  to  which  I  have  referred,  it  was  argued  that 
the  demand  was  on  a  joint  contract;  but  the  Court  said 
"  the  action  is  for  money  paid  by  Plaintiff  for  Defendant's 
use.     The  money  was  not  paid  till  a  year  after  the  bank- 
ruptcy of  Plaintiff's  partner.     It  was  not  paid  out  of  the 
partnership  effects,  but  out  of  the  separate  estate  of  the 
Plaintiff"    So,  in  this  case,  H^elsh  might  sue  for  all  work 
done  since  the  IQth  of  May,  1848;  at  all  events,  in  equity 
he  would  be  entitled  to  be  paid  for  all  that  he  had  done  sepa- 
rately after  that  date. 

On  the  25th  of  May,  Welsh  assigned  to  the  Plaintiff  the 
benefit  of  the  contract.  Upon  the  effect  of  that  transaction 
much  doubt  might  certainly  arise.  It  might  be  contended 
that  he  could  not  transfer  the  contract  to  another  party 
without  the  consent  in  writing  of  the  company.  Into  this 
question,  however,  it  is  not  necessary  for  me  to  enter.  I 
do  not  understand  it  to  be  put  that  the  company  consented 
to  the  assignment  in  the  sense  of  thereby  releasing  the 
original  contractors  from  any  of  their  obligations.  One  effect 
of  the  assignment  at  least  was  to  transfer  to  the  Plaintiff 
the  right  to  all  monies  become  due  to  Welsh  in  respect  of 

(a)  2  Chit  Bop.  652. 
VOL.   XL  Z  H.  W. 
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1863.        works  d<me  befbre^  and  also  to  become  doe  in  respect  of 

jUnvALL     woAb  done  after  the  dissolution.    How  fiur  this  might,  if 

ThsLoitdov   ^^®  dissolution  had  not  occurred,  have  affected  a  debtor 

^mm^     to  the  partnership  or  to  the  particular  contractor, — ^whe- 

Bailwat  Co.   ther  the  company  might  not  still  be  entitled  to  say  that 

jMdffmmU,     they  would  have  no  dealing  with  the  party  taking  under 

the  assignment,  but  would  settle  with  the  parties  who  had 

contracted  with  them,— or  how  the  case  may  have  stood 

as  to  the  interest  of  WeUh  alone,  it  is  not  necessary  for 

me  to  say.    The  assignment  to  the  Plaintiff  in  this  case 

clearly  gives  him  a  claim  to  some  relief;  and  the  question 

then  is,  to  what  extent  he  is  entitled  to  relieC 

I  have  never  doubted  that  the  release  which  the  com- 
pany have  obtained  from  Sharp  cannot  stand  against 
Welsh  or  the  Plaintiff  It  was  urged  by  the  Solicitor- 
Qenend  that  the  company  was  morally  justified  in  taking 
a  release  from  Sharp,  because,  as  he  contends,  the  name  of 
Sha/rp  had  been  improperly  used  in  the  action,  by  which 
he  would  be  unjustly  exposed  to  liability.  I  fear,  that^  in 
the  circumstances  of  the  case,  I  cannot  give  the  company 
credit  for  having  acted  out  of  r^ard  and  compassion  to  the 
interests  of  Sharp.  The  evidence  of  what  took  place  at 
interviews  between  the  parties  is  contradictory,  but  the  &cts 
which  appear  on  the  written  documents  are  subject  to  no 
question.  It  appears,  that,  on  the  8th  of  June,  1849,  Sharp 
wrote  a  letter  to  the  directors  of  the  company,  drawing 
their  attention  to  the  work  which  he  stated  that  he  had 
done,  and  asking  for  payment^  and  at  the  same  time  in- 
forming the  company,  that,  in  consequence  of  the  insolvency 
of  Welsh,  they  could  not  be  justified  in  paying  any  portion 
of  the  amount  due  to  any  other  person  than  himself;  yet 
the  company,  instead  of  accepting  this  letter  as  disdiaiging 
them  from  the  necessity  of  making  any  further  payments  to 
Welsh,  actually,  on  the  7th  of  July  following,  paid  the 
Plaintiff  1,2492.;  and  they  pay  such  slight  regard  to  the 
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remonstrances  of  Sharp,  that  the  receipt  is  taken  as  for  a         1853. 
payment  made  on  account  of  Welsh.     It  is  plain  that  the      abkhIll 
company  were  content  to  allow  Welsh  to  go  on  with  the  J'- 

works,  and  to  pay  the  monies  which  from  time  to  time    and  North 
became  due  to  Welsh,  or  to  the  Plaintiff  as  representing    Railway  Co. 
Sharp  and    Welsh,  the   contractors; — ^the  money  being      j^idament 
sometimes  paid  to  the  Plaintiff  directly.     "When,  however, 
the  action  is  commenced  against  them  by  the  Plaintiff,  the 
company  for  the  first  time  allow  themselves  to  be  brought 
into  communication  with  Sharp,  and  settle  an  account 
with  him,  without  any  investigation  as  to  the  amount  of 
works  done  by  the  Plaintiff  and  Welsh  since  the  10th  of 
May,  1848,  during  which  time  Sharp  had  done  nothing. 

It  is  impossible  that  a  release  taken  in  such  a  manner 
can  be  sustained.  I  should  not  need  any  authority  for  my 
decision  on  that  pointy  but  there  are  authorities  applicable  to 
such  a  case,  even  at  law.  The  Courts  of  law  may  not  have 
power  to  set  aside  a  release ;  but>  that,  in  such  a  case,  they 
would  not  hesitate  to  prevent  the  Defendant  from  pleading 
the  release,  is  plain  from  the  cases  of  PhiUips  v.  Clagett  (a), 
and  Barker  v.  Richardson(b),  in  which  latter  case,  a  release 
given  in  circumstances  in  many  respects  substantially  the 
same  as  those  now  before  me,  was  not  allowed  to  be  set  up. 
In  this  case,  there  is  no  reason  to  doubt  that  the  company 
had  throughout)  and  at  the  time  of  taking  the  release,  full 
knowledge  of  the  respective  positions  of  Sharp  and  Welsh, 
and  of  the  Plaintiff,  with  regard  to  the  contract  and  the 
works  which  have  been  done  in  its  execution. 

The  Plaintiff  is  entitled  to  a  declaration  of  the  Court 
that  the  partnership  between  Welsh  and  Sharp,  as  co-con- 
tractors^ under  the  indenture  of  the  1st  of  February,  184*7, 

(a)  11  M.&  W.  84.  Seo  WiUiami  v.  Roberts,  8  Hare,315;  and 
Dwm  V.  Cox,  11  Hare,  61.  (b)  1  Y.  &  J.  362. 

Z  2 


836  CASES  IN  CHANCEBY. 

185a        ceased  and  determined  on  the  10th  of  May,  184A,  when 
AsnxAiL     execution  was  levied  on  the    moiety  of  Sha/rp  in  the 
Thx  i^ndon   &^^^  chattels,  and  effects  of  the  said  partnership;  and 
^^  ^^*^°     ^^^  Welshy  having  been  permitted  by  the  Defendants,  the 
RulwatCo.    London  and  North-Western  Bailway  Company,  to  com- 
Jmdgm€HL     p^^te  the  Said  contract  by  himself  and  his  agents,  became 
entitled  to  receive  all  monies  that  should  become  dne  and 
payable  in  respect  of  works  done  under  the  said  contract^ 
from  and  after  the  said  10th  of  May;  and  that  the  Plaintiff 
became  entitled,  under  the  indenture  of  aseognment  of  the 
25th  of  May,  184f8,  to  the  share  and  interest  of  Welsh  in  all 
monies  then  due  to  Welsh  in  respect  of  works  executed 
under  and  in  pursuance  of  the  said  contract  prior  to  the 
10th  of  May,  1848,  and  to  all  monies  due  or  to  become 
due  to    Welsh  in  respect  of  works  executed  under  and 
pmrsuant  to  the  said  contract  subsequently  to  the  said 
10th  of  May,  1848;  and  ihat^  as  between  the  Plaintiff  and 
the  Defendants,  the  London  and  North-Westem  Bailway 
Company,  the   Plaintiff  became   entitled  to  receive  all 
monies  that  were  payable  to  Welsh  after  the  25th  of 
August^  1848,  when  the  Plaintiff  gave  notice  to  the  said 
Defendants  of  the  assignment  of  the  25th  of  May,  1848; 
and  that  the  release  of  the  15th  of  February,  1850,  ob- 
tained by  the  Defendants,  the  London  and  NorthrWeti' 
em  Bailway  Company,  from  the  Defendant  Sharp,  is 
void  as  against  the  Plaintiff  and  the  Defendants,  the  as- 
signees of  Welsh.    I  also  direct  an  account  of  all  monies 
which  have  become  due  and  payable  by  the  Defendants, 
the  London  and  North-Westem  Bailway  Company,  in  re- 
spect of  works  executed  under  or  pursuant  to  the  said  con- 
tract, and  for  interest  thereon  pursuant  to  the  said  contract^ 
distinguishing  in  such  account  the  amount  due  for  works 
done  prior  to  the  10th  dT  May,  1848,  from  the  works  done 
subsequently ;  and  also  an  account  of  all  payments  made  by 
the  Defendants,  the  London  and  North-Westem  Bailway 
Company,  in  respeet  of  works  executed  under  or  in  pur- 
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8uanee  of  the  said  contract^  distinguishing  in  like  manner         1853. 
the  payments  made  in  respect  of  works  executed  prior  to  the      Abpih all 
T  0th  May,  1 848,  from  the  payments  made  in  respect  of  works   _.      *^ 
executed  subsequently,  and  stating  to  whom,  and  when,  and    and  North 
on  whose  receipt,  all  such  payments  respectively  were  made ;    Railway  Co. 
and  an  inquiry  whether  any  and  what  monies  were  on  the      ^.^j;;;^ 
10th  of  May,  184-8,  due  to  or  from  the  Defendant,  Sliarp, 
on  a  balance  of  accoimt  between  him  and  Welsh,  as  co-part- 
ners, in  respect  of  the  said  contract;  and  that  all  accounts 
necessary  for  such  inquiry  be  taken.     The  costs  will  be  re- 
served,  and  there  will  be  liberty  to  any  party  to  apply. 


T 


WILKINSON  V.  CUMMINS. 

Jan,  20th, 
HE  bill  was  filed  by  a  holder  of  236  shares  of  the  third  ConatrucUon 

•^  .  .of  the  deed 

series  in  the  Union  Bank  o{  Australia,  on  behalf  of  him-  of  association 

#    •  •  • 

self  and  all  other  holders  of  similar  shares,  complaining  ^tock  buikiDg 
that  the  principle  upon  which  the  profits  of  the  company  ^^^Jl^^ 
had  been  and  were  about  to  be  distributed  was  erroneous,  holders  whose 

_    -  ,  .  .         ,  .  ,  ,  ,  shares  had 

and  that  the  proportions  m  which  certam  reserved  or  pur-  been  created 
chased  shares  of  the  company  were  proposed  to  be  distri-  J^^^^  ®^ 
buted  amongst  the  several  series  of  shareholders  were  also  upon  »ome  of 

*^  ^  which  the 

erroneous  and  unjust.  amount  of  the 

shares  had, 
and  upon 

The  Union  Bank  of  Australia  was  formed  in  1837,  and  2^^"^^^^ 
20,000   251.  shares  were  then  subscribed  for,  and  subse-  to  be  paid  up, 

.  ...     1    — a8govemiu|f. 

quently  paid  up.  In  1839,  the  bank  increased  its  capital  the  rights  of 
by  the  addition  of  12,000  other  25i.  shares,  which  were  also  ^a^^of"^ 
subscribed  for  and  paid  up.  In  1841,  the  company  resolved  shareholders, 

5  r     J  yfjj^i^  referenofr 

to  increase  the  capital  to  1,000,0002.;  and  for  that  purpose  to  a  provision 

enabling  the 
directors  to 
declare  a  dividend  out  of  the  profits,  "  and  to  apply  such  dividend  either  as  a  bonus  to  be 
added  to  the  respective  shares,  or  as  interest  or  dividend  upon  shares,  or  upon  the  amount 
paid  up  in  respect  of  such  shares,  or  as  part  bonus  and  part  interest,  or  dividend,  or  othep> 
wise,  as  they  may  deem  most  expedient,  and  to  divide  such  dividend  or  bonus  into  as 
many  equal  parts  as  there  shall  be  shares  then  held  in  the  capital  of  the  Ck>mpaDy." 


dSS 
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1853. 

WlLKlNSOlf 
V. 

CuMMim. 

StaUmeni. 


created  8000  other  252.  shares,  upon  which  91.  10s.  per 
share  was  paid  in  January,  1842.  Upon  the  latter  shares 
no  further  calls  had  ever  been  made.  The  bank  had  firom 
time  to  time  declared  dividends  of  6  per  cent,  and  bonuses 
which  had  varied,  and  been  at  times  22.,  82^  and  42.,  which 
had  been  added  to  the  62.  per  cent.  These  payments  had 
been  always  calculated  on  the  paid-up  capital  of  the  com- 
pany, and,  consequently,  the  holders  of  the  shares  of  the 
third  series  had  only  received  for  each  share  1-1 0th  of  the 
sum  received  by  the  holders  of  the  shares  of  the  first  two 
series.  In  the  years  1 847  and  1848,  when  the  shares  of  the 
company,  as  well  as  that  of  other  banking  and  trading 
companies,  were  greatly  depressed,  the  directors,  by  the 
authority  of  the  company,  purchased  about  5000  shares. 
The  greater  portion  of  those  shares  had  been  since  sold,  and 
the  remainder,  it  was  resolved,  by  a  resolution  of  July, 
1852,  to  offer  to  the  shareholders  of  the  company  at  the 
price  of  422.  for  the  paid  up  shares,  and  42.  4^.  for  the  third 
class  of  shares,  according  to  the  proportion  of  the  stock  of 
the  company  held  by  the  proprietors  respectively.  The 
profits  of  the  company  had  subsequently  increased,  and  a 
divisible  profit  of  122.  per  cent.,  either  in  the  shape  of 
dividend,  of  interest^  or  of  bonus,  was  about  to  be  declared. 
The  Plaintiff  now  insisted  that  the  circumstance  that  the 
company  had  not  thought  proper  to  call  for  more  than 
22.  108.  on  each  of  his  shares  was  imimportant,  and  that  he 
was  entitled  to  an  equal  dividend  on  his  shares  (subject  to 
interest  being  allowed  on  the  capital  advanced)  with  the 
holders  of  shares  of  the  first  and  second  seriea  He  also 
demanded,  that,  in  the  distribution  of  the  reserved  or  pur- 
chased shares,  he  should  be  allowed  the  proportion  to 
which  the  number  of  his  shares  entitled  him.  On  this 
principle  he  claimed  eighteen  of  the  shares;  but  the 
directors  had  awarded  him  two  only. 


The  clauses  in  the  deed  of  association  which  were  chiefly 
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referred  to  in  the  argument  and  ihe  judgment^  were  the 
33rd  and  the  107th.  The  33rd  clause  was  as  follows: — 
"  That  it  shall  be  lawful  for  the  Board  of  Directors^  subject 
to  the  provision  next  hereinafter  contained,  to  declare  a 
dividend  from  time  to  time  out  of  the  profits  of  the  com- 
pany, to  be  calculated  on  a  statement  to  be  laid  before  the 
proprietors  at  the  annual  general  meeting  as  hereinafter 
provided,  and  that  it  shall  be  optional  with  the  said  board 
to  apply  such  dividend  either  as  a  bonus  to  be  added  to 
the  respective  shares,  or  as  interest  or  dividend  upon  such 
shares,  or  upon  the  amount  paid  up  in  respect  of  such 
shares,  or  as  part  bonus  and  part  interest  or  dividend,  or 
otherwise,  as  they  may  deem  most  expedient^  and  to  divide 
such  dividend  or  bonus  into  as  many  equal  parts  as  there 
shall  be  shares  then  held  in  the  capital  of  the  company/' 
The  107th  was,  "That  every  proprietor  of  the  company^ 
his  or  her  heirs,  executors,  administrators^  and  assigns,  as 
between  him,  her,  and  them,  and  the  other  proprietors,  and 
their  respective  heirs,  executors,  administrators,  and  assigns, 
shall  be  answerable  and  liable  for  or  in  respect  of  the 
debts,  liabilities  and  demands  of  or  upon  the  company,  in 
proportion  to  his  or  her  share  or  interest  for  the  time  be- 
ing in  the  said  company,  and  not  further  or  otherwise/' 


WmUKBOH 
CUMMIVS. 


^^••••vWl^Ww^  0 


A  motion  was  now  made  on  behalf  of  the  Plaintiff  on 
the  record  and  the  holders  of  other  like  shares,  for  an  in- 
junction to  restrain  the  directors  from  making  or  declaring 
any  division  of  the  profits  of  the  company  among  the  pro- 
prietors of  shares  in  the  company  otherwise  than  in  propor- 
tion to  the  number  of  shares  held  by  the  proprietors  re- 
spectively ;  and  to  restrain  them  also  from  transferring  or 
causing  to  be  transferred  the  reserved  shares  in  the  com- 
pany among  the  proprietors  of  shares,  otherwise  than  in 
proportion  to  the  number  of  shares  in  the  company  held 
by  such  proprietors  respectively. 
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Mr.  RoU  and  Mr.  Speed  in  support  of  the  motion,  con- 
tended, that,  upon  the  ordinary  rule  affecting  all  partner- 
ships, each  partner,  in  the  absence  of  any  special  provision 
to  the  contrary,  was  entitled  to  share  equally  in  the  profiti^ 
as  he  was  liable  equally  to  the  losses.  The  Plaintiff  and 
the  other  subscribers  to  the  third  series  were,  in  £act^ 
holders  of  shares  of  25{.,  the  same  amount  as  the  other 
shares.  If  their  share  of  the  capital  had  not  been  required, 
it  was  a  matter  purely  within  the  discretion  of  the  directors^ 
They  might  have  called  for  it  if  the  money  had  been  neces- 
sary. They  had  done  right  not  to  call  for  it^  if  it  was  not 
necessary.  The  shareholders  who  had  paid  the  full  amount 
might  with  propriety  be  allowed  interest  on  their  capital 
before  the  calculation  of  the  surplus  profits,  but  they  could 
be  entitled  to  no  greater  benefit  than  the  third  series  of 
shareholders  in  other  respecta 


The  deed  of  association,  by  treating  the  shares  as  integral 
things,  affirmed  the  operation  of  the  general  principle  on 
which  the  Plaintiff  relied. 


The  SolicUor-QtrijemL  and  Mr.  Sel/wyn  for  the  Defend- 
ants, the  directors  of  the  company,  submitted,  that  the  ap- 
plication was  utterly  imreasonable,  and  the  argument  in 
its  support  without  foundation.  It  would  be  r^arded  as 
incredible  by  any  banker  of  the  city  of  London  that  the 
Court  had  been  occupied  for  hours  in  the  discussion  of  the 
question  whether  the  shareholder  of  a  banking  company 
who  had  contributed  22.  108.  was  entitled  to  the  same 
share  of  the  profits  as  he  who  had  contributed  252.  The 
proposition  insisted  upon  by  the  counsel  for  the  Plaintiff 
was  no  less  than  this: — ^That^  whereas  the  shareholders  who 
had  paid  up  their  shares  were  entitled  only  to  12  percent 
on  their  capital,  the  shareholders  of  the  third  series  were 
entitled  to  115  per  cent  on  their  proportion  of  the  same 
capital.    The  profits  to  be  distributed  were  about  12  per 
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cent ;  that  would  be  608.  on  a  251  share.  The  Plaintiff 
says, "  I  claim  608.  as  a  dividend  on  my  21,  108.,  but  I  am 
willing  to  pay  you  51.  per  cent,  interest  on  the  221.  108. 
which  I  have  yet  to  pay ;  that  will  amoimt  to  228.  6d., 
which  being  deducted  from  the  608.  leaves  me  entitled  to 
II.  178.  6d."  There  was  nothing  in  the  language  of  the 
deed  which  justified  any  such  claim.  It  was,  moreover, 
opposed  to  the  practice  of  the  company  ever  since  its  con- 
stitution. The  Plaintiff,  and  all  other  shareholders  of  his 
class,  had  attended  the  general  meetings  of  the  company^ 
had  approved  of  the  principle  and  mode  of  distribution  of 
its  profits,  and  had  received  their  proportion  of  those  pro- 
fits on  that  footing.  The  Plaintiff  had,  in  fact^  purchased 
his  shares  in  the  market  on  the  footing  that  they  were  en* 
titled  to  no  more  of  the  profits  than,  according  to  the  usage 
and  practice  of  the  company,  had  always  been  paid  in  re- 
spect of  those  shares.  Even  if  the  provisions  of  the  deed 
had  been  (as  they  were  not)  in  the  Plaintiff's  favour,  still 
the  continued  usage  and  practice  of  the  company  in  divid- 
ing the  profits  according  to  the  paid-up  capital  was  suffi- 
cient to  abrogate  that  provision.  This  rule  was  applied  to 
all  partnership  contracts,  and  a  contrary  rule  would  be  ob- 
viously most  unjust.  .With  regard  to  the  distribution  of 
the  reserved  shares,  the  matter  was  clearly  within  the 
powers  and  discretion  of  the  general  meeting;  and  the  gene- 
ral meeting,  and  not  that  Court,  should  have  been  appealed 
to  on  that  subject  They  insisted,  that,  on  all  these  grounds, 
and  especially  in  the  case  of  an  attempt  to  interfere  with 
the  habitual  course  of  the  company  after  it  had  been  pur- 
sued without  question  for  ten  years,  the  motion  should  be 
refused  with  costs. 


186a 
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Mr.  Rv^seU  and  Mr.  Hobhouae,  for  two  Defendants  who 
were  holders  of  shares  of  the  first  and  second  series,  and 
were  made  parties  as  representing  those  classes,  and  who 
had  no  shares  of  the  third  series,  argued  that  the  amount 
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which  each  proprietor  had  contributed,  wbb,  in  fisbct^  his 
share.  There  was  nothing  in  the  word  ^ share''  to  entitle 
the  Plaintiff  to  equality  in  the  distribution  of  the  profits 
without  regard  to  what  he  had  contributed.  It  was  true 
the  shareholders  were  all  equally  liable  to  third  persons; 
but,  as  among  themselves,  if  losses  occurred,  the  share- 
holder who  had  paid  H,  10s.  only  would  not  be  charged 
with  more  than  one-tenth  of  the  amount  with  which  the 
contributor  of  252.  would  be  charged;  and,  this  being  so, 
he  was  entitled  to  profits  only  in  the  same  proportion. 

The  following  cases  were  referred  to  on  different  branches 
of  the  argiunent : — Lord  v.  The  Oovemar  cmd  Ccmvpcmy 
of  tlie  Copper  Miners  (a).  Const  v.  Harris  (6),  CarUsle  v. 
SotUh-Eastem  BoMway  Compcmy  (c),  Richourdson  v.  Lar- 

pent(d). 


At  the  conclusion  of  the  argument,  the  Vice-Chancellor 
inquired  whether  the  parties  would  consent  that  the  case, 
with  the  affidavits  now  before  the  Court,  or  with  further 
affidavits,  should  be  treated  as  a  motion  for  a  decree  ? 

Mr.  RoU,  for  the  Plaintiff  said  he  was  willing  to  consent 
to  that  course;  but  no  assent  to  it  was  given  by  the  Do* 
fendants. 


Judgment, 


Vice-Chancellor  : — 

I  shall  not  delay  giving  my  judgment  in  this  case.  I 
have  been  able  during  the  day  to  consider  the  argument  of 
the  learned  counsel  on  both  sides,  and  I  think  it  is  desirable 
that  I  should  give  my  opinion  at  once. 


(a)  2  Phil.  740. 
(6)  T.  &  R.  496. 


(e)  1  M<N.  &  O.  689. 
(d)  2Y.&C.aC.«)7. 
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This  is  not  so  clear  a  case  on  the  part  of  the  Defendants 
as  I  had  at  first  thought^  nor  as  the  necessary  result  of  this 
application  nvould  perhaps  make  it  appear  to  be.  It  was 
said,  on  the  part  of  the  Defendants,  that  it  ia  aknost  an 
absurdity,  and  would  be  so  considered  in  the  city,  if  the 
people  there  were  to  be  told  that  a  case  was  argued  for 
several  hours  in  a  court  of  justice,  in  order  to  ascertain 
whether  one  party,  who  had  contributed  21.  lOa.  towards  a 
mercantile  speculation,  was  to  receive  a  share  of  the  profits 
of  an  equal  amount  to  another  partner  who  had  contributed 
222.  lOs.  more  towards  the  same  speculation.  It  does  not 
appear  to  me  that  this  case  can  be  reduced  to  that  state  of 
thinga  I  concur  to  a  great  extent  in  the  argument  for  the 
Plaintiff;  and  I  think  it  is  clear,  that,  looking  to  the  deed,  the 
capital  was  to  be  divided  into  shares,  that  there  was  to  be 
a  certain  number  of  original  shares  of  252.  each,  and  that 
an  increase  of  capital  might  be  made  by  issuing  new  shares, 
not  to  any  specified  amount,  but  an  increase  which  might 
have  been  carried  on  to  the  extent  of  a  million.  The  II4th 
section  seems  to  have  provided,  with  some  degree  of  care^ 
that  the  shares  should  not  be  formed  in  fractional  parts. 
Looking,  therefore,  to  the  whole  of  the  deed,  it  seems  evident 
that  the  company  was  not  formed  upon  the  principle  that 
many  joint-stock  companies  are,  and  that  they  could  not,  as 
railway  companies  have  thought  they  can,  divide  their 
sharea  It  was  not  a  company  of  ih&t  description.  The 
capital  was  to  be  held  in  definite  shares,  except  that  the 
increased  capital  was  not  necessarily  to  be  issued  according 
to  any  given  amount  of  shares.  In  accordance  with  this 
power,  additional  shares  were  issued  by  the  company  in 
1841,  and  also  at  the  beginning  of  1842.  In  each  of  those 
cases  the  company  provided  that  the  shares  should  be  of  the 
same  amount,  viz.  251,  each ;  and  they  provided  in  the  last 
instance  that  the  capital  of  the  company  should  be  one 
million  in  the  whola  Therefore,  it  is  dear  that  the  result 
of  the  whole  proceeding  on  the  part  of  the  company  has 
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been  to  create  a  share  capital,  a  capital  to  be  allotted  in 
definite  shares  of  251.  each,  of  which  there  were  to  be  no 
fractional  parts,  and  that  every  person  holding  one  of  such 
shares  was  to  be  admitted  as  a  shareholder  to  the  extent  of 
his  shares  and,  as  was  admitted  by  the  Solicitor-Qeneral,  to 
every  personal  privilege, — ^that  of  voting,  and  so  on,— con- 
ferred by  the  deed,  except  as  to  the  dividends. 


In  the  course  of  the  argument,  I  put  this  case : — Suppose 
two  parties,  A.  and  B.,  agree  to  enter  into  partnership,  witK 
a  capital  of  10,0002.,  and  to  advance  that  capital  in  equal 
shares ;  but^  as  regards  B,,  he  is  told  that  he  need  not  pay 
up  his  share  of  the  capital  until  after  so  many  days  notice : 
-—would  any  one  doubts  that,  under  such  a  partnership 
agreement,  each  would  be  entitled  to  receive  his  dividend  in 
equality,  although  his  capital  was  not  paid  up?  B,,  not  having 
paid  a  siugle  farthing,  while  his  partner  had  paid  the  whole 
of  his  50002.,  would  be  a  partner  equally  entitled  and  liable 
to  participate  in  profit  and  loss.  I  cannot  distinguish  that 
case  from  this.  Here  we  have  a  capital  of  a  million,  divided 
into  so  many  shares.  A  purchaser  of  a  number  of  shares 
may  say  that  he  has  embarked  in  a  concern  of  which  half 
the  capital  only  is  paid  up,  and  that  he  is  told  that  the 
concern  does  not  want  it  all,  and  that  he  can  only  be  called 
upon  to  pay  on  certain  stipulated  days  and  time&  That 
would  be  a  state  of  things  wholly  independent  of  any  pro- 
vision in  the  deed,  except  as  regards  profit  and  loss ;  but, 
when  we  come  to  the  provision  of  the  deed  as  regards  the 
loss,  I  think  that  the  107th  section  is  sufficiently  explicit, 
when  it  says  that  the  shareholder  shall  be  a  partner  to  the 
extent  of  his  share  or  interest  in  the  concern.  When,  how- 
ever, the  question  is  one  of  profit,  it  is  urged  that  he  is  to  be 
considered  as  a  partner  only  to  the  extent  of  the  capital  he 
has  paid  up.  I  cannot  agree  to  that  argument  The 
shareholder  is  interested  to  the  extent  of  his  share  in  the 
capital;  and  that  is  2oL    He  has  become  a  shareholder  in 
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the  capital  to  a  given  amount,  and  he  is  interested  in  that 
capital  to  that  extent  The  word  "Share"  implies,  or 
seems  to  me  to  imply,  252.,  and  I  cannot  think  that  it 
implies  anything  else.  For  every  share  that  he  holds,  he 
is  interested  to  that  extent,  whether  he  has  paid  the  whole 
of  the  calls  or  not  His  liability  under  the  deed  is  neither 
more  nor  less  than  that  amount;  and  I  think  his  interest  is 
co-extensiva  He  may  be  liable  to  forfeit  the  shares  if  he 
fiuls  to  pay  up  his  calls ;  but  he  is  not  the  less  a  shareholder 
for  that  reason,  or  because  the  company  has  not  thought  i% 
necessary  to  call  upon  him  to  pay  up  the  amount  of  his 
6hare&  So  far  I  agree  with. the  Plaintiff  in  his  argument; 
and  I  certainly  should  have  expected,  prim&  &cie,  that  tilie 
party  would  have  taken  an  equal  share  in  the  profits  who 
thus  might  be  called  upon  to  bear  an  equal  share  in  the 
losses.  I  should  have  expected  this  if  there  had  been 
nothing  in  the  deed ;  but,  finding  a  provision  in  the  deed  as 
to  loss,  I  think  so  much  more  strongly* 
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I  confess,  that,  in  the  outset,  my  opinion  was  that  the 
question  might  be  determined  by  the  33rd  clause  of  the 
deed,  or  by  such  lights  as  might  be  gained  fix>m  other  clauses. 
With  regard  to  this  clause,  a  difficulty  arose  in  my  mind ; 
and,  until  I  heard  the  argument  on  the  other  side,  I  did  not 
feel  the  full  force  of  some  parts  of  the  clause  upon  the  con- 
tract which  the  parties  have  entered  into.  Mr.  RoU  says, 
that^  looking  at  the  previous  grounds  on  which  the  case  is 
put^  and  upon  which  I  have  expressed  my  agreement  with 
him,  the  Court  will  not  be  disposed  to  deprive  the  party 
of  the  benefit  of  paying  up  his  shares  in  faU,  unless  it  is  im- 
peratively called  upon  by  the  terms  of  the  clause  to  do  so; 
I  shall  not  shrink  from  giving  my  opinion  upon  that  clause, 
aldiough  the  view  I  entertain  of  it  may  have  to  undergo 
revision  when  the  cause  comes  on  for  hearing,  and  other 
facts  and  circumstances  are  brought  to  light  which  may 
have  a  bearing  on  the  casa    As  I  am  driven  to  a  decision 
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upon  the  33rd  clause,  I  must  say  that  I  cannot  come  to  a 
decision  upon  it  in  favour  of  the  Plaintiff 

I  admit  there  is  a  great  deal  in  &Your  of  the  view  the 
Plaintiff  has  taken  as  to  the  imreasonableness  of  a  party 
being  subjected  to  share  the  loss,  while  at  the  same  time  he 
is  not  to  be  entitled  to  an  equal  participation  in  the  profits; 
but^  on  the  other  hand,  there  is  some  degree  of  unreasonable- 
ness in  the  contrary  conclusion.     I  did  not  feel  it  so  strongly 
as  it  was  pressed  upon  me,  and  for  the  reason  I  have  abeady 
stated, — ^that  a  party  who  had  entered  into  such  a  contract 
should  participate  in  the  profits  to  the  full  extent  of  his 
25L  share;  but  I  find  that  the  Plaintiff  says  this: — ^''I  en- 
tered into  this  contract,  though  I  knew  of  this  33rd  dausa 
Whatever  may  be  its  construction,  I  am  content  to  place 
myself  in  this  position, — ^that  I  am  not  to  be  in  a  condition 
to  force  the  acceptance  of  my  capital  upon  the  company.   I 
will  allow  the  directors  to  say  whether  or  not  the  whole  of 
my  capital  shall  be  paid  up.    I  agree  to  be  placed  in  such 
a  position  that  I  may  never  be  to  all  intents  and  purposes 
a  holder  entitled  to  profits  on  my  full  shares — supposing 
that  to  be  the  construction  of  the  33rd  clause  of  the  deed. 
I  am  content  to  put  myself  in  that  position,  although  I  may, 
in  case  of  misfortune,  be  liable  to  the  whole  loea'^    Now, 
one  certainly  requires  strong  evidence,  on  the  teuce  of  it,  that 
that  is  the  meaning  of  the  deed,  before  one  can  arrive  at  that 
conclusion;  though,  at  the  same  time,  it  is  not  so  extraordi- 
nary a  contract  for  a  man  to  enter  into  as  the  Plaintiffs 
argument  suggests.    He  may  say,  "  I  know  that  I  amgoing 
into  the  market  to  buy  sharea    I  know  that  I  shall  not  be 
called  upon  to  pay  them  up  without  a  certain  number  of 
months'  notice;  and  I  knowthat  I  can  never  be  called  upcm 
to  pay  them  up  without  that  notice;  and  I  think  that  is  an 
advantage  which  will  counterpoise  to  me  for  the  disadvan- 
tage of  being  subjected  to  contribute  to  the  whole  losses  of 
the  concern.'"  It  is  not^  therefore,  an  agreement  so  unieason- 
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able  that  the  Court  must  be  driven  to  say,  that  it  can  have 
no  other  interpretation  than  that  put  upon  it  by  the  Plain- 
tiff 

In  coming  to  this  third  class  of  shareholders,  the  great 
difficulty  which  Mr.  RoU  appears  to  have  had  to  deal  with, 
is  the  clause  which  enables  so  much  of  the  capital  to  remain 
unpaid,  and  which  provides  for  the  payment  of  interest  on 
the  capital.  He  is  not  able  to  fix  the  rate  of  interest,  and 
he  says,  I  am  bound  to  take  the  common  meaning  of  the 
term  "  interest^''  and  that  it  means  the  legal  interest  of  51. 
per  cent  Now,  I  find  a  clause  in  the  deed  which  says  that 
parties  who  advance  capital  are  to  be  paid  interest  at  the 
rate  of  51.  per  cent ;  but,  except  for  this  circumstance,  there 
is  nothing  in  the  deed  to  induce  the  Court  to  suppose  that 
the  interest  was  to  be  fixed  at  51.  per  cent ;  and,  looking  at 
that  hct,  and  also  to  the  fact  that  this  bank  was  an  under- 
taking whose  afi&drs  were  to  be  carried  on  in  Aiistralia 
(where  the  rate  of  interest  is  very  high),  it  is  not  clear  that 
the  interest  was  limited  to  any  amount;  and,  if  it  were,  it 
would  certainly  not  be  limited  to  any  such  amoimt  as  the 
legal  rate  of  interest  in  this  country. 
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There  is  much  difficulty  running  through  the  construction 
of  the  clause  suggested  on  behalf  of  the  Plaintiff  It  stands 
thus : — First,  the  directors  are  to  take  the  dividend  out  of  the 
profita  I  think  that  the  words  'dividend'  and  'profit,'  cannot 
be  used  here  in  the  ordinary  mercantile  sense  of  interest  on 
capital ;  neither  can  they  well  be  used  to  signify  the  ordinary 
rate  of  interest  on  capital,  because  it  is  the  well-known  prac- 
tice of  every  mercantile  firm,  I  believe,  to  make  a  deduction 
for  interest  before  they  estimate  their  profits.  Now,  all  such 
advances,  I  agree,  were  made  to  the  company  by  way  of 
loans,  for,  all  those  sums  might  be  recalled  by  the  parties 
advancing  them.  All  these  matters  would,  therefore,  be  dis- 
posed of  before  we  come  to  the  33rd  clause  of  the  deed; 
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and  this  3Srd  clause  must  refer  to  nvhat  the  actual  proffits 
were,  after  paying  all  interest  of  this  kind,  and  the  other  en- 
gagements and  liabilities  of  the  company.  The  directors  are 
to  make  out  a  statement  of  the  profits,  and  declare  a  divi- 
dend, and  then  it  is  said  it  shall  be  optional  with  the  board 
to  apply  such  dividend.  Here  it  is  that  the  word  "  dividend  " 
appears  to  be  used  in  two  senses:  they  are  to  declare  a  ''di- 
vidend,'' and  therefore  I  think  "  dividend"  here  must  mean 
the  entire  gross  siun  applicable  to  dividend.  They  are  to 
apply  such  dividend,  either  as  a  bonus  to  be  added  to  the 
capital  of,  or  as  dividend  or  interest  on,  their  respective 
shares.  Thus,  we  have  a  three-fold  division; — it  is  to  be 
•'bonus,"  or  ** interest/'  or  "dividend,"  on  the  shares;  and 
then  comes  this  alternative,  "  or  upon  the  amount  paid  up 
in  respect  of  such  sharea"  And  upon  this  arises  neariy  the 
whole  question. 

It  is  clear  the  SSrd  section  looks  forward  to  the  possible 
increase  of  the  amount  of  capital  The  increase  was  to  be 
made  within  such  time,  and  in  such  manner  of  payment  as 
should  be  thought  requisite ;  but  no  call  was  to  be  made 
in  respect  of  such  increase  of  capital,  except  by  the  autho- 
rity of  a  general  meeting ;  and  the  board  of  Directors  were 
to  be  authorised  by  a  general  meeting  to  make  such  calls 
when  required.  The  new  state  of  circumstances,  therefore, 
is  clearly  contemplated  by  the  deed,  in  which  new  shares 
may  be  created  when  the  old  shares  have  been  entirely  paid 
up ;  for,  it  is  not  probable  that  the  company  would  invite 
new  capital  until  they  had  called  on  all  the  old  shareholders 
to  pay  the  full  amount  on  their  shares.  It  is  thus,  I  think, 
evidently  contemplated  that  new  capital  will  be  created, 
and  that  llie  calls  will  be  made  from  time  to  time  in  such  a 
manner  as  a  meeting  of  proprietors  shall  think  fit  It 
appears  to  me  that  the  interest  or  dividend  which 
is  authorised  to  be  paid  according  to  the  provisions  of 
clause  33,  must  be  interest  on  the  amount  paid  up.     The 
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only  alternative  would  be,  that  it  might  be  supposed  that 
all  persons  who  were  under  equal  obligations  to  pay  their 
calls  would  pay  alike,  and  that  none  would  pay  more  than 
they  were  obliged  to  pay.  But  I  apprehend  there  were 
other  modes  of  dealing  with  those  who  had  not  paid  up  the 
calls  on  their  shares,  as  by  forfeiture  of  the  shares,  or  declar- 
ing that  the  holders  were  not  to  have  the  privileges  of 
shareholders  until  the  whole  should  be  paid  up.  As  to  the 
suggestion  made,  that  this  paying  up  was  by  way  of  ad- 
vance, and  that  the  payments  could  only  be  treated  as 
loans,  I  do  not  think  that  this  clause  has  any  reference  to 
that  state  of  things,  and  that  the  only  state  of  things  to 
which  the  clause  can  have  reference  is  that  which  has  really 
occurred, — ^there  being  parties  who  had  not  paid  up  their 
shares  in  full  Now,  there  being  these  three  things,  bonus 
on  shares,  or  interest  on  capital,  or  dividend  in  respect  of 
shares,  the  clause  goes  on  to  say,  the  directors  are  to  have 
the  option  to  apply  the  gross  amount  of  profits  in  any  one 
of  these  three  ways,  or  any  two  of  the  ways  specified,  namely 
part  in  pajrment  of  a  bonus,  and  part  in  payment  of  interest 
or  dividend  upon  the  shares:  that  is  to  say,  bonus  paid 
upon  the  capital,  or  (for  it  comprehends  the  two)  as  dividend 
upon  the  shares  or  as  interest  upon  the  capital ;  and  those 
things  are  put  properly  in  antithesis ;  for  a  bonus  would 
be  something  put  to  the  credit  of  the  party  in  the  books  of 
the  company,  whilst  the  other  would  be  something  he  could 
put  in  his  pocket,  and  take  away,  and  which  would  never 
appear  in  the  books  of  the  company. 
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There  is,  then,  the  last  part  of  the  clause,  upon  which 
the  Plaintiff  has  strongly  relied.  The  last  portion  of  the 
clause  gives  the  directors  power  to  divide  the  dividend  or 
bonus,  "into  as  many  equal  parts  as  there  shall  be  shares  then 
held  in  the  capital  of  the  company."  Now,  when  you  come 
to  that  part  of  the  clause,  you  find  that  the  word  "interest" 
is  omitted,  and  there  appears  to  be  a  good  reason  for  omit- 
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ting  it.  The  interest  was  to  be  in  proportion  to  the  capital, 
and  therefore  it  could  not  be  divided  into  eqnal  shares;  but 
with  regard  to  the  bonus  or  dividend,  that  was  to  be 
according  to  the  shares  that  every  man  held,  and  not 
according  to  the  capital ;  therefore,  that  must  be  divided 
into  equal  portions.  The  directors  have  an  option  to  pay 
interest  upon  the  amount  of  the  capital  paid  up.  Now,  how 
can  I  confine  that  to  5  or  6  or  10  per  cent.,  or  to  any  given 
amount  ?  Under  this  clause  of  the  deed  you  chose  to  con- 
tract for  a  certain  number  of  shares,  and  to  take  those 
shares,  and  render  yourself  liable  for  the  whole  of  the  loss, 
and  that  you  are  only  to  contribute  a  certain  amount  of 
capital,  and  only  to  take  interest  on  the  amount  that  you  pay 
up.  You  also  contract  that  you  shall  not  have  power  or 
liability  to  advance  more  capital,  except  when  the  company 
shall  call  for  it  It  may  be  a  hard  case,  and  rather  an 
unreasonable  contract,  yet  it  is  one  upon  which,  if  I  am 
called  upon  to  give  an  opinion,  it  is,  that,  on  the  question 
now  raised,  the  Plaintiff  must  have  judgment  against  him. 


In  argument  on  behalf  of  the  first  and  second  series  of 
shareholders,  it  was  asked,  what  inducement  would  the 
directors  have  to  leave  the  Plaintiff  with  any  portion  of  his 
shares  unpaid;  because,  if  he  had  a  right  to  claim  his 
dividend  per  share,  instead  of  as  interest  on  the  amount  of 
capital,  then  of  course  the  directors  would  immediately  see 
that  it  was  beneficial  and  desirable  that  the  whole  amount 
should  be  paid  up ;  and  it  was  said,  that  the  provision 
giving  the  shareholders  the  option  of  paying  up  more  if 
they  chose  to  do  so,  getting  interest  at  51.  per  cent  would 
be  absurd,  if  that  were  the  effect  of  the  clause.  I  think  that 
observation  has  a  considerable  bearing  on  the  question,  and 
strengthens  the  construction  that  I  must  put  upon  the 
33rd  clause, — that  it  does  not  entitle  the  Plaintiff  to  the 
relief  which  he  claims  by  his  bill. 
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Although  this  is  my  construction  of  the  deed,  at  the 
same  time,  I  should  add,  that  this  being  an  interlocutory 
injunction,  there  are  other  reasons  that  would  have  operated 
with  me  to  induce  me  to  refuse  the  injimction,  if,  enter- 
taining a  diflferent  opinion,  I  had  still  thought  that  I  could 
not  arrive  at  a  conclusion  on  the  33rd  clause  very  plain 
and  decisive  in  favour  of  the  Plaintiff  I  do  not  think 
that  this  would  be  a  proper  case  for  the  Court  to  interfere 
by  way  of  injunction,  when  the  consequence  would  be,  that 
the  parties  would  be  deprived,  on  Monday  next,  the  24th  of 
January,  of  their  dividenda  The  bill  was  only  filed  two 
days  ago,  the  Plaintiff  being  a  stockbroker,  and  necessarily 
acquainted  with  all  these  circumstances,  and  having  for 
years  past  received  the  dividend  on  his  capital  in  this  way. 
I  must  take  him  to  be  a  person  who  must  have  known  what 
were  the  provisions  of  the  deed  before  he  executed  it  He 
has  received  his  dividend  in  the  same  manner  for  the  last 
ten  years ;  and,  though  as  long  ago  as  last  July  his  attention 
was  called  to  the  matter,  yet  he  waits  until  within  four 
day9  of  the  dividend  being  paid  before  he  does  anything, 
instead  of  at  once  filing  a  bill  and  getting  a  decree^  as  he 
might  have  done  weeks  ago.  In  deciding  upon  this  ap- 
plication, I  should  have  to  balance  the  possibility  of  the 
inconvenience  to  the  Plaintiff  of  his  losing  this  dividend 
against  the  inconvenience  to  all  the  other  parties  who  have 
been  in  the  habit  of  receiving  their  dividend  regularly  in 
this  way  for  several  years.  I  think  that,  of  the  two  incon- 
veniences, the  one  bears  no  proportion  to  the  other,  and 
that  I  ought  not  to  issue  an  injunction  at  this  stage  of  the 
proceedings,  even  although  the  Defendants  decline  (and  I 
do  not  know  that  they  are  bound  to  do  otherwise)  to  treat 
this  as  a  motion  for  a  decree. 
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I  have  given  my  judgment  as  speedily  as  possible,  in 
order  that  the  parties,  if  they  think  proper,  may  at  once 
carry  the  case  further;  and  I  think  it  right  to  obeerve,  that^ 
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SO  far  from  thinking  that  the  case  is  in  favour  of  the  Plain- 
tiff, the  balance  of  my  opinion  is  the  other  way,  and  I  feel 
bound  to  refuse  the  injunction. 

This  is  not  a  case  in  which  I  can  in  the  least  pro- 
ceed upon  the  suggestion  that  the  subsequent  dealings 
between  the  parties  have  altered  the  effect  of  the  deed. 
It  is  not  a  case  in  which  the  parties  can  be  said  to 
have  waived  any  special  advantages  or  provisions  in  the 
deed;  and,  had  I  found  the  deed  in  the  Plaintiff's  &vour,  I 
should  not  have  hesitated  to  give  him  the  relief  he  asks. 
The  injunction  therefore  must  be  refused.  With  regard  to 
the  costs,  that  question  must  be  reserved  till  the  hearing  of 
the  cause. 


Jvly  14tA. 


FISHER  V.  BALDWIN. 


X  HE  bill  stated  the  following  case: — 
The  Plaintiff  was  foreman  and  cutter  to  the  Defendants, 


The  Court,  on 
a  bill  for  an 
account  of 
transaotions 
under  a  con- 

an  injunction,  who  were  tailors,  carrying  on  business  in  ComhiU,  and  had 
■to^xecw^  agreed  to  allow  him  1  ^L  per  cent,  on  the  gross  amount  of 
tiononajudg-  business  done  at  their  establishment;  which  amount  they 

ment  for  costs  . 

of  an  action  afterwards  (without  his  consent  or  knowledge)  reduced,  by 
tiie  Ha^tiff  ^  direction  to  their  accountant  to  apportion  the  per-centage 
^  ^S?^*     between  him  and  two  other  persons  in  their  employ.     The 

against  the  ^  x-    .^ 

Defendant^  to  sum  apportioned  to  the  Plaintiff,  on  the  1st  of  January, 

nies  alleged  to  1348,  in  respect  of  the  reduced  per-centage,  was  carried  to 

Se'^rmT**'"  ^^  Plaintiff's  credit  in  a  ledger  containing  lists  of  the  trade 

contract,  and  debts,  and  was  entered  as  a  debt  due  to  the  Plaintiff  on 

in  which  ac- 
tion there  was  that  day  as  follows :  "John  Fisher,  due  to  him,  S7L  5«.  4d. ; ' 

Um  Defendant.  *^^  ^^®  same  still  remained  impaid. 

Cross  de- 
mands are  not  slone  a  sufficient  foundation  fot  equitable  set-off: — and  whether  equitable 
setoff  is  not  confined  to  cases  in  which  the  equity  of  the  bill  impeaches  the  title  to  the 
legal  demand — qitare. 
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In  February,  1853,  the  Plaintifif  was  dismissed  from  the 
employ  of  the  Defendants ;  and,  in  Easter  Term  following, 
lie  brought  an  action  against  them  to  recover,  among  other 
things,  the  monies  due  to  him  on  account  of  his  per-centage ; 
and  the  ledger  with  the  entry  of  87i.  58,  id.  was  produced 
in  evidence ;  but  a  verdict  was  found  for  the  Defendants, 
and  their  costs  of  the  action  were  taxed  at  5U.  lOs.  4c2., 
for  which  judgment  was,  on  the  25th  of  June,  1853,  entered 
up  against  the  Plaintiff.  The  bill  alleged,  that  it  was  ad- 
mitted on  the  part  of  the  Defendants  at  the  trial,  that  the 
871.  58.  4id.  was  the  amount  due  to  the  Plaintiff  at  that 
date ;  and  it  charged,  that  the  Plaintiff  was  entitled  to  set- 
off against  the  judgment-debt  of  olL  10«.  4(i.  the  said 
871.  58.  4d ;  and  the  bill  prayed  an  injunction  to  restrain 
execution  against  the  Plaintiff  under  the  judgment;  and 
also  that  an  account  might  be  taken  of  what  was  due  to 
him  from  the  Defendants  in  respect  of  his  alleged  per-cent- 
age, on  the  footing  of  the  arrangement  of  January,  1848. 
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Mr.  Prendergast  moved  ex  parte  fot  an  injunction  tore-     Argument. 
strain  execution  under  the  judgment  of  June,  1853. 


The  Vice-Chancellor  referred  to  the  case  of  Rawson 
V.  Sa'mud{a)j  in  which  Lord  Cottenham  explained* the 
cases  on  equitable  set-off  as  having  been  cases  in  which 
**  the  equity  of  the  bill  impeached  the  title  to  the  legal  de- 
mand "  (&),  and  not  cases  like  that  in  which  the  injunction 
was  now  asked  for,  in  which,  although  it  might  be  said, 
that  the  subjects  of  the  suit  and  of  the  action  at  law  re- 
motely arose  out  of  the  same  contract,  yet  one  was  for  an 


Judffmeni. 


(a)  Cr.  &  Ph.  161. 


(6)  Id.  179. 
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account  of  txansactions  under  the  contract,  and  the  other 
for  costs  which  the  Plaintiff  had  incurred  in  an  attempt  to 
enforce  the  contract  by  proceedings  in  which  he  had  mis- 
carried. Costs  awarded  against  a  party  to  a  suit  were  in 
the  nature  of  damages,  and  brought  the  case  within  the 
observation  of  Lord  CoUenham,  "  Is  there  any  equity  in 
preventing  a  party,  who  has  recovered  damages  at  law, 
from  receiving  them,  because  he  may  be  found  to  be  in- 
debted, upon  the  balance  of  an  unsettled  account,  to  the 
party  against  whom  the  damages  have  been  recovered"  (a)  ? 
It  was  clear,  that  the  Court  would  not,  in  such  a  case,  rely 
on  the  allegation  of  the  Plaintiff  as  to  what  the  result  of 
the  account  would  be. 


His  Honour  refused  the  application. 

(a)  Cr.  &Ph.  179. 


Feb.  leth  d! 
March  2nd. 


FORBES  V.  RICHARDSON. 


T 


Where  cer-        -^  ^^  testator,  Jo/roea  WUson,  by  his  will,  dated  in  August^ 
tain  annuitiei    1830,   devised   his  manor  of  Sneaton,  and  his  mansion- 

and  an  annual 

house,  called  Sneaton  Caatley  and  all  his  real  estate   in 


allowance 
were  directed 
to  be  raised 
out  of  the  an- 
nual rents  and 
profits  of  an 
estate,  and 
paid  and  ap- 
plied for  the 
uses  of  the 
daughters  of 
the  testator, 
«nd  the  sur- 
plus of  the  said  rents  and  profits  to  be  aocumu1ate<.l  for  twenty-one  years,  or  until  sums 
of  40,0002.  and  100,0002,  should  be  raised  and  iuTeeted,  when  the  annuities  and  allowance 
should  cease : — it  was  htld,  that  the  annuities  and  allowance  were  not  charges  on  the 
corpus  of  the  estate ;  but  that  the  arreara  of  such  annuities  and  allowance,  which  the 
rents  and  profits  duriu);  the  twenty-one  years  had  been  iuitufficient  to  {lay,  ought  to  bo 
i-aised  and  jwiid  out  of  tho  rents  and  profits  accruing  after  the  expiration  of  the  twenty- 
one  years. 


Yorkshire,  together  with  his  sugar  estates  in  the  Isle  of 
St  Vvncent,  and  the  slaves  and  stock  thereon,  and  all  the 
rest,  of  his  real  estate,  to  trustees,  upon  trust,  out  of  the 
annual  rents,  issues,  and  profits,  to  pay  his  debts  and  fune- 
ral and  testamentary  expenses;  and  subject  thereto,  out  of 
the  same  rents,  issues,  and  profits,  to  levy,  raise,  and  pay 
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the  seyeral  annuities  or  yearly  sums  therein  mentioned ; 
and  upon  further  trust,  to  permit  and  suffer  his  four  daugh- 
ters, or  such  of  them  as  should  be  unmarried,  to  occupy  his 
said  mansion  of  Sneaton  Castle  rent  free ;  and  during  such 
residence,  by  and  out  of  the  rents  and  profits  of  his  said  es- 
tates, to  levy  and  raise  the  clear  annual  sum  of  lOOOJ.,  and 
apply  the  same  equally  for  the  maintenance  of  his  said 
unmarried  daughters  residing  in  his  said  mansion,  or  for 
the  expenses  of  their  establishment;  and  upon  further 
trust,  by  and  out  of  the  annual  rents  and  profits  of  his  said 
estates,  to  levy  and  raise  for  each  of  his  said  daughters  dur- 
ing her  life,  in  addition  to  her  share  of  the  said  sum  of 
lOOOZ.,  the  clear  annual  sum  of  200^.,  for  the  absolute  use 
of  his  said  daughters,  if  unmarried,  and  if  married,  then  to 
their  separate  use  respectively.  The  testator  then  directed 
his  said  trustees  to  accumulate  the  surplus  annual  rents, 
issues,  and  profits  of  the  said  estates  until  the  same,  with 
the  accumulations  of  the  personal  estate,  should  amount  to 
40,000^.,  or  until  the  expiration  of  twenty-one  years  from 
his  death,  when  he  directed  that  the  interest  of  the  sum 
so  accumulated  should  be  paid  to  his  daughters  in  lieu  of 
their  several  annuities  of  200i.,  which  were  then  to  cease. 
And  the  testator  further  directed  his  said  trustees  to  con- 
tinue to  accumulate  the  surplus  rents,  issues,  and  profits  of 
the  said  estates  until  they  should  amount  to  the  further 
sum  of  100,000t,  or  until  the  expiration  of  twenty-one 
years  from  his  death,  when  he  directed  that  the  provisions 
thereinbefore  contained  as  to  the  residence  of  his  said 
daughters  in  Sneaton  Castle,  and  as  to  the  said  castle 
allowance,  should  cease  and  determine.  And  the  testator 
devised  his  said  real  estates,  subject  to  the  said  trusts,  to  his 
said  daughters,  to  the  uses  therein  mentioned;  and  he  direct- 
ed, that  the  said  sum  of  J  00,0002.  should  be  laid  out  in  the 
purchase  of  lands  to  be  settled  to  the  uses  therein  mentioned. 
The  testator  then  bequeathed  his  residuary  and  personal  es- 
tate to  his  said  trustees,  upon  trust,  to  S'jU  and  get  in  the  same 
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1853.        and  stand  possessed  of  the  proceeds,  to  pay  his  debts,  funeral, 
F0BBE8       ^^^  testamentary  expenses,  and  any  legacies  given  by  his 


V, 


R10HABD6ON. 


Suutmeni. 


will,  and  to  accumulate  the  surplus  in  manner  aforesaid. 
The  testator  died  in  September,  1830. 


The  suit  was  instituted  by  the  trustees  in  1831,  and  a 
receiver  had  been  appointed,  and  various  orders  made  in 
the  cause.  The  personal  estate  and  the  rents  and  profits 
of  the  real  estate  had  been  applied  in  pajrment  of  the  debts 
and  charges  on  the  property,  and,  so  far  as  they  would  ex- 
tend, towards  the  payment  of  the  annuities  and  the  castle 
allowance  of  10002.  a-year,  but  they  were  insufficient  for 
the  purposes,  and  very  large  arrears  remained  due  both  in 
respect  of  the  annuities  and  the  allowance. 

The  twenty-one  years  appointed  for  the  period  of  accu- 
mulation expired  in  September,  1851 ;  and  on  the  cause 
coming  on  for  further  directions,  the  questions  chiefly  dis- 
cussed were,'  whether  the  annuities  and  castle  allowance 
ought  to  be  raised  and  paid  out  of  the  capital  of  the  pro- 
perty ?  and  if  not,  whether  they  would  altogether  cease  at 
the  termination  of  the  twenty-one  years,  or  should  be  satis- 
fied from  the  rents  and  profits  of  succeeding  years  ? 


ArgwiMvu.  Mr.  C,  P.  Goopev,  Mr.  Walker,  Mr.  Loftua  Wigram,  Mr. 
Follett,  Mr.  Hislop  Clarke,  Mr.  Selwyn,  Mr.  Cotton,  Mr. 
Moryns,  and  Mr.  Nicholson  appeared  for  the  several  parties. 

In  addition  to  the  cases  mentioned  in  the  judgment, 
Picard  v.  Mitchell  (a),  and  Miller  v.  Huddlestone  (6)  were 
cited. 


(a)  14  Beav.  103. 


(b)  3M*N.&G.613. 
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Vice-Chancellor  : — 

The  only  points  discussed  in  argument  were,  the  con- 
struction of  the  will  as  to  the  annuities  of  200?.  given  to 
each  of  the  daughters  of  the  testator,  and  the  lOOOZ.  per 
annum,  called  the  castle  allowance;  and  the  question  was, 
first,  whether  those  sums  terminate  at  the  expiration  of 
twenty-one  years  firom  the  death  of  the  testator;  whether 
they  are  so  completely  extinguished  and  put  an  end  to,  that 
no  relief  can  be  afforded  even  as  to  the  arrears  then  due ;  and 
secondly,  whether  those  sums  are  charged  on  the  annual 
rents  and  profits  of  the  estate,  or  on  the  corpus? 

The  testator  died  on  the  7th  of  September,  1830,  having 
by  his  will  directed  the  accumulation  of  certain  surplus 
rents  till  they  realised  the  sum  of  4!0,000?.,  at  which  time, 
or  at  the  expiration  of  twenty-one  years  from  his  death, 
when  the  accumulations  were  to  cease,  he  directed  that 
the  annuities  of  2002.  per  annum,  which  he  gave  to  each  of 
his  daughters,  should  cease;  and  when,  by  subsequent  accu- 
mulations, the  further  sum  of  100,0002.  should  be  raised, 
he  directed  that  the  trust  for  raising  the  castle  allowance 
of  ]  0002.  a-year  should  ceasa  In  the  event,  at  the  expira- 
tion of  the  twenty-one  years,  instead  of  there  having  been 
any  accumulation,  the  annuities  and  allowance  are  greatly 
in  arrear. 


1853. 
Forbes 

V. 
RiOHARDBON. 

March  2ncL 


Judgment. 


[His  Honour  referred  to  the  various  orders  which  had 
been  made  in  the  cause,  and  to  the  decree  which  had  been 
made  without  prejudice  to  the  rights  of  the  annuitants.] 

Under  the  several  clauses  of  this  will,  the  first  question 
is,  whether  a  trust  is  created  for  payment  of  the  annuities 
out  of  the  rents  and  profits,  or  out  of  the  corpus  of  the  es- 
tate.   I  do  not  find  any  case  where  a  direction  for  payment 
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out  of  annual  rents  and  profits  has  been  held  to  give  a 
right  against  the  corpus,  or  beyond  the  annual  or  current 
rents  and  profita  The  contest,  in  the  case  of  Allan  v. 
BacJdiouae  (a)  and  other  cases  of  that  kind,  where  a  gross 
sum  has  been  required  to  be  raised  out  of  rents  and  profits, 
has  been  on  the  point,  whether  there  are  indicia  in  the  ex- 
pressions or  the  objects  sufficient  to  shew  that  the  rents  and 
profits  referred  to  were  not  only  the  annual  and  current 
rents  and  profits,  but  the  rents  and  profits  for  all  time  to 
come.  Perhaps  this  large  construction  was  rather  stretch- 
ing the  meaning  of  the  words,  and  so  Lord  Hardwicke 
seems  to  consider  it  in  Baines  v.  Dixan  (6),  where  he  ob- 
serves, that  the  Court  has  arrived  at  the  construction  by 
several  gradations.  In  the  present  case,  the  words  "  annual 
rents  and  profits  "  are  mentioned,  and  the  castle  charge  is 
the  only  charge  in  which  they  do  not  occur ;  and  the  whole 
form  of  the  will  shews  that  the  testator's  object  was  to  in- 
crease the  bulk  of  the  property,  and  that  he  had  in  his  expec- 
tation an  enormous  amount  of  rents  to  be  realised  from  the 
property,  which  would  not  only  satisfy  the  annuities,  but 
le-ave  a  surplus  which  would  afford  the  means  of  accumulat- 
ing the  40,000{.  In  such  a  case,  to  infer  from  the  charge 
of  debt,  that  the  annuities  were  also  to  be  charged  upon 
the  corpus,  even  if  the  word  "  annual "  did  not  occur, 
would,  I  think,  be  carrying  the  construction  further 
than  in  any  of  the  previous  authorities.  The  case  of 
Wrougkton  v.  Colqiihoun  (c)  was  cited  in  support  of  the 
argument  for  so  extending  the  charge.  In  that  case,  the 
testator  bequeathed  an  annuity  of  2601.  for  the  life  of  the 
annuitant,  and  the  remaining  interest  of  his  money  to  other 
parties,  and  in  the  event  of  their  death  the  principal  to  go 
to  their  children.  The  Vice-Chancellor  Knight  Bruce  up- 
on these  words  said,  that  he  found  the  annuity  given  to 
the  annuitant  in  words  from  which^  if  nothing  had  been 


(a)  2  Ves.  &  B.  65. 


{b)  1  Ves.  42. 


(c)  1  De  G.  &  &  36. 
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added,  she  would  have  had  a  charge  upon  the  capital;  and         1863. 

that  the  subsequent  expressions,  from  which  a  different  in-       fobbbs 

tentiou  was  sought  to  be  implied,  were  not  sufficiently  clear 

to  control  the  effect  of  the  preceding  words.      In  Stamper 

V.  Pickeii/ag  (a)  there  could  be  no  doubt  upon  the  case,  for 

the  fee  was  given  over  expressly,  subject  to  the  charge  of 

the  annuity. 

There  is  another  case  which  was  not  referred  to— JBene- 
age  v.  Lord  Andover  (b) — in  which  the  question  is  treated 
strictly  as  one  of  intention.     In  that  case,  the  testator  de- 
vised his  estates,  charged  with  his  debts,  to  his  wife,  whom 
he  made  his  executrix  and  residuary  legatee.     The  wife  de- 
vised the  estate  to  several  persons  successively  for  life^  with 
remainder  in  tail,  subject  to  a  term  of  years,  the  trusts  of 
which  were  declared  to  be  for  raising  two  specific  sums  of 
5002.  and  700^.,  and  then  for  raising  the  clear  yearly  sam  of 
1 000^.,  and  paying  the  same  as  thereby  directed ;  and,  subject 
to  these  trusts,  out  of  the  residue  of  the  rents,  issues,  and 
profits,  to  levy  and  raise  all  such  sum  and  sums  of  money, 
not  exceeding  in  the  whole  the  sum  of  80002.,  as  should  be 
necessary  to  satisfy  and  discharge  the  debts  of  the  husband, 
the  original  testator;   and  she  directed  that  the  trustees 
should  pay  the  residue  of  the  net  rents,  issues,  and  profits 
of  the  premises  comprised  in  the  term  unto  the  persons 
or  person  respectively  for  the  time  being  nejct  entitled  to 
the  reversion  or  remainder  of  the  premises  expectant  on  the 
term.     And  the  testatrix  directed,  that,  after  the  satisfac- 
tion of  the  said  trusts,  so  far  as  related  to  the  payment  of 
the  debts,  if  the  person  or  persons  for  the  time  being  en- 
titled to  an  estate  for  life  in  the  hereditaments  thereby  de- 
vised should  be  under  twenty-one,  the  trustees  should,  dur- 
ing his  or  their  minority,  apply  a  certain  yearly  sum  in 
the  maintenance  of  such  minor  or  minors,  and  lay  out  and 

(a)  9  Sim.  176.  {b)  3  Y.  &  J.  360. 
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1863.  invest  the  surplus  in  the  purchase  of  real  estates,  to  be  set* 
F0BBI8  ^^^  ^^  ^^  same  trusts  as  therein  mentioned.  That  case  in 
many  points  resembles  that  which  is  now  before  me.  The 
testatrix  contemplated  the  existence  of  a  surplus,  and 
directed  it  to  be  invested  in  land  to  be  settled  to  the  same 
uses;  and  the  authorities  were  cited  for  the  purpose  of 
shewing,  that,  by  rents  and  profits,  the  testatrix  jdid  not  mean 
merely  annual  rents  and  profits,  but  that  the  amount  of  the 
charge  should  be  raised  by  a  sala  The  Lord  Chief  Baron 
said,  he  could  treat  the  case  as  one  of  intention  only,  and 
that  the  intention  was  manifest  to  make  the  gross  sums  of 
5002.,  700^.,  and  80002.  charges  upon  the  annual  rents  and 
profits.  The  reasons  the  learned  Judge  states  as  leading 
him  to  that  conclusion  were, — First,  that  the  testatrix  used 
the  words  "rents  and  profits,"  which  prima  fiEu;ie  mean 
''annual  rents  and  profits."  In  the  case  before  me  the 
word  '*  annual "  is  foimd,  and  the  case  is  therefore  stronger 
than  if  it  were  merely  implied.  "  Secondly,  the  gross  sums 
are  directed  to  be  paid  in  the  same  terms  as  the  annuities; 
and,  therefore,  if  the  argument  on  the  part  of  the  Plaintiff 
were  correct^  the  testatrix  must  have  used  the  same  words 
to  express  different  intentions— meaning  annual  rents  when 
she  directs  the  annuities  to  be  paid  out  of  them,  and  a 
charge  upon  the  corpus  of  the  estate  when  she  directs  the 
gross  sums  to  be  raised  out  of  such  rents  and  profits  "  (a). 
Upon  all  these  authorities,  and  looking  at  the  will  alone,  1 
have  no  doubt  that  the  charge  is  upon  the  annual  rents 
and  profits,  and  not  upon  the  corpus  of  the  estate. 

[His  Honour  then  adverted  to  the  orders  for  payment, 
which  had  been  made  on  petitions  which  had  been  present- 
ed in  the  cause,  and  held,  that  the  Court  was  not,  on  the 
final  disposal  of  the  case  on  further  directions,  bound 
by  these  orders,  in  which  there  had  been  no  declaration  of 

(a)  3  Y.  &  J.  371. 
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right,  80  as  to  preclude  the  construction  of  the  will  now        1853. 
adopted.]  Fobbbb 


The  next  question  was  as  to  the  arrears.  It  has  been 
argued,  that  the  arrears  are  altogether  gone ;  and  that  the 
rents  and  profits  of  future  years  are  not  to  be  taken  to 
make  good  the  deficiency  of  those  which  are  past.  I  am  of 
opinion,  that  the  annuitants  are  entitled  to  their  annuities 
for  the  twenty-one  years,  and  that  the  arrears  must  be  paid 
out  of  the  rents  and  profits  which  are  still  to  accrue.  It 
has  in  argument  been  conceded,  that  the  annuitants  are  not 
confined  to  the  rents  de  anno  in  annum.  The  castle  allow- 
ance stands  on  a  somewhat  different  footing,  for,  as  to  that, 
the  word  "annual'*  is  not  used;  and  it  has  been  contended, 
that  not  only  does  the  allowance  cease,  but  the  trust  for 
raising  it  has  also  ceased.  In  support  of  this  argument,  the 
cases  of  Darhon  v.  Rickards  (a)  and  Foster  v.  Smith  (6) 
were  cited.  Darhon  v.  Richards  turned  on  the  peculiar  pro- 
visions and  circumstances  of  the  case.  The  testator  gave  an 
annuity  to  his  daughter  in  law,  during  her  widowhood,  out  of 
the  rents,  issues,  and  profits  of  some  leasehold  houses,  and  he 
directed  the  surplus  to  be  invested  in  stock,  the  interest  of 
which  he  gave  to  his  wife  for  her  life,  and  bequeathed  the 
accumulated  fund  over  to  his  granddaughters.  No  appU- 
cation  seems  to  have  been  made  during  the  life  of  the 
widow  for  the  sale  of  the  leasehold  houses,  in  order  to  pre- 
serve the  annuity  for  the  daughter  in  law  during  her  life  or 
widowhood,  and  the  lease  was  allowed  to  run  out  in  the 
hands  of  the  lessees ;  and  after  this  had  happened,  and  the 
widow  was  dead,  the  claim  was  made  on  behalf  of  the 
daughter  in  law,  to  have  the  annuity  continued  firom  the 
stock  which  had  been  produced  by  the  surplus  rents.  The 
Vice-Chancellor  of  England,  on  this  case,  observed,  that  if 

(a)  14  Sim.  537.  (6)  I  Ph.  629. 
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the  leasehold  houses  had  been  charged  wita  the  payment 
of  the  annuity  in  all  events,  it  would  have  followed,  that,  if 
the  rents  had  been  insufficient  to  pay  it  in  any  one  year, 
the  houses  must  have  been  sold;  whereas,  he  considered 
that  such  a  sale  could  not  have  been  directed,  the  other  ex- 
pressions in  the  will  manifesting,  as  he  thought,  an  inten- 
tion to  the  contrary.  Foster  v.  Sifiith  was  a  case  in  which 
Lord  Lyndhurst  diflfered  in  opinion  from  the  Vice-Chan- 
cellor  Knight  Bruce  (a)  on  the  eflFect  of  the  direction  to  the 
trustees,  "  from  and  immediately  after  the  decease  of  his 
wife,"  who  was  the  annuitant,  to  convey  the  estate  to  the 
testator's  sisters.  The  question  was,  whether  the  words 
'*  subject  to  the  annuity  "  were  to  be  implied  fix)m  the  ex- 
pressions of  the  will,  or  whether  the  Court  was  asked  to  im- 
port them,  which  it  could  not  do.  Neither  of  the  difficul- 
ties, which  in  these  two  cases  stood  in  the  way  of  providing 
for  the  arrears  of  the  annuities,  occur  in  the  present  case. 
I  think  the  party  entitled  in  remainder  in  this  case  can 
only  take  the  rents  subject  to  the  payment  of  the  arrears  of 
the  annuities  and  of  the  castle  allowance. 


(a)  See  1  De  G.  &  S.  37.,  and  2  Y.  &  C.  C.  C.  197. 
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THE  EAST  AND  WEST  INDIA  DOCKS  AND  BIIU   ^^^^  ^^th. 
MINGHAM  JUNCTION  RAILWAY  COMPANY 
V.  DAWES. 


T 


HE  Plaintiffe  were  by  their  Act,  which  incorporated  the  A  railway 
Companies,  Lands,  and  Railway  Clauses  Consolidation  Acts,  having  pur- 
184f5,  authorised  to  purchase  lands  at  Highbui%  in  the  pa-  ^^^  ^*°^. 
rish  of  St  Mai%  Islington,  of  which  the  Defendant  was  Bjgnmcnt  of 
tenant  for  life,  and  part  of  which  the  Defendant  had  demised  of  a  lease- 
to  George  Sandemian  for  a  term  of  twenty-one  years,  from  certain  pre- 
Michaelmas,  1843,  at  a  rent  of  16U,  10«.;  the  lessee  cove-  ^^'^^^^ 
nanting  to  keep  the  garden  and  garden-groimd  comprised  their  compul- 
in  the  lease  stocked,  cropped,  and  manured  according  to  .the  interest' 
improved  methods  of  gardening,  and  not  to  cut  down  fiiiit  holder  i^he 
or  other  trees  thereon,  and  to  cultivate  and  use  the  meadow  "'P®  P*"®-^ 

mises,  and 

and  meadow  land  thereby  demised  according  to  the  rules  paid  the 
of  good  husbandry,  and  not  to  erect  any  building  on  the  the  valuation 
lands  or  garden  ground  thereby  demised,  or  do  any  act  to  jfj^f^^^ 
the  nuisance  or  annoyance  of  the  Defendant  or  his  assigns,  compensation 

for  injuri- 

or  the  person  or  persons  for  the  time  being  entitled  to  the  ousiy  affect- 
reversion  of  the  same  premises.     The  PlaintiflBs,  in  exercise  JSjaoent^pro-' 
of  their  powers,  gave  due  notice  of  their  intention  to  take  P^'^y  ^  ^^^ 
the  land,  and  purchased  and  took  from  Sandeman  an  as-  into  court. 

The  froc 

sigument  of  his  interest  in  the  lease.  The  Defendant  holder,  after- 
claimed  8400i.  for  the  estate  and  interest  in  the  premises,  J^"^^  ^^^^ 
which,  as  tenant  for  life,  and  as  the  party  in  receipt  of  the  formation  of 

T»     .      .  *  ®^  dep6t 

rents  and  profits,  he  could  convey  to  the  Plaintifls  under  on  the  pre- 
the  Lands  Cla\ises  Act,  and  for  compensation  for  damages  by  ]^  been^so 
reason  of  the  execution  of  the  railway.     The  Plaintiffs  not  Jo^«"»— "*<>* 

•^  havmg  exe- 

assenting  to  this  claim,  and  requiring  possession  of  the  land,  cuted  any  con- 

veyance  of  the 
property  to 
the  company, — brought  his  action  against  the  oompany,  treating  them  as  assignees  of  the 
lease, — for  dAmagcs,  upon  the  covenants  therein, — but  the  Court  restrained  the  action, 
without  prejudice  to  any  proceedings  against  the  company,  in  which  their  title  as  owners  of 
the  land  should  be  admitted. 
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proceeded  to  a  valuation  of  the  interest  of  the  Defendant, 
and  paid  the  amount  of  such  valuation  into  court,  giving 
bond  for  a  like  amount,  under  the  provisions  of  the  Act 
Surveyors  were,  however,  subsequently  appointed  by  each 
party,  who  chose  an  umpire,  by  whom  the  sum  of  5079?. 
was  awarded  to  the  Defendant  as  the  amoimt  of  purchase 
money  and  compensation  to  be  paid  by  the  Flaintifis  for 
and  in  respect  of  the  estate  and  interest  so  claimed  by  the 
Defendant,  subject  to  the  said  lease,  or  which,  under  the 
powers  of  the  said  Acta,  he  might  be  entitled  to  sell  and 
convey,  of  and  in  the  said  land ;  and  the  amoimt  so  awarded 
was  paid  into  court,  in  pursuance  of  the  Act.  The  solici- 
tors of  the  Defendant  forwarded  the  abstract  of  the  title  to 
the  Flaintifik'  solicitors;  but  subsequently  objections  were 
raised  to  the  completion  of  the  purchase,  on  the  ground  as- 
serted on  the  part  of  the  Defendant,  that  the  Plaintiflb  were 
not  empowered  to  take  and  use  the  land  as  a  depot  for 
coals. 


In  1852,  whilst  the  transaction  as  to  the  purchase  re- 
mained in  this  state,  and  after  the  Flaintifis  had  constructed 
the  railway  over  the  land,  and  had  erected  thereupon  a 
steam  engine  to  raise,  and  a  stage  and  platform  to  deliver 
into  waggons,  coals  brought  by  the  railway,  the  Defendant 
brought  his  action  against  the  Plaintiffs  for  damages, — ^the 
declaration  stating  the  covenants  entered  into  by  SaTide- 
man,  and  that  the  premises  demised  to  Sandeman,  and 
which  were  then  the  site  of  a  brick  building  and  coal  depot, 
had  by  assignment  legally  come  to  and  vested  in  the  Flain- 
tifiGs,  and  by  the  first  count  complaining  that  the  Flaintifis 
had  cut  down  and  destroyed  productive  fruit  and  other 
trees,  and  had  not  planted  other  trees  in  lieu  of  those  so 
cut  down  and  destroyed,  and  had  without  the  license  of  the 
Defendant  excavated  and  carried  away  the  soil  of  the  said 
land,  and  had  erected  thereon  a  brick  building  used  as  an 
office,  and  also  a  depot  for  coals,  to  the  nuisance  of  the  De- 
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fendant  and  his  other  tenants,  and  so  as  to  render  the  said         1653. 
land  incapaible  of  cultivation,  and  had  not  properly  stocked,      jj^g^  ^jj^, 
cultivated,  and  manured  the  said  garden  and  garden  ground    ^*^^^  ^"^'^ 
respectively;  and  by  the  second  count,  that  the  Plaintiffs    Birmingham 
had  by  the  means  and  in  the  manner  aforesaid,  and  while   Railway  Co. 
the  said  land  was  in  the  possession  of  SawlemaUy  as  a  ten-       d^wm 

ant  thereof  to  the  Defendant,  injured  the  Defendant  in  his         

reversionary  estate  and  interest  m  the  said  land ;  and  by 
the  third  count,  that  the  Plaintiffs,  as  tenants  to  the  Defend- 
ant, had  by  the  like  means  and  in  like  manner  injured  the 
Defendant  in  his  reversionary  estate  and  interest  in  the  said 
land;  and  by  the  fourth  count,  that  the  Plaintiffs  had 
wrongfully  converted  to  their  own  use  the  Defendant's 
goods  upon  the  said  land;  and  by  the  fifth  count,  that  the 
Plaintiffs  had  used  and  worked  their  railway,  and  also  a 
stationary  steam  engine  and  chimney  belonging  thereto, 
and  had  shot  and  unloaded  coals  upon  the  said  premises, 
and  caused  large  volumes  of  smoke  to  escape  into  the  air, 
and  had  thereby  injured  the  Defendant's  reversionary  es- 
tate and  interest  in  certain  messuages  in  Highbury-jylace 
and  HighburyHyreacent;  and  the  Defendant  thereby  claimed 
damages  to  the  amount  of  20002. 

The  Plaintiffs  thereupon  filed  their  bill,  praying  a  specific 
performance  of  the  contract  for  the  purchase  of  the  land, 
and  for  an  injunction  to  restrain  the  Defendant  from  pro- 
ceeding with  the  action,  or  commencing  any  other  action 
against  them  in  respect  or  on  account  of  any  breaches  of 
the  covenants  contained  in  the  lease  to  Sandeman,  or  in 
respect  of  any  injury  or  damage  occasioned  to  the  rever- 
sionary estate  and  interest  of  the  Defendant  in  the  pre- 
mises comprised  in  the  award  of  the  umpire,  or  in  any  ad- 
joining premises,  by  reason  of  the  occupation  and  user 
on  the  part  of  the  Plaintiffe  of  the  railway,  or  the  works 
and  conveniences  in  connection  therewith. 

VOL.  XI.  B  B  H.  W. 
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The  Solidtor-Oeiieral,  Mr.  Daniel,  and  Mr.  Rodwell 
moved  for  the  injunction  in  the  terms  of  the  prayer. 

The  company  had  become  the  purchasers  of  the  land  ac- 
cording to  the  mode  in  which  the  Act  enabled  them  to  ac- 
quire a  title;  and  although  the  Defendant  had  delayed  to  exe- 
cute the  conveyance,  the  company  were  the  owners  in  equity. 
The  Defendant  was  a  trustee  of  the  legal  estate  for  the 
company,  and  the  Court  would  not  permit  him  to  make 
use  of  the  trust  estate  for  the  purpose  of  impeaching  the 
title  of  his  cestui  que  trust.  With  reference  to  the  com- 
plaint of  the  Defendant  of  what  is  described  as  a  nuisance, 
it  is  clearly  no  more  than  a  result  which  the  Act  contem- 
plates in  the  powers  which  it  confers :  The  King  v.  PeaseCa), 
and  for  which  the  Defendant  might,  and  in  fact  did,  claim 
and  obtain  compensation :  Turner  v.  Sheffield  and  Rather- 
ham  Railway  Company  (b), 

Mr.  Baily  and  Mr.  Hobhouse  for  the  Defendants  op- 
posed the  motion,  and  contended  that  the  company  could 
only  take  the  land  for  a  purpose  which  was  lawful ;  and  that 
whilst  the  legality  of  their  user  was  in  question,  there  was 
no  equity  to  restrain  the  Defendant  from  using  any  legal 
right  which  he  might  possess.  The  Court  would  not  per- 
mit the  company  by  an  abuse  of  the  powers  of  the  Act  to 
gain  an  illegal  advantaga  The  fifth  count  of  the  declara- 
tion was,  moreover,  in  substance  an  action  for  a  nuisance, 
and  which  arose  altogether  independently  of  the  existence 
of  the  lease  to  Sandeman.  The  question  would  turn,  first, 
upon  the  powers  of  the  company  under  their  Act;  and 
secondly,  upon  the  question  whether  the  user  of  the  steam 
engine,  and  the  shooting  of  the  coals,  are  acts  fairly  subsi- 
diary to  the  use  of  the  railway,  and  not  done  in  the  prose- 
cution of  some  distinct  trade  or  business  out  of  the  pur- 


(a)  4  B.  &  Adol.  30. 


(b)  10  M.  &  W.  425. 
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view  of  the  company's  Act  of  incorporation.  The  company 
had  no  right  to  permit  coals  to  be  screened  on  the  line. 
That  was  an  operation  of  business  in  which  their  parlia- 
mentary powers  did  not  authorise  them  to  engage.  They 
were  carriers  only,  and  could  not  be  dealers  or  perform  the 
business  of  dealers  in  coals. 
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Vicb-Chancellor  :- 


It  is  impossible  that  the  Court  can  permit  this  action  to  Judgment. 
proceed.  It  is  clear  that  the  company  have  by  their  Act, 
which  incorporates  the  Lands  Clauses  Consolidation  Act  and 
the  Railway  Clauses  Consolidation  Act,  power  to  purchase 
lands  for  all  the  purposes  for  which  the  company  is  consti- 
tuted, and  which  include  powers  to  "erect  and  construct 
such  houses,  warehouses,  offices  and  other  buildings,  yards, 
stations,  wharfs,  engines,  machinery,  apparatus,  and  other 
works  and  conveniences,  as  they  think  proper,  and  from  time 
to  time  to  alter,  repair,  or  discontinue  the  before-mentioned 
works,  or  any  of  them,  or  substitute  others  in  their 
stead"  (a).  The  company  are  authorised  to  be  carriers  them- 
selves, and  ihey  are  bound  to  furnish  accommodation  for  the 
business  of  other  carriers.  As  carriers,  the  company  have  a 
right  to  acquire  property  for  the  purpose  of  making  a  depot 
for  loading  and  imloading  coals  or  other  goods.  This  being 
the  state  of  the  case  as  to  the  powers  granted  by  Parliament, 
these  powers  were  put  in  force  by  serving  Mr.  Dawes  with 
the  usual  notice  necessary  to  enable  the  company  to  become 
purchasers  and  owners  of  this  property.  They  proceeded  by 
arbitration,  Mr.  Dawes  having  chosen  that  course  instead  of 
bringing  the  case  before  a  jury.  Before  the  arbitrator  and 
the  umpire,  Mr.  Dawes  claimed,  not  only  for  the  land  to  be 
taken,  but  the  damage  to  be  done  by  severance  in  injuriously 

(a)  Railway  Clauses  Consolidation  Act,  8  Vict  c.  20,  s.  16. 
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affecting  his  other  lands  and  neighbouring  property.  Every 
possible  claim  which  he  was  entitled  to  raise  in  that  case, 
was  submitted  to  the  arbitrator;  and  it  has  been  admitted 
on  the  part  of  the  Defendant,  that  the  compensation  which 
was  claimed,  and  upon  which  the  award  proceeded,  included 
all  injury  which  could  follow  from  the  proper  and  legitimate 
exercise  of  the  powers  of  the  company.  The  arbitrator  made 
his  award,  and  the  company  became  purchasers  of  the  land 
at  the  price  thus  settled.  The  question  which  has  now  been 
chiefly  argued  before  me  has  been,  to  what  use  the  company 
liave  applied,  or  intend  to  apply,  the  land  ?  It  is  not  denied 
that  the  company  intend  to  use  the  land  for  the  purpose  of 
unloading  and  delivering  coals  brought  there  by  the  railway. 
It  may  be  another  question  whether  the  company  have  or 
have  not  used  the  land  in  a  way  in  which  they  are  not  war- 
ranted by  their  Act;  but  how  can  I  say  that  the  company, 
having  bought  the  land  for  the  legitimate  purpose  of  un- 
loading goods  and  merchandise  which  they  carry  upon  the 
railway,  and  using  the  land  afterwards  for  the  purpose  of 
unloading  such  goods  and  merchandise  only, — coals  being 
one  of  those  articles, — and  erecting  a  station,  steam  engine, 
and  machinery,  and  other  conveniences,  for  lifting  and  un- 
loading the  coals  and  screening  them,— how  can  I  say,  in 
that  state  of  circumstances,  the  company  having  paid  for 
the  land,  by  paying  the  money  into  court,  according  to  the 
terms  of  the  Act  of  Parliament,  so  as  to  complete  the  sale 
and  purchase,  and  become,  in  a  court  of  equity,  the  legal 
owners  of  the  property,  that  they  are  not  to  retain  it,  and 
that  their  ownership  is  to  be  called  in  question  for  acts  done 
in  the  exercise  of  that  ownership?  The  action  which  the 
Defendant  has  brought,  is  an  action  that  entirely  disputes 
the  ownership  of  the  company.  It  has  been  said,  that  the 
question  really  intended  to  be  tried  by  the  action,  is  the 
right  of  making  the  use  of  the  property  which  has  been  the 
subject  of  complaint  The  Defendant,  in  effect,  says,  that 
the  company  have  acquired  possession  on  the  assumption 
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that  they  intended  to  make  a  lawful  use  of  the  premises, 
but  that  they  have  applied  them  to  an  unlawful  use.  He 
says,  that  they  had  two  objects,  one  of  which  it  was,  under 
the  Railway  Acts,  competent  to  them  to  pursue,  and  the 
other  of  which  it  was  not^ — and  that  the  company  having 
endeavoured  to  eflfect  the  unlawful  object,  are  not  therefore 
purchasers.  Whether  the  Defendant  might  have  resisted 
the  proceedings  of  the  company  for  the  purpose  of  taking 
the  land,  on  the  ground  that  they  did  not  require  so  much 
for  any  legitimate  purpose,  or  that  they  were  seeking  to 
exercise  their  powers  for  an  unlawful  purpose,  it  is  not 
necessary,  at  present,  to  inquire;  but  the  price  of  the  land 
having  been  settled,  and  the  money  having  been  paid,  ac- 
cording to  the  usual  form  of  proceeding,  the  company  have 
become  owners  in  equity  of  the  land,  and  are  only  not  the 
owners  at  law  because  they  have  not  yet  obtained  a  convey- 
ance. In  such  circumstances,  the  Defendant  cannot  be  al- 
lowed to  proceed  for  damages  as  still  owner  of  the  reversion. 
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The  injunction  must  be  granted,  but  without  prejudice  to 
any  action  which  the  Defendant  may  be  advised  to  bring 
against  the  company  for  the  alleged  illegal  use  of  the  lands 
in  question,  admitting,  in  such  action,  that  the  company  are 
the  absolute  owners  of  the  premisea 


BEST  V.  DRAKR 

JL  HE  Plaintiff  had  become  the  purchaser  of  some  lease- 
hold houses,  which  were  let  to  tenants  at  weekly  rents.  The 
purchase  bad  been  completed,  the  assignment  executed,  and 

restrain  a  mere  stranger  from  Texatioiisly  distrainiog  on  or  otherwise 
tenants. 


Fch.  26M. 

The  Court 
has  nojiins- 
diction  at  tlie 
suit  of  an 
owner  of  pro- 
perty, to 
molesting  the 
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he  had  entered  into  possession,  when  the  vendor,  who  had 
sold  the  premises  as  executor  under  a  will,  endeavoured  to 
recover  possession  of  the  property,  and  for  that  purpose 
brought  an  ejectment  against  the  Plaintiff,  and  was  non- 
suited in  the  action.  He  subsequently  distrained  upon  the 
tenants  for  alleged  arrears  of  rent,  seizing  in  some  cases 
their  goods,  and  in  others  receiving  money  from  them  as 
payment  The  Plaintiff  proceeded  against  the  Defendant 
for  these  acts  by  summons  before  a  magistrate,  who  ordered 
the  goods  which  had  been  taken  to  be  restored.  The  De- 
fendant, nevertheless,  persisted  in  issuing  distress  warrants 
against  the  tenants  of  the  property,  claiming  as  landlord  to 
be  entitled  to  subsequent  rents;  and  the  Plaintiff  now  filed 
his  bill,  praying  that  he  mighty  by  the  decree  of  the  Ck>urt^  be 
quieted  in  the  possession  of  the  property,and  that  theDefend- 
aut  might  be  restrained  by  injunction  from  distraining  upon 
ortakingaway  the  goods, or  otherwise  molesting, annoying, or 
interfering  with  the  tenants  of  the  said  leasehold  messuages. 


Argument, 


Mr.  Sheffield  moved  ex  parte  for  the  injunction,  and  sub- 
mitted that  the  Plaintiff  was  entitled  to  the  aid  of  the 
Court,  such  being  the  relief  afforded  upon  a  bill  of  peaca 


Judgment.      ViCE-ChANCELLOR  :• 


I  am  not  aware  of  any  authority  for  an  application  of 
this  nature.  The  Plaintiff  is  the  owner  of  the  l^al  estate, 
which  is  vested  in  himself,  and  he  has,  upon  the  strength  of 
that  estate,  successfully  resisted  an  ejectment  The  Court 
is  asked  to  interfere  for  the  purpose  of  preventing  annoy- 
ances to  property  by  a  mere  stranger, — a  protection  which 
there  are  other  jurisdictions  perfectly  competent  to  afford. 
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It  is  not  in  such  a  case  that  a  bill  of  peace  is  applicable. 
Such  bills,  which  it  is  said  may  be  brought  to  quiet  posses- 
sion after  a  right  has  been  repeatedly  determined  at  law, 
stand  upon  a  different  footing.  In  a  recent  case  before  the 
Lords  Justices  (a  dispute  between  several  gas  companies  at 
Sheffield),  their  Lordships  refused  to  interfere  by  way  of  in- 
junction, although  annoyance  and  injury  of  the  most  se- 
rious kind  were  alleged  to  be  taking  place,  and  to  be  appre- 
hended. 

Motion  refused  (a). 
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(a)  See  Davenport  v.  Daven- 
port, 7  Hare,  217,  shewing  cir- 
cumstances the  yery  opposite  of 
those  in  the  above  case, — an  ap- 
plication by  a  party  claiming, 
but  not  hkving  established  a 
legal  title,  and  being  out  of  pos- 
session, and  in  which  it  is  not  the 
principle  of  this  Court  to  inter- 
pose. These  examples  of  extreme 
yet  contrasted  cases,  beyond  the 
limits  of  equitable  relief,  exhibit 
and  illustrate  the  rules  by  which 
it  is  governed. 

It  may  be  a  question  whether 
bills  of  peace  and  bills  to  quiet 
possession  are  not  of  that  class 
of  subjects  with  regard  to  which 
the  jurisdiction  of  the  Court  is 
now  almost  obsolete,  and  which 
was  only  suited  to  a  state  of  so- 
ciety in  which  the  ordinary  ad- 
ministration of  justice  was  less 
regular  and  certain.  SeelSpence 
684.  In  I  Van  Heythusen's  Eq. 
Dr.  p.  611,  there  is  a  well-known 
precedent  of  an  information  and 
bill,  in  the  nature  of  a  bill  of 
peace,  in  which  several  of  the 
inhabitants  of  a  district,  uncon- 
nected with  each  other  except  by 
that  circumstance,  are  made  De- 
fendants. It  is  probable  that  such 


a  form  of  suit,  which  was  admit- 
ted in  the  case  of  tithe  suits  up  to 
the  time  of  their  cessation,  would 
at  this  day  be  deemed  oppressive 
on  Defendants.    A  remarkable 
example  of  an  early  attempt  to 
extend  or  to  abuse  the  practice 
of  the  Court,  which,  in  some  few 
cases,  allowed  claims  against  dis- 
tinct persons  to  be  made  the  sub- 
ject of  the  same  suit,  is  mention- 
ed in  the  Diary  of  Narcisitu  IaU' 
trell,  which  has  been  brought  to 
light  by  the  notice  of  Mr.  Afo' 
caulay,  and  recently  printed  (Ox- 
ford, 1857,  vol.  1,  p.  197).     It 
took  place  in  the  time  of  Lord 
Nottingham.     "  A  bill  in  Chan- 
cery was  this  term  preferred  by  a 
widow  agakist  500  persons,  to 
answear  what  moneys  they  ow*d 
her  husband ;  the  bill  was  above 
3000  sheets  of  paper,  to  the  won- 
der of  most  people ;  but  the  Lord 
Chancellor  looking  on  it  as  vex- 
atious, for  it  would  cost  each  De- 
fendant a  100^.  the  copyeing  oui^ 
he  dismissed  the  bill,  and  order- 
ed Mr.  Newman,  the  councellour, 
whose  hand  was  to  it,  to  pay  the 
Defendants    the    charges   they 
have  been  att.*' 
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July^Qth,  CATTLIN  V.  BROWN. 

Aug.  3rd,  fry 

Aaer  a  de-  J-  HE  question  arose  upon  a  devise  by  Frances  Bannister 

T.^*^.^^*'^  who  died  in  1805,  to  Thomas  Bannister  Cattlin  for  life, 

lue,  witn  re-  ' 

mainder  to  all  with  remainder  to  all  and  every  the  child  and  children  of 

child  and  the  said  Thomas  Bannister  CatUi/a,  during  their  natural 

for  ^beir  Uvea  l^ves,  in  equal  shares  if  more  than  one ;  and  after  the  decease 

in  equal  qJ  ^ny  or  either  of  such  child  or  children,  then  the  part  or 

Boares,  a  de-  "^         .                                                                                    * 

▼iae  over,  after  share  of  him,  her,  or  them  so  dying  unto  his,  her,  or  their 

any  or  either  child  or  children  lawfully  begotten  or  to  be  begotten,  and 

^^  "?^,*^^*^*^  c  to  his,  her,  or  their  heirs  for  ever,  as  tenants  in  common. 

or  children,  of  '         '                                                ' 

the  part  or 

share  of  him,  i-    -•  •      t                 ,«rx»» 

her,  or  tbem  The  testator  died  in  January,  1805. 

80  dying,  unto 
his,  her,  or 

their  child  ThoTThas  Bannistei*  CattUn  had  issue  five  children :  name- 

or  children, 

begotten  or  to  ly,  Oeorge,  Emma,  Cecilia,  Caroline,  and  ClcTnent,  who 

and  to  his,  her,  were  bom  in  the  lifetime,  and  were  living  at  the  death  of 

for^ev^er  ^^^^  ^^®  testator;  and  one  child  named  Judee,  who  became  the 

as  tenants  wife  of  Adam  Broxvn,  and  went  to  India  in  1828,  and  it 

in  common, 

f'is  good  as  to  is  presumed  died  on  her  passage  or  immediately  after  her 

of  wush  chi?  arrival,  as  she  was  not  afterwards  heard  of,  and  who  left 

dren  of  A.  as  Jssue   Several  children,  some  of  whom  survived  Thomas 

were  livmg  at  ^ 

the  death  of  Bannister  Cattlin  the  tenant  for  life.   Caroline,  one  of  the 

for  the  gift'  children,  who  survived  the  testator,  had  also  issue  several 

take  effect"if  children.     Thomas  Bannister  Cattlin  also  had  other  issue, 

at  all,  within  te^  children,  Thomas  Maqnus,  Charlotte,  Frederick  WH- 

the  hmits  ,            , 

aUowed  by  liani,  Eliza,  FredeHck  Fisher,  William,  Emily,  Clai^sa, 
gift'toevery^  J/a^/T/,  and  Susannoh,  bom  after  the  decease  of  the  testa- 
member  of  the  tor.     Of  these,  two,  Frederick  William  and  Eliza,  died  in 

class  of  chil-  .....                            . 

dren  is  single  his  lifetime  without  having  had  any  issue.     Several  of  the 

dent^of  the  Other  children  who  were  bom  after  the  death  of  the  testator 

her  of  the 

same  class,  and  caunut  be  affecled  by  the  result  of  the  gift  as  to  such  other  members. 
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The  devised  estate  was  subject  to  a  mortgage  created 
by  the  testator  for  securing  the  payment  of  20002.  and  in- 
terest; and  under  the  decree  of  the  Court,  made  in  1843, 
the  same  estates  were  conveyed  in  fee  by  way  of  mortgage 
to  secure  2574{.  and  interest^  which  was  raised  to  pay  the 
debts  of  the  testator. 
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Mr.  WUlcock,  and  Mr.  Prendergdst,  for  the  PlaintiflGs.         Argument. 

Mr.  C.  P.  Goaper,  Mr.  Rolt,  Mr.  J.  Baily,  Mr.  Rogers, 
Mr.  EldeHon,  Mr.  Terrell,  and  Mr.  WaUer  for  the  other 
parties. 

The  authorities  referred  to  are  mentioned  in  the  judg- 
ment, with  the  exception  of  Oriffith  v.  Pov>nall{a),  which 
is  to  the  same  effect  as  the  cases  referred  to  in  the  fifth 
rule  (6). 


Vice-Chancellor  : — 

The  point  in  this  case  is  one  of  some  novelty,  and  I  there-     J^^d(fment, 
fore  propose  to  state  somewhat  fully  the  reasons  that  have 
led  me  to  the  conclusion  to  which  I  have  come. 


The  question  arises  on  a  short  devise  to  Thomas  Ba/nr- 
nister  CaMin  for  life,  and  after  his  decease  to  all  and  every 
his  children  or  child,  for  their  lives,  in  eqiial  shares,  and  af- 
ter the  decease  of  any  or  either  of  them,  the  part  or  share 
of  the  child  so  dying  unto  his,  her,  or  their  children  or 
child,  and  his,  her,  or  their  heirs  for  ever,  as  tenants  in  com- 
mon. 

There  were  some  children  of  Tfiomaa  Bannister  CaMin 


(a)  13  Sim.  3J)3.' 


(6)  lufra,  p.  377. 
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in  erne  at  the  death  of  the  te^ator,  and  othos  who  wore 
sobieqiKntly  bom;  and  the  qoestkiii  wfaidi  has  been  aijgoed 
is,  whether  the  lemamder  in  fee  to  any  of  the  giand-ehil' 
dren  ooobi  take  effect,  it  being  admitted  that  the  remainda 
in  fee  to  the  childien  of  those  children  of  TIohum  CatSim 
Brcnm  who  were  bom  aft^  the  death  of  the  testates' 
not  take  effect 


The  first  observation  that  arises  in  this  case  is»  that  the 
limitations  are  none  of  them  by  way  of  execotc^  devise, 
bat  arc  limitations  of  contingent  remaindersL  I  aj^irehend, 
however,  that  a  contingent  remainder  cannot  be  limited  as 
depending  on  the  termination  of  a  particular  estate,  whose 
deierminationwillnotnecessarily  take  place  within  the  pmod 
allowed  by  law.  It  has  been  sometimes  a  question  whether 
a  limitation  over  beyond  the  period  might  or  might  not  be 
supported  as  a  good  contingent  remainder,  on  the  ground  of 
its  destructibility  in  the  lifetime  of  the  tenant  for  life.  Mr. 
Jarman  in  his  learned  work  discusses  the  point,  and  observes, 
''  the  same  species  of  reasoning  by  which  a  reminder  or 
an  executory  limitation,  to  arise  on  the  determination  of  an 
estate  tail,  is  supported,  might  seem  to  apply  to  a  contin- 
gent remainder,  which  is  liable  to  be  destroyed  by  the  act 
of  the  owner  of  the  preceding  estate  of  fireehold,  no  estate 
being  interposed  for  its  preservation;  but  the  writer  is  not 
aware  of  any  authority  for  the  application  of  the  doctrine 
to  such  cases.  If,  therefore,  freehold  lands,  of  which  the 
legal  inheritance  is  in  the  testator,  be  devised  to  A.  for  life, 
with  remainder  to  his  eldest  son  who  should  be  Uving  at 
his  decease  for  life,  with  retnainder  in  fee  to  the  children  of 
such  eldest  son  who  should  be  living  at  his  (the  son's)  de- 
cease ;  although  A.  in  his  lifetime  might  destroy  all  the  re- 
mainders, and  the  eldest  son  after  his  (A.'8)  decease  might 
destroy  the  ultimate  remainder  in  fee  devised  to  his  chil- 
dren, without  being  amenable  either  at  law  or  in  equity  to 
the  persons  whose  estates  are  thus  destroyed,  such  ultimate 
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remainder  would,  nevertheless,  it  is  conceived,  be  void  for 
remoteness,  on  the  ground  that  the  destruction  in  these 
cases  is  effected  by  what  the  law  calls  a  tortious  or  wrong- 
ful act  (though  it  is  a  wrong  without  a  remedy),  the  perpe- 
tration of  which  is  not  to  be  presumed  "(^)-  The  latter 
observation  applies  very  strongly  to  this  case,  for  here  the 
legal  estate  is  outstanding  and  subject  to  a  mortgage,  and 
the  party  in  whom  such  legal  estate  is  vested  would  be,  in 
effect,  a  trustee  to  support  the  contingent  remainder,  the 
destruction  of  which,  under  such  circumstances,  could  only 
be  effected  by  an  act  which  would  be  doubly  tortious.  The 
rule  is  stated  in  the  able  argument  of  Mr.  Preston,  in  Mogg 
V.  Mogg(b).  He  says,  "  A  gift  to  an  unborn  child  for  life 
is  good,  if  it  stops  there ;  but  if  a  remainder  is  added  to  his 
children  or  issue  as  purchasers,  it  is  not  good,  unless  there 
be  a  limitation  of  the  time  within  which  it  is  to  take 
effect ''  (c).  That  is,  I  think,  a  perfectly  accurate  statement 
of  the  law  which  I  am  to  apply  to  this  case. 
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I  am  bound,  however,  in  this  case,  to  look  at  the  whole 
question,  and  to  consider  how  it  would  stand  on  the  doctrine 
which  has  been  established  with  regard  to  gifts  by  way  of 
executory  devise. 

The  first  rule  is,  that  an  executory  devise  is  bad  unless  it 
be  clear,  at  the  death  of  the  testator,  that  it  must  of  neces- 
sity vest  in  some  one,  if  at  all,  within  a  life  in  being  and 
twenty-one  years  afterwards  This  principle  will  be  found 
expressly  stated  in  the  opinion  delivered  by  the  present 
Lord  Chancellor,  when  advising  the  House  of  Lords  in  the 
case  of  Lard  Dungannon  v.  Smith  (d). 

The  second  rule  is,  that  you  must  ascertain  the  objects  of 


(a)  1  Jarm.  Wills,  226. 
(6)  1  Mer.  6^. 


(r)  Id.  664. 

(</)  12  CI.  &  Fin.  546,  570. 
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the  testator's  bounty,  by  constming  his  will  without  any  re- 
ference to  the  rules  of  law  which  prohibit  remote  limitations ; 
and  having,  apart  from  any  consideration  of  the  effect  of  those 
rules  in  supporting  or  destroying  the  claim,  arrived  at  the 
true  construction  of  the  will,  you  are  then  to  apply  the  roles 
of  law  as  to  perpetuities  to  the  objects  so  ascertained 

Thirdly,  if  the  devise  be  to  asingle  person  answering  a 
given  description  at  a  time  beyond  the  limits  allowed  by 
law,  or  to  a  series  of  single  individuals  answering  a  given 
description,  and  any  one  member  of  the  series  intended  to 
take  may  by  possibility  be  a  person  excluded  by  the  rule  as 
to  remoteness,  then  no  person  whatever  can  take,  because 
the  testator  has  expressed  his  intention  to  include  all,  and 
not  to  give  to  one  excluding  othera  One  of  the  earliest 
cases  affirming  this  rule  is  that  of  Proctor  v.  The  Bishop  of 
Bdth  and  Wells  (a).  The  devise  in  that  case  was  of  an 
advowson,  in  fee,  to  the  first  or  other  son  of  Thorifias  Proc- 
tor, the  grandson  of  the  testatrix,  that  should  be  bred  a 
clergyman  and  be  in  holy  orders ;  but  in  case  he  should  have 
no  such  son,  then  to  another  grandson  of  the  testatrix  in 
fee:  and  it  was  held  that  the  first  devise  was  void  as  de- 
pending on  too  remote  a  contingency;  and  that  the  latter 
limitation,  as  it  depended  on  the  same  event,  was  also  void, 
for  the  words  of  the  will  would  not  admit  of  the  contingency 
being  divided.  In  the  recent  case  of  Lord  Dvmgannon  v. 
Smiih(b)f  it  was  sought,  in  support  of  the  bequest,  to  shew 
that  one  of  the  series  of  persons  who  might  be  the  heirs 
male  of  the  body  of  the  grandson,  might  take  within  the 
prescribed  period,  and  was  not  therefore  within  the  objec- 
tion; but  the  answer  was,  that  "  there  was  no  gift  to  him  in 
terms  different  from  the  gift  to  all  others  who  may  be  able 
to  bring  themselves  within  the  terms  of  the  gift,''  and  that 
''  where  a  testator  has  made  a  general  bequest^  embracing  a 

(a)  2  Hen.  Bl.  358.  also,  Ker  v.  Lord  Dungannon,  1 

(b)  12  a.  &  Fin.  646.    See,      D.  &  W.  509. 
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great  number  of  possible  objects,  there  is  no  authority  for 
holding  that  a  court  can  so  mould  it  as  to  say  that  it  is 
divisible  into  two  classes,  the  one  embracing  the  lawfiil,  the 
other  the  unlawful  objects  of  his  bounty  "(^)» 

The  fourth  rule  is,  that  where  the  devise  is  to  a  class  of  per- 
sons answering  a  given  description,  and  any  member  of  that 
class  may  possibly  have  to  be  ascertained  at  a  period  exceed- 
ing the  limits  allowed  by  law,  the  same  consequence  follows  as 
in  the  preceding  rule,  and  for  the  same  reason.  You  cannot 
give  the  whole  property  to  those  who  are  in  fact  ascertained 
within  the  period,  and  might  have  taken  if  the  gift  had 
been  to  them  nominatim,  because  they  were  intended  to  take 
in  shares  to  be  regulated  in  amount,  augmented  or  diminished, 
according  to  the  number  of  the  other  members  of  the  class, 
and  not  to  take  exclusively  of  those  other  members.  Of  this 
rule  the  cases  of  Jee  v.  AudUyQ)),  Leake  v.  jBo&inson(c), 
and  Oooch  v.  Oooch(d)  are  illustrations.  Jee  v.  Audley  was 
a  strong  case  of  that  class,  for  there  all  the  children  actually 
in  esse  might  have  taken,  and  it  was  only  the  possibility 
that  there  might  have  been  incapable  children,  which  ex- 
cluded those  who  were  capable. 

The  fifth  and  last  rule  to  which  I  need  to  advert,  is 
this, — that  where  there  is  a  gift  or  devise  of  a  given  sum  of 
money  or  property  to  each  member  of  a  class,  and  the  gift 
to  each  is  wholly  independent  of  the  same  or  similar  gift  to 
every  other  member  of  the  class,  and  cannot  be  augmented 
or  diminished  whatever  be  the  number  of  the  other 
members,  then  the  gift  may  be  good  as  to  those  within  the 
limits  allowed  by  law.  This  was  settled  in  the  case  of 
Stoi'ra  V.  Beiibow  (e).  That  was  a  gift  of  500i.  apiece  to 
each  child  that  might  be  bom  to  either  of  the  children  of 
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(a)  12  CI.  &  Fin.  574. 
(6)  1  Cox,  324. 
(c)  2  Mer.  363.^ 


(cO  14  Beav.  565. 
{e)  2  Myl.  &  K.  46. 
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the  testator's  brothers,  without  benefit  of  survivorship.  The 
l^acy  of  5002.  to  each  of  the  children  living  at  the  death 
of  the  testator,  who  alone  could  take,  was  unaffected  by  the 
number  of  subsequently  bom  children,  who  were  excluded  ; 
and  the  exclusion  of  the  latter  did  not  therefore  affect  the 
children  who  were  capable  of  taking  under  the  bequest 
The  last  rule,  in  fact,  amounts  to  no  more  than  this, — that 
the  gift  being  single  to  each  party,  you  have  only  to  con- 
sider whether  that  particular  gift  must  of  necessity  vest,  if 
at  all  (according  to  the  first  rule),  within  the  limit  allowed 
by  law. 


Let  us  now  consider  the  &cts  of  the  present  case,  and 
apply  the  rules  which  have  been  stated  to  those  facts; 
and  inquire  whether  the  gift  be  or  be  not  to  a  number  of 
persons  in  shares,  which,  being  distinctly  ascertained  and 
settled,  are  incapable  of  augmentation  or  diminution.  And 
here  I  would  observe,  that  it  at  first  appeared  to  me  that 
there  was  no  distinction  between  the  pres^it  case  and  the 
late  case  of  Greenwood  v.  Roberta  (6),  where  there  was  a 
gift  of  an  annuity  to  the  testator's  brother,  and,  after  the 
decease  of  the  annuitant,  to  and  amongst  such  of  his 
children  as  might  be  then  living,  in  equal  shares  during 
their  lives,  with  a  provision  that  at  the  decease  of  any  of 
them,  so  much  capital  as  had  been  adequate  to  the  pay- 
ment of  the  annuity  to  which  the  child  so  dying  had  been 
entitled  during  his  or  her  life,  should  be  forthwith  con- 
verted into  money,  and  divided  equally  amongst  the  children 
of  him  or  her  so  dying,  as  and  when  they  should  severally 
attain  the  age  of  twenty-one  years;  and  he  gave  them 
vested  interests  therein,  and  directed,  that  if  any  children 
of  his  brother  should  at  his  decease  be  dead,  and  had 
left  issue,  such  issue  should  have  the  share  the  parent 
would  have  had  if  he  had  outlived  the  brother.     If  the 


(a)  15  Beav.  »2. 
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circumstances  of  that  case  had  not  in  fact  been  distinguish- 
able, I  should  have  been  under  the  necessity  of  differing 
from  it;  but  in  that  case  the  children  of  the  brother,  who 
were  bom  and  in  esse  at  the  death  of  the  testator,  might 
all  have  been  dead  at  the  death  of  the  brother.  The  case 
therefore  fell  within  the  third  and  fourth  rules  which  I  have 
mentioned.  It  was  a  gift  to  a  class  to  be  ascertained  at  a 
time  beyond  the  limits  of  remoteness,  and  all  the  members 
of  the  class  might  be  persons  without  these  limits.  The 
children  bom  at  the  testator's  death  might  take  no  interest 
whatever.  On  this  ground  the  decision  in  Gh^eenwood  v. 
Roberta  was,  no  doubt,  perfectly  right 
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The  testator  devises  the  estate  to  Thomaa  Bannister 
Cattlin  for  life,  with  remainder  to  all  his  children  as 
tenants  in  common  for  life,  with  remainder  as  to  every 
share  of  every  child  to  the  children  of  that  child  in  fee. 
Now,  to  follow  the  respective  shares  of  the  property,  suppose 
Thomaa  Bannister  Cattli/n  to  have  four  sons.  A.,  B.,  C, 
and  D.,  and  A.  and  ^.  to  be  living  at  the  testator's  death 
and  the  others  to  be  bom  afterwards.  A.  and  B.,  on  the 
testator's  death,  take  an  immediate  vested  interest  in  re- 
mainder for  life,  expectant  on  their  father's  death,  with 
remainder  to  their  respective  children  in  fee,  subject  to 
their  respective  moieties  being  diminished  on  the  birth 
of  (7.  and  D.,  but  their  exact  shares  are  ascertained 
within  the  legal  limits  at  the  death  of  their  father, 
and  neither  their  life  interests  nor  the  remainder  in  fee 
are  capable  of  being  wholly  divested  in  favour  of  any  party 
beyond  the  legal  limits,  neither  could  any  one  intended  by 
the  testator  to  take  an  interest^  but  at  a  period  beyond  the 
legal  limits,  possibly  take  in  lieu  of  ^.  or  B,;  their  shares  are 
not  therefore  within  the  third  rule,  or  governed  by  the  judg- 
ment in  the  case  of  Lord  Dungannon  v.  Smith,  as  might 
have  been  the  case  if  the  devise  had  been  to  the  sons  of 
Thomaa  Bannister  Cattlin  living  at  his  decease,  with 
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the  testator's  brothers,  without  benefit  of  survivorship.  The 
legacy  of  5002.  to  each  of  the  children  living  at  the  death 
of  the  testator,  who  alone  could  take,  was  unaffected  by  the 
number  of  subsequently  bom  children,  who  were  excluded ; 
and  the  exclusion  of  the  latter  did  not  therefore  affect  the 
children  who  were  capable  of  taking  under  the  bequest 
The  last  rule,  in  fact,  amounts  to  no  more  than  this, — that 
the  gift  being  single  to  each  party,  you  have  only  to  con- 
sider whether  that  particular  gift  must  of  necessity  vest,  if 
at  all  (according  to  the  first  rule),  within  the  limit  allowed 
by  law. 


Let  us  now  consider  the  facts  of  the  present  case,  and 
apply  the  rules  which  have  been  stated  to  those  facts; 
and  inquire  whether  the  gift  be  or  be  not  to  a  number  of 
persons  in  shares,  which,  being  distinctly  ascertained  and 
settled,  are  incapable  of  augmentation  or  diminution.  And 
here  I  would  observe,  that  it  at  first  appeared  to  me  that 
there  was  no  distinction  between  the  present  case  and  the 
late  case  of  Oreenwood  v.  Roberts  (6),  where  there  was  a 
gift  of  an  annuity  to  the  testator's  brother,  and,  after  the 
decease  of  the  annuitant,  to  and  amongst  such  of  his 
children  as  might  be  then  living,  in  equal  shares  during 
their  lives,  with  a  provision  that  at  the  decease  of  any  of 
them,  so  much  capital  as  had  been  adequate  to  the  pay- 
ment of  the  annuity  to  which  the  child  so  dying  had  been 
entitled  during  his  or  her  life,  should  be  forthwith  con- 
verted into  money,  and  divided  equally  amongst  the  children 
of  him  or  her  so  dying,  as  and  when  they  should  severally 
attain  the  age  of  twenty-one  years;  and  he  gave  them 
vested  interests  therein,  and  directed,  that  if  any  children 
of  his  brother  should  at  his  decease  be  dead,  and  had 
left  issue,  such  issue  should  have  the  share  the  parent 
would  have  had  if  he  had  outlived  the  brother.     If  the 


(a)  15  Bcav.  92. 
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circumstances  of  that  case  had  not  in  fact  been  distinguish- 
able, I  should  have  been  under  the  necessity  of  differing 
from  it;  but  in  that  case  the  children  of  the  brother,  who 
were  bom  and  in  esse  at  the  death  of  the  testator,  might 
all  have  been  dead  at  the  death  of  the  brother.  The  case 
therefore  fell  within  the  third  and  fourth  rules  which  I  have 
mentioned.  It  was  a  gift  to  a  class  to  be  ascertained  at  a 
time  beyond  the  limits  of  remoteness,  and  all  the  members 
of  the  class  might  be  persons  without  the«e  limits.  The 
children  bom  at  the  testator's  death  might  take  no  interest 
whatever.  On  this  ground  the  decision  in  Gh^eenwood  v. 
Roberta  was,  no  doubt,  perfectly  right 

The  testator  devises  the  estate  to   Thomas  Bumnister 
Cattlin  for  life,  with   remainder  to  all  his  children  as 
tenants  in  common  for  life,  with  remainder  as  to  every 
share  of  every  child  to  the  children  of  that  child  in  fee. 
Now,  to  follow  the  respective  shares  of  the  property,  suppose 
Tluymas  Bannister  Cattlin  to  have  four  sons.  A,,  B,,  C, 
and  D.,  and  A,  and  ^.  to  be  living  at  the  testator's  death 
and  the  others  to  be  bom  afterwards.     A.  and  B.,  on  the 
testator's  death,  take  an  immediate  vested  interest  in  re- 
mainder for  life,  expectant  on  their  father's  death,  with 
remainder  to  their  respective  children  in  fee,  subject  to 
their  respective  moieties  being  diminished  on  the  birth 
of  G,  and  D.,  but   their   exact   shares   are   ascertained 
within    the    legal  limits   at   the  death  of   their  father, 
and  neither  their  life  intere^sts  nor  the  remainder  in  fee 
are  capable  of  being  wholly  divested  in  favour  of  any  party 
beyond  the  legal  limits,  neither  could  any  one  intended  by 
the  testator  to  take  an  interest^  but  at  a  period  beyond  the 
legal  limits,  possibly  take  in  lieu  of  J.,  or  B,;  their  shares  are 
not  therefore  within  the  third  rule,  or  governed  by  the  judg- 
ment in  the  case  of  Lord  Dungannon  v.  Smith,  as  might 
have  been  the  case  if  the  devise  had  been  to  the  sons  of 
Thomas  Bannister  Cattlin  living  at  his  decease,  with 
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remainder  to  their  sons  in  fee,  for  then  there  might  pos- 
sibly, at  the  death  of  Thomas  Bannister  Cattlin,  have 
been  no  son  who  was  in  existence  at  the  testator's  death. 
Neither,  again,  can  any  possible  event  happening  after  the 
death  of  Thomas  Bannister  Cattlin,  augment  or  diminish 
the  share  of  -4.  or  B.  Here,  then,  A.  and  B.  are  respec- 
tively persons  in  esse  at  the  death  of  the  testator,  who  are 
to  take  a  share  that  must  be  ascertained  in  a  manner 
incapable  of  augmentation  or  diminution  at  the  expiration 
of  another  life  in  esse.  What  is  there  to  prevent  the 
limitation  of  that  share  to  him  for  life,  with  remainder  to 
his  children  in  fee?  for  this  sliare  must  of  necessity  vest, 
if  at  all,  within  the  legal  limits,  and  complies,  therefore, 
with  the  rula  It  is  in  reality  the  case  of  Storrs  v. 
Bevhow,  substituting  a  given  share  for  a  given  sum  of 
money. 


The  two  shares  of  A.  and  B,,  in  the  case  I  have  sup- 
posed, are  wholly  free  from  the  questions  which  arose 
in  Leake  v.  Robmson,  or  Lord  Dungannon  v.  Smith. 
Sir  William  Orant,  in  Leake  v.  Robinson,  speaking  of 
the  bequest  made  by  the  testator  in  that  case,  says :  "  He 
supposed  that  he  could  do  all  that  he  has  done, — that  is, 
include  afberborn  children,  and  also  postpone  the  vesting 
until  twenty-fiva  But  if  he  had  been  informed  that  he 
could  not  do  both,  can  I  say  that  the  alteration  he  would 
have  made  would  have  been  to  leave  out  the  afberborn 
grandchildren,  rather  than  abridge  the  period  of  vesting  ? 
I  should  think  quite  the  contrary  *'  (a). 

The  present  case  is  free  from  the  difficulty  which  is 
pointed  out  in  those  remarks,  and  upon  which  tlie  point  in 
that  case  was  determined.  The  case  of  Dodd  v.  Wake  (6). 
which  was  mentioned,  comes  within  the  same  category  as 


(a)  2  Mer.  388. 


(b)  8  Sim.  615. 


CASES  IN  CHANCERY. 

Oreenwood  y^  Roberta.  In  Vodd  v.  WaJce,  the  bequest  of 
a  sum  of  money  was  limited  unto  and  amongst  the  children 
of  the  testator's  daughter,  who  should  be  living  at  the  time 
the  eldest  should  live  to  attain  the  age  of  twenty-four 
years,  and  the  issue  of  such  of  the  children  of  his  said 
daughter  as  might  then  happen  to  be  dead  leaving  issue, 
to  be  equally  divided  between  or  among  them,  share  and 
share  alike,  as  tenants  in  common.  There  were  three 
children  living  at  the  death  of  the  testator,  who  might  have 
attained  the  age  of  twenty-four  within  the  proper  period, — 
but  upon  that  form  of  bequest  it  seems  clear,  as  the  Vice- 
chancellor  held,  that  the  testator  did  not  intend  it  to  apply 
of  necessity  to  any  existing  child,  but  to  take  effect  only 
when  the  first  child  attained  twenty-four,  which  might 
possibly  be  without  the  period  of  legal  limitation.  The 
children  Uving  on  that  event  might  or  might  not  be 
composed  of  a  class  not  in  existence  at  the  death  of  the 
testator. 
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In  the  case  now  before  me,  no  person  out  of  the  prescribed 
limits  could  possibly  take  the  whole  of  ^.  or  B/a  share,  and 
the  exact  amount  of  each  share  is  finally  ascertained  within 
the  legal  limits ;  and  from  the  time  that  it  is  so  ascertained, 
no  party  without  the  legal  period  can  possibly  acquire  the 
least  interest  in  it,  so  as  to  divest  or  diminish  it ;  nor  can 
any  party  whose  interest  is  so  ascertained  within  the  period, 
or  his  children,  acquire  any  interest  in  the  shares  of  such 
other  parties  so  as  to  augment  it 


The  limitation  as  to  the  shares  of  G.  and  D.  in  the  case 
I  have  supposed  would  be  clearly  void,  as  their  children 
might  be  bom  at  a  period  exceeding  the  limits  which  the 
law  allows,  they  themselves  not  being  in  esse  at  the  death 
of  tlie  testator.  I  observe  that  Mr.  Jarman  expresses  a 
doubt  whether  the  state  of  events  should  not  be  considered 
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as  they  stood  at  the  date  of  the  will  (a).  It  is  now  clear 
that  the  death  of  the  testator  is  the  time  to  be  looked  at 
The  rule  on  this  point  is  plainly  expressed  by  the  present 
Lord  Chancellor  in  the  case  of  Lord  DuTigannon  v.  Smith, 
where,  observing  that  a  gift  to  the  person  who  at  the  death 
of  B.  should  be  the  heir  male  of  his  body,  if  he  should  attain 
twenty-one,  would  be  good  as  to  the  person  who  should  be 
heir  male  of  B.  at  his  death,  he  adds :  **  It  woiild  be  good, 
because  at  the  death  of  the  testator  it  would  be  absolutely 
certain  that  the  bequest  must  take  effect,  if  at  all,  within 
twenty-one  years  after  tlie  death  of  B. ;  and  it  would  not  be 
rendered  invalid  by  a  subsequent  gift  to  others,  which  might 
be  too  remote  "  (6). 


The  declaration  will  be,  that  the  estate  was  by  the  will  of 
the  testator  well  limited  in  fee  to  the  children  of  those 
children  of  Thomas  Bannister  CaUUn  who  were  living  at 
the  death  of  the  testator. 


(a)  1  Jarm.  Willa,  229  n.  (*). 
(6)  12  CI.  &  Fin.  674.    See  also  Williams  v.  TVo/c,  6  Hare,  239. 


rw^ 


TABLE 


OV  THE 


NAMES  OF  THE  CASES  REPORTED 


IN  THE 


ELEVEN  VOLUMES  OF  THESE  REPORTS. 


AARON  V.  Aaron,  ix.  821. 

Abraham,  Heanley  v.,  v.  214. 

Abram  v.  Ward,  vi.  165. 

Abrey  v.  Newman,  x.  App.  IviiL 

Ackroyd,  Graham  v.,  x.  192. 

Adams  v.  Adams,  i.  537. 

V,  Jones,  ix.  485. 

Addles*  Charity,  Ex  parte  the  Fe- 
offees of,  In  re  the  London  and 
Greenwich  Railway  Co.,  iii.  22. 

Adie,  Wolford  1?.,  V.  112. 

Alderson,  O'Reilly  v.,  viiL  101. 

Alexander,  Bell  t?.,  vL  543. 

,  Dover  t?.,  iL  275. 

V.  Young,  vi.  393. 

Allen  V,  Anderson,  v.  163. 

,  Charlton  «?.,  ix.  App.  Ixvii. 

,  Festing  v.,  v.  573. 

,  Gwyther  v.,  L  505. 

V.  Knight,  V.  272. 

,  Spencer  «?.,  iv.  455. 

Allin  V.  Crawshay,  ix.  382. 

Allison,  Medhnrst  v.,  iv.  479. 

Ambergate,  Nottingham,  and  Bos- 
ton, and  Eastern  Junction  Rail- 
way Company,  The  Midland 
Railway  Company  v.,  x.  359. 

c 


Ambrose  v,  Nott,  ii.  649. 

Ames  V,  Ames,  x.  App.  liv. 

Amyot,  Browne  v.,  iii  173. 

Anderson,  Allen  v.,  v.  163. 

V.  Guichard,  ix.  275. 

,  Warter  v.,  xi.  301. 

Angle,  "Wright  v.,  vL  107. 

Annis,  Burke  v.,  xi.  232. 

Anonymous,    ix.    App.    xL  xxvii. 
IxxxiiL 

Appleby  v.  Duke,  L  303. 

Ashley  t;.  Sewell,  x.  App.  Ixvii 

Ashurst  V.  Mill,  viL  502. 

Askew  V.  Millington,  ix.  65. 

,  Newton  v.,  vL  319. 

Aspinall  v,  London  and  North  Wes- 
tern Railway  Company,  xL  325. 

Atchison  t;.  Le  Maun,  x.  App.  xlvL 

,  Watkins  v.,  x.  App.  xlvi 

Atkinson,  Bemasooni  o.,  x.  345. 

V.  Oxford,  Worcester,  and 

Wolverhampton  Railway  Com- 
pany, ix.  App.  xix. 

-,  Pickup  v.,  iv.  624. 


Att.-Gen.  v.  Attwood,  ix.  App.  IvL 

V.  Clapham,  x.  540 ;  App. 

IxviiL 


o2 


TABLE    OP   CASES. 


Att.-Oen.  V.  Cooper,  viii.  166. 

r.  Eastlake  xL  205. 

V.  Flint,  iv.  147. 

V.  Foster,  ii.  81. 

,  Governors  of  Christ's  Hos- 
pital v.,  V.  257. 

V.  Hall,  ix.  647. 

V.  Hudson,  ix.  App.  IxiiL 

V.  Jackson,  v.  355. 

— — ^—  V.  Lawes,  viii.  32. 

V.  Lucas,  ii.  566. 

V,  Magdalen  College,  Ox- 
ford, viL  564,  n. 

V.  Murdoch,  viL  445. 

V,  Newark  -  upon  -  Trent, 

(Mayor,&c.,of),  L  395. 

V.  Poulden,  iiL  555. 

V,  Ray,  iL  518;  iiL  335. 

,  Reeve  v.,  iii.  191. 

V.  Thompson,  viiL  106. 

V.  Ward,  vL  477. 

V.  Welsh,  iv.  572. 

V.  Worcester  (Bishop),  ix. 

328. 

Attwood,  Att.-Gen.  v.,  ix.  App.  Ivi. 

Auger,  Langford  u,  iv.  313. 

Aukland,  Major  v.,  iiL  77. 

BACK,  Manser  v.,  vL  443. 
Badeley,  Llewellyn  v.,  i.  527. 
Bagshaw  v.  Eastern  Union  Railway 

Company,  viL  114. 
Bague  V.  Dumerque,  x.  462. 
Bailey  t;.  Richardson,  ix.  734. 
Baillie  t;.  Jackson,  x.  App.  xlvi. 
Baily  v.  Lambert,  v.  178. 
Bainbrigge,  Macgregor  v.,  viL  164,  n. 
Baines,  Darby  v.,  ix.  369. 
Baker  v.  Baker,  vL  269. 

V.  Bayldon,  viiL  210. 

,  Fen  wick  «?.,  L  327. 

r.  Harwood,  L  327. 

f  Holland  v.,  iii.  68. 


-,  Moaley  v.,  vL  87. 


Baldwin,  Fisher  v.,  xi.  352. 
Ball  V.  Carter,  ix.  App.  xx. 
Ballard,  CoUinson  v.,  iL  119. 

V.  White,  iL  158. 

Balls  V.  Strutt,  i.  146. 

Bamford  v.  Bamford,  iL  642;  v.  203. 


Banister,  Overton  v.,  iiL  503. 
Banks  v.  Thornton,  xL  176. 
Barber,  Savory  v.,  iv.  125. 
Barham  v.  Clarendon  (Earl),  x.  1 26. 
Barker,  Farrer  v.,  ix.  737. 

V.  Rogers,  viL  19. 

Barkley  v.  Lord  Reay,  iL  306. 
Barlow,  Bradley  v,,  v.  589. 
Barnard,  Cox  v.,  v.  253;  viiL  310. 
Barrett  v.  Buck,  iL  520. 
Barrington  (Yisc.)  v,  Liddell,  x.  429. 
Barrow,  Green  t?.,  x.  459. 
Bartlett  v.  Bartlett,  iv.  631. 
Bartley  v.  Hartley,  ix.  App.  xlix. 
Barton,  In  re  Trusts  of  the  Will  of, 
X.  12. 

V.  Pyne,  L  493. 

V.  Yanheythuysen,  xL  1 26. 

V.     Whitcomb,     ix.      App. 

Ixxxvii. 
Bassett,  Ward  v.,  v.  179. 

,  Way  v.,  V.  55. 

Bassil  V.  Lister,  ix.  177;  x.  140. 
Batard,  In  re,  ix.  App.  xliiL 
Batchelor  v.  Middleton,  vi.  75. 
Bateman  v.  Margerison,  vL  496. 
Batten,  Jones  v.,  ix.  App.  IvlL ;  x. 

App.  xL 
Bayldon,  Baker  v.,  viiL  210. 

,  Fowler  v.,  ix.  App.  Ixxviii. 

Bajnes  v.  Ridge,  ix.  App.  xxvii. 
Beaden  v.  King,  ix.  499. 
Beattie  v.  Johnstone,  viiL  169. 
Beaufort  (Duke)  v.  Morris,  vL  340. 

,  Smith  v.,  L  507. 

,  V.  Taylor,  ii.  245. 

Beavan,  Penny  v.,  viL  133. 

,  Sergison  v.,  ix.  App.  xxix. 

Beckitt  V.  Bilbrough,  viiL  188. 
Beech  v.  Ford,  viL  208. 
Beeching  v.  Morphew,  viiL  129. 
Beevor,  Mainwaring  v.,  viiL  44. 
Behrend,  Gumey  v.,  ix.  App.  Ixxxix. 
Belcher,  Cash  v.,  L  310. 
Bell  t;.  Alexander,  vL  543. 

,  Meux  v.,  L  73,  91. 

Belsham  v.  Percival,  viiL  157. 
Benett,  Fuller  v.,  ii.  394. 
Bennett  v.  Burgis,  v.  295. 
— —  V,  GloBsop,  iii.  578. 


TABLE    Oy    CASES. 


Benson  v,  Hadfield,  iv.  32. 
Bent,  Cafe  v.,  iiL  245 ;  v.  24. 
Bentinck  v,  Willi nk,  ii.  1. 
Bently  v.  Hobinson,  ix-  A  pp.  brxyi. 

,  Walker  v.,  ix.  629. 

Berchtoldt,   Chatfield  v.,   ix,   App. 

xxviiL 
Bemasconi  v,  Atkinson,  x.  345. 
Berrington,  Price  r.,  vii.  394. 
Bertolacci  r.  Johnstone,  iL  632. 
Best  V.  Drake,  xi.  369. 

,  Mears  v.,  x.  App.  li. 

Bicknell,  Chambers  v.,  iL  536. 
Bierton  Charity  Land,  In  re,  x.  App. 

xxxviii. 
Biggenden,  May  v.,  x.  App.  xlv. 
Biggs  V.  Penn,  iv.  469. 
Bignall,  Boreham  v.,  iv.  633;    viiL 

131. 
Bilbrough,  Beckitt  v.,  viii.  188. 
Billage  v,  Southeo,  ix.  534. 
Binns  v.  Parr,  viL  288. 

,  Swallow  v.,  ix.  App.  xlviL 

Bird  V.  Bird,  ix.  App.  xliv. 

V,  Fox,  xi.  40. 

r.  Heath,  vi.  236. 

17.  Luckie,  viii  301. 

Birmingham,  Wolverhampton,  and 

Stonr  Valley  Railway  Company, 

Stamps  v.f  viL  251. 

,  Sir  H.  St.  Paul  t?.,  xL  305. 

Black,  Cook  t?.,  L  390. 
Blacklow  V.  Laws,  iL  40. 
Black  well,  Henson  v,,  iv.  434. 

V,  Pennant,  ix.  551. 

Blair  v.  Bromley,  v.  542. 
Blakesley  v.  Whieldon,  L  176. 
Bland,  Earl  of  Glengall  v.,  L  624. 
Blane,  Gardner  t?.,  L  381. 
Blanford,  Willett  v.,  L  253. 
Blaushard,  Lund  v.,  iv.  9,  290. 
Blaxland  v,  Blaxland.  ix.  App.  Ixviii. 
Blenkhom,  Buckell  v.,  v.  131. 
Blew  V.  Martin,  i.  150. 
Blisset  V,  Daniel,  x.  493. 
Boden*s  Estate,  In  re,  and  of  Trustee 

Act,  1850,  ix.  820. 
Bolton  V.  Ward,  iv.  530. 
Bond  V.  Graham,  L  482. 
Booth,  Gregson  v.,  v.  536. 


Booth  V.  Tomlinson,  ix.  App.  xx. 

Boreham   v,   Bignall,  iv.  633;  viiL 
131. 

Borell  V.  Dann,  ii.  440. 

Bott,  Poole  v.,  xi.  33. 

Bouch,  Ponfold  v.,  iL  157;  iv.  271. 

Boulton,  Kanken  v.,  v.  215. 

Bourne  v.  Bourne,  ii.  35. 

Bowen  v.  Price,  ix.  App.  IxxxviL 

Bower  v.  Cooper,  iL  408. 

Bowler,  Matthew  v.,  vL  110. 

Bowser  v.  Colby,  L  109. 

Boycatt,  Digby  v.,  iv.  444. 

Boyd  V.  Jaggar,  x.  App.  liv. 

Boydell  v.  Manby,  ix.  App.  liiL 

Boys  V.  Bradley,  x.  389, 

Bradley  v.  Barlow,  v.  589. 

,  Boys  v.,  X.  389. 

,  Lister  u,  i.  10. 

,  Perkins  t?.,  L  219. 

Bradshaw,  Custance  r.,  iv.  315. 

Brain  v.  Brain,  ix.  App.  xc. 

Brandt  v.  Epps,  iv.  343. 

Bray,  Webster  v.,  vii.  159. 

Braye  (Baroness),  In  re,  ix.  App. 
xxvii 

Brenan  v.  Preston,  x.  331 ,  App.  xviL 

Breeze  v.  English,  iL  118,  638. 

Bridger  v.  Ramsay,  x.  320. 

Bridgewater  and  Taunton  Canal  and 
Stolford  Railway  and  Harbour 
Company,  Fripp  v.,  xL  241. 

Briggs  V.  Chamberlain,  xi.  69. 

,  Green  v.,vL395,632 ;  vii.  279. 

,  Sutherland  v.,  i.  26. 

Bristed  t\  Wilkins,  iiL  235. 

Broadbent,  Walton  v.,  iii.  334. 

Brodie,  Official  Manager  of  the  Grand 
Trunk,  or  Stafford  and  Peter- 
borough Railway  Company  v., 
ix.  823. 

Bromfield,  Greenway  v.,  ix.  201. 

Bromitt  v.  Moor,  ix.  374. 

Bromley,  Blair  v.,  v.  542. 

V,  Wright,  vii.  334. 

Brooke,  Harvey  v.,  ix.  App.  xi. 

(Lord)  V.   Rounthwaite,  v. 

298. 

Brooks  V.  Jobling,  iL  155. 

Broughton  v.  Bronghton,  iiL  335. 


TABLE    OF  CASES. 


Browell  o.  Reed,  L  434. 
Brown,  Caldecott  v.,  iL  144. 

,  Catlin  v.,  xi.  372. 

,  Chant  v,y  vii.  79 ;  ix.  790. 

,  Collins  v.,  i.  315. 


-,  Eltoft  v.,  iL  618. 

-  V.  Hayward,  L  432. 

-,  Holme,  v.y  ix.  App.  xxix. 
-,  Midland  Railway  Company 
v.,  X.  App.  xliv. 

-  V,  Perkins,  i  564;  ii  540. 

-  V.  Pringle,  iv.  124. 

-  V,  Sewell,  XL  49. 

-  V,  Weatherhead,  iv.  1 22. 
V,  Whiteway,  viii.  145. 


Browne  v.  Amyot,  iii  173. 

,  Burroughes  v.,  ix.  609. 
Bruce  v.  Elwin,  ix.  294. 
Brutton,  Barge  v.,  iL  373. 
Buck,  Barrett  v.,  ii.  520. 
Buckell  V.  Blenkhorn,  v.  131. 
Buckle  V,  Fawcett,  iv.  536. 
Buckley,  Pennington  t?.,  vi.  451. 
Bull  V.  Pritchard,  v.  567. 
Bullock,  De  Balinhard  v.,  ix.  App. 

•  •  • 

xui. 
Bult,  Fitzgerald  i?.,  ix.  App.  Ixv. 
Burchell,  M^Mahon  v.,  iiL  97;  v.  322. 
Burge  V.  Brutton,  iL  373. 
Burgis,  Bennett  v.,  v.  295. 
Burke  v,  Annis,  xL  232. 
Bum,  Laurie  v.,  vL  308. 
Bumham,  Mounsey  v.,  L  15,  22. 
Burroughes  v.  Browne,  ix.  609. 
Burt  V.  Sturt,  x.  415, 
,  William   Henry,   an   In&nt, 

In  re,  ix.  289. 
Burton,  Egginton  v,,  L  488,  n. 
Butchart  v.  Dresser,  x.  453. 

CABLE  V,  Cooper,  ix.  App.  xx. 
Caddick*s  Settlement,  In  re,  ix.  App. 

ix.,  Ixxxv. 
Cafe  V.  Bent,  iii.  245 ;  v.  24. 
Cairns,  Baine  v.f  iv.  327. 
Caldecott  v.  Brown,  iL  144. 
Caldwell  v,  Rolfe,  ix.  415. 
"  '  V,  Vanvlissengen,  ix.  415. 

i^ V.  Verbeck,  ix.  415. 

Callen,  Roch  v.,  vL  531. 


Cambridge  (Corporation),  Ex  parte. 
In  re  Eastern  Counties  Rail- 
way Company,  vi.  30. 

Cameron,  Danford  v.,  viii.  329. 

Campbell  v.  London  and   Brighton 
Railway  Company,  v.  519. 

V.  Thompson,  iL  140. 

Cannan  v.  Evans,  x.  App.  ix. 

Capron,  Smith  v.,  viL  185,  189,  191. 

Carter,  Ball  v.,  ix.  App.  xx. 

,  Parker  v.,  iv.  400. 

Cartwright  v,  Cartwright,  x.  630. 

,  Ward  v.,  x.  App.  IxxiiL 

Cams,  Townsend  v.,  iii.  257. 

Cash  V.  Belcher,  L  310. 

Cass  V,  Cass,  iv.  278. 

Castelli  v.  Cook,  viL  89. 

Catlin  V,  Brown,  xi.  372. 

Catling,  Jane,  In  re  Personal  Estate 
of  an  Intestate,  ix.  App.  viL 

Cattell  V.  Corrall,  L  216. 

,  Rowlatt  v.,  ii.  186. 

Cautley,  Foster  t?.,  x.  App.  xxiv. 

Chad  wick  v.  Maden,  ix.  188. 

Chaffers  v.  Headlam,  ix.  App.  xlvL 

Chalk  V.  Raine,  viL  393. 

Challen  v,  Shippam,  iv.  555. 

Chalmers  v.  Laurie,  x.  App.  xxviL 

Chamberlain,  Briggs  «?.,  xL  69. 

Chambers  v.  BickneU,  iL  536. 

,  Christian  v.,  iv.  307. 

Chant  V,  Brown,  vii.  79  ;  ix.  790. 

Chapman  v.  Fowler,  iii.  577. 

,  Heath  v.,  x.  App.  IxxiL 

Chard  Railway  Company,  Fripp  v., 
xi.  241. 

Charlton  v.  Allen,  ix.  App.  IxviL 

•  V,  Rendall,  xL  296. 

Chatfield  v.  Berchtoldt,  ix.  App. 
xxviii. 

Cheatle,  Hextall  v.,  ix.  App.  xx. 

Cheese,  Culsha  v.,  viL  236,  246. 

Cheetham,  Piggin  t?.,  iL  80. 

Chesterman  v.  Mann,  ix.  206. 

Cheyne,  Eccles  r.,  ix.  215. 

Chichester,  Matthews  v.,  v.  207. 

Child,  Johnson  v.,  iv.  87. 

Chorlton,  Newton  v.,x.  646,  App.xxxi. 

Choyce  v,  Ottey,  x.  443. 

Christian  v.  Chambers,  iv.  307. 


TABLE    OF   CASES. 


Christian  v.  Field,  il  177. 

Christ's  Hospital  (Governors  of)  v* 
Att-Gen.,  v.  257. 

Church  V.  Marsh,  \L  652. 

Clapham,  Att.-Gren.  v.,  x.  540,  App. 
Ixviii. 

Clare  Hall  (Master  or  Keeper,  Fel- 
lows, and  Scholars)  v.  Harding, 
vL  273. 

Ckre  V.  Wood,  i.  314  ;  iv.  81. 

Clarendon  (Earl),  Barham  v,,  x.  126. 

Clark,  Taylor  t?.,  i.  161. 

Clarke  v,  Clarke,  ix.  App.  xiiL 

',  Tipping  v.,  ii.  383. 

Clarkson,  HoUoway  t;.,  iL  521. 

,  Neesom  v.,  ii.  163;  iv.  97. 

Clay  V.  Rufford,  viiL  281. 

Clayton  v.  Illingworth,  x.  451. 

V.  Meadows,  ii.  26, 

,  Sowerby  v.,  iiL  430. 

Clerk,  Hughes  t?.,  vi  195. 

Clifford  V.  Clifford,  ix.  675. 

Clifton,  Wilton  v.,  n.  535. 

Clowes,  Lewis  t?.,  x.  App.  IxiL 

Coates,  Taylor  t?.,  iiL  263. 

,  Tippins  v.,  vi.  16. 

Cochrane,  Vivian  v.,  iv.  167. 

Cockerell,  Powell  v,,  iv.  557. 

Cocksedge  v.  Cocksedge,  v.  397. 

Colbum  V,  Simms,  ii.  543. 

Colby,  Bowser  v,,  i.  109. 

Cole  V.  Coles,  vi  517. 

V.  Jealous,  v.  51. 

V,  Miles,  X.  179. 

V,  Muddle,  x.  186. 

Coleman  v.  Kackham,  iL  354 ;  iii.  184. 

Coles,  Cole  v.,  vL  517. 

CoUett  V,  Morrison,  ix.  162. 

Collingham,  Rector  of  South,  Ex 
parte,  ix.  App.  xii. 

Collins  V,  Brown,  L  315. 

y  Downs  v.,  vL  418. 

,  Eddleston  v.,  x.  99. 

V,  Greaves,  v.  596. 

,  Scales  v.y  ix.  656, 

Collinson  v,  Ballard,  ii.  119. 

Colin  an  v,  Northcote,  iL  147. 

Conebeer,  Wood  ward  t7.,L  297;  ii.506. 

Conyers,  In  re,  Free  Grammar 
School  of,  at  Yarm,  x.  App.  v. 


Cook  V,  Bkck,  L  390. 

,  Castelli  v.,  vii.  89. 

V,  Fryer,  L  498. 

V.  Hall,  ix.  App.  XX. 

Morley  r.,  iL  106. 

Cooke,  Illingworth  v.,  ix.  37. 
Cooper,  Att.-Gen.  v.,  viii.  166. 

,  Bower  v.,  ii.  408. 

,  Cable  v.,  ix.  App.  xx. 

,  Lovegrove  v,,  ix.  279. 

■  V.  Pitcher,  iv.  485. 
Copland,  Toulmin  v.,  iv.  41. 
Copleston,  Thomhill  v.,  x.  67. 
Copling,  Hitchcock  v.,  iv.  161. 
Corles,  Dipple  v.,  xL  183. 
Comick  V.  Pearce,  vii.  477. 
Corrall,  Cattell  v.,  L  216. 
Cory   V,    Yarmouth    and    Norwich 

Railway  Company,  iii.  593. 
Costabadie  v,  Costabadie,  vL  410. 
Cotesworth  v,  Stephens,  iv.  185. 
Cottiiigham  v,   Shrewsbury   (Earl), 

iiL  627. 
Courage  v,  Wardell,  iv.  481. 
Courtenay    v,   Williams,    iiL    539, 

639,  n. 
Courtois'  Trust,  In  re,  x.  App.  Ixiv. 
Cousins  V,  Yasey,  ix.  App.    xxxi., 

Ixi. 
Cowman  v.  Harrison,  x.  234. 
Cox  V,  Barnard,  v.  253;  viii.  310. 

V,  Cox,  xL  118. 

,  DuDn  V,,  xL  61. 

,  Page  v.,  X.  163. 

f  Singleton  v.,  iv.  326. 

,  Warwick  v.,  ix.  App.  xiv. 

Cramer,  Ex  parte,  ix.  App.  xlviL 
Crawford  v,  Fisher,  L  436. 
Crawshay,  Allin  v.,  ix.  382. 
Creed,  Girdlestone  v.,  viiL  208 ;   x. 
480. 

,  Say  V,  iii.  455 ;  v.  o80. 

Creswick,  Pearce  v.,  iL  286. 
Cripps,    Great    Western     Railway 

Company  v.,  v.  91. 
Crockett  v.  Crockett,  L  451 ;  v.  326. 
Crofts  V,  Middleton,  ix.  App.  xviii. 

Ixxv. 
Croker,  Snell  v.,  L  108. 
Cross  V.  Sprigg,  vL  56i. 


TABLE    OF    CASES. 


Cross  V,  Thomas,  x.  App.  xxxvL 

Windsor  v.,  ix.  App.  xliv. 

Crosse  v,  Keene,  ix.  469. 

V,  Laurence,  ix.  462. 

Crossley  v.  Crowther,  ix.  384. 

,  Goldsworthy  v.,  ii  639 ;  iv. 
140. 
Crowther,  Crossley  t?.,  ix.  384. 
Cuddon  V.  Morley,  viL  202. 
Cnlliford,  Westcott  v.,  iii.  265. 
Culsha  V.  Cheese,  viL  236,  246. 
Cummins,  Wilkinson  v.,  xi.  357. 
Curd  t7.  Curd,  L  274;  iL  116. 
Curling  v.  Flight,  v.  242;  vi.  41. 
Curtis  V.  Fulbrook,  viii.  25,  278. 
Custance  v,  Bradshaw,  iv.  315. 

DALE  V.  Hamilton,  v.  369;  x. 

App.  vii 
Dallaway,  Hyde  v.,  ii.  528. 
Danford  v.  Cameron,  viii.  329. 
Daniel,  Blisset  v.,  x.  493. 

,  Faulkner  v.,  iii.  199. 
— ,  Hunters.,  iv.  420 ;  vii.  281. 
,  Klirwan  v.,  v.  493 ;  vii  347. 

,  Thompson  v.,  x.  296. 

Dann,  Borell  v.,  ii.  440. 
Darby  v,  Baines,  ix.  369. 

V.  Smale,  L  490. 

,  Wallis  v.,  vL  618. 

Davenport  v.  Davenport,  viL  217; 

ix.  App.  L 

V.  James,  vii.  249. 

Davidson,  Magnay  t;.,ix.  App.  Ixxxii. 
Davies,  Evans  y.,  vii.  498. 
Davis  V,  Davis,  iv.  389. 

,  Duncombe  t?.,  L  184. 

Dawes,  East  and  West  India  Docks 

and      Birmingham      Junction 

Kailway  Company  v.,  xi.  363. 
Dawson  v.  Paver,  v.  415. 
Dean    and   Chapter   of    Eochester, 

Whiston  v.,  vii.  532. 
Dean  v.  Hickinbotham,  iv.  302. 
Deaville  v.  Deaville,  ix.  App.  xxii. 
De  Balinhard  v,  Bullock,  ix.  App. 

•  •  • 

xui. 
Debenham,  Lane  v.,  xL  188. 
Deere  v.  Kobinson,  vii.  283. 
Denison,  Simpson  v.,  x.  51. 


Deusem  v,  Elworthy,  ix.  App.  xliL 
Derham,  Thompson  v.,  L  358. 
Dering,  Monypenny  v.,  viL  568, 
Devey  v.  Devey,  ix.  230,  n. 

V.  Thornton,  ix.  222. 

Dewell,  Holt  v.,  iv.  446. 
Dickenson,  Johns  v.,  v.  130. 
Dickin  v.  Edwards,  iv.  273. 
Dickinson  v.  Mort,  viii.  178. 
Digby  V.  Boycatt,  iv.  444. 
Dinorben    (Lord),    Garrard    v.,    v. 

213. 
Dipple  V.  Corles,  xL  183. 
Direct     London     and    Portsmouth 

B^ilway  Company,  Webb  v.,  x. 

App.  xvL 
Dixon  V.  Pyner,  vii.  331. 
Dobson  V,  Land,  viL  296;  viii.  216. 
Dod,  Hawkins  v.,  L  146. 
Dodd  V.  Lydall,  L  333. 
Dodsworth's  Trust,  In  re,  x.  16. 
Domville  v.  Lamb,  ix.  App.  Iv. 
Doody  V.  Higgins,  ix.  App.  xxxii. 
Douglas  V.  WiDes,  vii.  318. 
Dover  v.  Alexander,  ii.  275. 
,   Warden  and  Assistants  of 

the  Harbour  of,  v.  South  Eastern 

Railway  Company,  ix.  489. 
Dowle  V.  Lucy,  iv.  311. 
Downe  (Viscount)  v,  Morris,  iii.  394. 
Downs  V.  Collins,  vi.  418. 
Doyle  V.  Muntz,  v.  ^i09. 
Drake,  Best  v.,  xL  369. 

V.  Drake,  ii.  647;  iii.  523. 

Dresser,  Butchart  v.,  x.  453. 
Duffield  V,  Sturges,  ix.  App.  Ixxxvii. 
Dugdale  v.  Johnstone,  v.  92. 
Duke,  Appleby  v.,  i.  303. 
Duke  of  Beaufort  v.  Taylor,  ii.  245. 
Dumerque,  Bague  t?.,  x.  462. 
Duncombe  v,  Davis,  i.  184 

V.  Levy,  v.  232. 

,  Petre  v.,  vii.  24. 

Dungworth,  Hudson  v.,  iiL  508. 
Dunn  V.  Cox,  xL  61. 
Du  Vigier  v.  Lee,  ii.  326. 
Dyson  v,  Morris,  L  413. 

EADES,  Hughes  v.,  L  486. 
Earle  v.  Holt,  v.  180. 


TABLE    OF    CASES. 


East  V.  East,  v.  343. 

V.  Twyford,  ix.  713. 

Eastern  Counties  Railway  Company, 

In  re,  Ex  parte  Corporation  of 

Cambridge,  vL  30. 
Eastern  Counties  Railway  Company, 

Northern  Railway  Company,  v., 

ix.  306. 
Eastern  Counties  Railway  Company, 

Walker  t?.,  vj.  594. 
Eastern  Union  Railway  Company, 

Bagshaw  v.,  vii.  114. 
East   and  West  India   Docks   and 

Birmingham  Junction  Railway 

Company  v.  Dawes,  xi.  363. 
East  and  West  India  Dock  Company 

V.  Littledale,  viL  57. 
East  Lancashire  Railway  Company 

i\  Hattersley,  viiL  72. 
Eastlake,  Att-Gen  r.,  xL  205. 
Eccles  V,  Cheyne,  ix.  215. 
Eddlesen  v.  Vick,  xi.  78. 
Eddleston  v.  Collins,  x.  99. 
Eddowes,  Kirk  v.,  iii.  509. 
Edmonds,  Fenn  r.,  v.  314. 
Edwards,  Dickin  v.,  iv.  273. 

V.  Edwards,  x.  App.  Ixiii. 

,  Dean  and  Chapter  of  Ely 

v.f  X.  App.  Ixv. 

V.  Hall,  X.  App.  Ixvi;  xL  1. 

V,  Meyrick,  ii  60. 

,  Smith  t?.,  ix.  App.  xx. 

Egginton  v.  Burton,  L  488. 
Ellice,  Forsyth  t?.,  viL  290. 

,  Wyllie  v.,  vi.  505. 

Ellis  V.  Lewis,  iii  310. 
Elsey  V.  Lutyens,  viiL  159. 
Elstob,  Morgan  t?.,  iv.  477. 
El  toft  V.  Brown,  ii.  618. 
El  win,  Bruce  v.,  ix.  294. 

,  Fussell  v.,  vii  29. 

El  worthy,  Densem  v.,  ix.  App.  xlii 
Ely  (Dean  and  Chapter)  v,  Edwards, 

X.  App.  Ixv. 
Emerson  v.  Emerson,  vi  442. 
Empringham  v.  Short,  iii.  461. 
English,  Breeze  v.,  ii  118,  638. 

V,  Hayman,  ix.  App.  Ixxxviii 

Eno  V.  Eno,  vi  171. 
Ensworth,  Kimber  v.,  i.  293. 


Epps,  Brandt  v.,  iv.  343. 
Espey  V.  Lake,  x.  260. 
Evans,  Cannan  v.,  x.  App.  ix. 

V.  Davies,  vii  498. 

V.  Gwillim,  iv.  635. 

Evelyn  v,  Lewis,  iii  472. 
Ewart  17.  Ewart,  xi  276. 
Ewington  v,  Fenn,  ix.  App.  x;    x. 

App.  xl. 
Exeter  (Bishop),  Southcomb  v.,  vi 

213. 
Eyre,  Simes  v.,  vi  1 37. 

FAIRTHORNE  v.  Weston,  iii  387. 
Falkner  v.  Grace,  ix.  280. 
Fane,  Wyndham  v.,  xi  287. 
Farr  v.  Sheriffe,  iv.  512. 
Farrer  r.  Barker,  ix.  737. 
Faulkner  v,  Daniel,  iii  199. 
Fawcett,  Buckle  v.,  iv.  536. 
Fenn  v.  Edmonds,  v.  314. 

,  Ewington  v,,  ix.  App.  x;    x. 

App.  xi 
Fen  wick  v.  Baker,  i  327. 
Ferrand  v.  Wilson,  iv.  344. 
Festing  v.  Allen,  v.  573. 
Field,  Christian  v.,  ii  177. 

,  Woodgate  v.,  ii  211. 

Field's  Mortgage,  In  re,  and  of  the 

Trustee  Act,  1850,  ix.  414. 
Findlay,  Wolfe  v.,  vi  66. 
Firth,  Greenwood  v.,  ii.  241,  n. 
Fisher  v.  Baldwin,  xi  352. 

,  Crawford  v.,  i  436. 

V.  Fisher,  iv.  196;  vi  628. 

V.  Tayler,  ii.  218. 

Fisk  V.  Norton,  ii.  381. 
Fitch  V.  Weber,  vi  51,  145. 
Fitzgerald  v,  Bult,  ix.  App.  Ixv. 
Fitzwilliams  «.  KeUy,  x.  266, 
Flack,  In  re.  Trusts  of  the  Will  of, 

X.  App.  XXX. 
Flavel  V.  Harrison,  x.  467. 
Fletcher  v.  Fletcher,  iv.  67. 

V,  Rogers,  x.  App.  xiii. 

V,  Stevenson,  iii.  360. 

Flight,  Curling  v.,  v.  242;  vi  41. 
FUnt,  Att-Gen.  v.,  iv.  147. 

V.  Woodin,  ix.  618. 

Flintoff  V.  Haynes,  iv.  309. 


TABLB   O?   CA8B8. 


Fooks  V.  Wilts,  Somerset,  and  Wey- 
month  Bailway  Company,  t. 
199. 

Forbes  v.   Forbes,    ix,  461,    App. 
IxxviL 

,  In  re,  ix.  App.  xx. 

■  V.  Kichardson,  xi  354. 

Ford,  Beech  r.,  vii.  208. 

V.  Ford,  vL  486. 

,  Squire  v.,  ix.  47. 

V.  Wastell,  vi.  229. 

Fordham  v.  Wallis,  x.  217. 

Foreman,  Osborne  v.,  iL  656. 

Forshaw,  Haynes  v.y  xi.  93. 

Forsyth  v.  Ellice,  viL  290. 

Fobs  v.  Harbottle,  iL  461. 

Foster,  Att-Gen.  v.,  iL  81. 

—  V.  Cautley,  x.  App.  xxiv. 

V,  Menzies,  x.  App.  xxxvL 

Fowkes,  Wilkinson  v.,  ul  193,  592. 
Fowler  v,  Bayldon,  ix.  App.  IxxviiL 

,  Chapman  v.,  iiL  577. 

Fox,  Bird  v.,  xi.  40. 

,  Smith  v.,  vL  386. 

Frampton,  Worley  t?.,  v.  560. 
Frances,  Waldron  t;.,  x.  App.  x. 
Francis  v.  Grover,  v.  39. 
Frazer,  GlengaU  (Earl)  v.,  iL  99. 

—  V.  Jones,  V.  475. 

,  Norman  v.,  iiL  84. 

Freeman  v.  Lomas,  ix.  109,  113. 

V.  Tatham,  v.  329. 

,  Wood  V.J  iv.  552. 

Fripp  V.  Bridge  water  and  Taunton 

Canal  and  Stolford  Kail  way  aod 
Harbour  Company,  xi.  241. 

V.  Chard  Railway  Company, 

xi.  241. 

Fryer,  Cook  v.,  L  498. 
Fulbrook,  Curtis  v.,  viiL  25,  278. 
Fuller  V.  Benett,  ii.  394. 
Fussell  V.  Mwin,  viL  29. 

GABRIEL  V.  Sturgis,  v.  97. 
Gaffee's  Settlement,  In  re,  and  In  re 

10  A  11  Vict.  c.  96,  viL  101. 
Gardner  v.  Blane,  L  381. 

,  Pearce  v.,  x.  287. 

,  Portlock  v.,  i.  594. 

Garlick  v,  Lawsou,  x.  App.  xiv. 


Garman,  Gray  v.,  iL  268. 
Garrard  v.  Lord  Dinorben,  v.  213. 
Gaskell  t;.  Holmes,  iii.  438. 
Gatty,  PhiUipson  v.,  vL  26 ;  viL  516. 
Gaugain,  Whitworth  v.,  iii.  416. 
Gkiunt  V,  Johnson,  vL  551 ;  viL  154. 

V.  Taylor,  iL  413. 

Gaury,  Scotson  v.,  L  99. 
Geldard  v.  Hornby,  L  251. 
Gent  V.  Harris,  x.  383. 
Gibbon,  Roy  v.,  iv.  65. 
Gibson  v,  Haines,  L  317. 

V,  Ingo,  V.  156;  vL  112. 

Gilbard,  Gill  v,,  ix.  App.  xvL 
Gill  V,  Gilbard,  ix.  App.  xvL 
Gillan,  Phen^  v.,  v.  1. 
Gillow,  Halford  ».,  i,  375  n. 
Girdlestone  v.  Creed,  viiL  208;  x.  480. 

V.  Lavender,  ix.  App.  IiL 

Glass  V,  Richardson,  ix.  698. 
Glengall  (Earl)  v.  Bland,  L  624. 

— ——  V,  Frazer,  iL  99. 

Glosuop,  Bennett  r.,  iii.  578. 
Gloucester,Charities,  In  re,  x.  App.  iiL 

(Mayor,   Aldermen,  and 

Burgesses  of)  v.  Wood,  iiL  131. 

Coding,  Phillips  v.,  L  40. 
GodsaU,  Jones  v.,  iL  342. 
Colder  v.  Colder,  ix.  276. 
Goldsmid  v,  €k>ld8mid,  iL  187. 

V.  Stonehewer,  ix.  App. 

xxxviii. 

Goldsmith  v.  Goldsmith,  v.  123. 
Goldsworthy  v.  Crossley,  iL  639;  iv. 

140. 
Goode,  Penny  v.,  x.  App.  31. 

V.  West,  ix.  378. 

Grooding,  Whittington  r.,  x.  App. 

xxix. 
Goodman,  Thompson  v.,  i.  358. 

,  Wilson  v.y  iv.  54. 

Goodricke      (Bart.),      WaLdngham 

(Lord)  r.,  iiL  122. 
Gordon  v.  Pym,  iiL  223. 

V.  Scott,  iii.  459,  n. 

Goulbum,  Nightingale  v.,  v.  484. 
Governors  of   Chnst*s   Hospital   v. 

Att-Gen.,  v.  257. 
Grace,  Falkner  v.,  ix.  280. 
Graham  v.  Ackroyd,  x.  192. 


TABLE   OP  CASES. 


Graham,  Bond  v,,  i.  482. 

Grand  Trunk  or  Stafford  and  Peter- 
borough Railway  Company, 
Official  Manager  of,  v,  Brodie, 
ix.  823. 

Granville  (Earl)  v.  M^Neile,  vu.  156. 

Gi*ay  t?.  Garman,  ii.  268. 

Great  Northern  Railway  Co.  v.  East- 
em  Counties  Railway  Co.  ix. 
306. 

,  Lindsey 

(Earl)  v.,  X.  6U. 

,  Man- 
chester, Sheffield,  and  Lincoln- 
shire Railway  Co.  v.,  ix.  284. 

Great  Western  Rail  wayCo.  v.  Cripps, 
V.  91. 

,    Mcintosh 

r.,  i.  328;  ix.  App.  xx. 

Greaves,  Collins  v.,  v.  596. 

Green  v.  Barrow,  x.  459. 

V.  Briggs,  vi  395, 632 ;  viL  279. 

V,  Green,  v.  400,  n. 

V,  Harvey,  i.  428. 

V.  Pertwee,  v.  249. 

V,  Pledger,  iii.  165. 

Green  way  v,  Bromfield,  ix.  201. 

— ,  Mai  ins  v,,  vii.  391. 

Greenwood  v.  Firth,  ii  241,  n. 

V.  Sutherland,  x.  App.  xii 

Gregory  v.  Gregson,  i.  108. 

■ ,  Packman  v.,  iv.  396. 

v.  Smith,  ix.  708. 

V.  Wilson,  ix.  683. 

Gregson  v.  Booth,  v.  536. 

,  Gregory  v.,  i.  108. 

Grice  v.  Shaw,  x.  76. 

Grieves  v,  Rawley,  x.  63, 

Giiffith  V.  Lunell,  vii.  299,  301. 

V.  Ricketts,  iii.  476;  v.  195; 

vii.  299,  301. 

V,  Vanheythuysei^,  ix.  85. 

Griffiths  V.  Griffiths,  ii.  587. 

Grigg  V.  Sturgis,  v.  93. 

Groom,  In  re  Margery,  vii.  38. 

Grover,  Francis  v.,  v.  39. 

Groves  v.  Levi,  ix.  App.  xlvii. 

,  Shailer  v.,  vi.  162. 

Guichard,  Anderson  v.,  ix,  275. 

Guruey  v.  Behreud,  ix.  App.  Ixxxix. 


Gwillim,  Evans  v.,  iv.  635. 
Gwyther  v.  Allen,  i.  505, 

HACKMAN,  Rochford  u,  ix.  475. 
Hadlow,  Martin  v,,  ix.  App.  Iii. 
Hadfield,  Benson  v.,  iv.  32. 
Haines,  Gibson  v,,  i.  317. 
Hains,  Peace  v,,  xi.  151. 
Hakewell  v.  Webber,  ix.  541. 
Halford  v.  Gillow,  i.  375,  n. 
Hall,  Att.-Gen.  v.,  ix.  647. 

,  Cook  v.,  ix.  App.  XX. 

,  Edwards  v.,  x.  App.  Ixvi. ;  xL  1. 

V.  Laver,  i.  571. 

V,  Palmer,  iii  532. 

Hamilton,    Dale    v.,    t.    369;    x. 

App.  vii. 
Hammon  v.  Sedgwick,  vL  256. 
Handley  v.  Wood,  ix.  201. 
Hanford  v,  Hanford,  v.  212. 
Hanham,  Wayne  v.,  ix.  62. 
Hanman  v,  Riley,  ix.  App.  xl. 
Hansard,  Yockney  v.,  iiL  620. 
Hanson  v.  Keating,  iv.  1. 
HaDson*s  Trust,  In  re,  ix.  App.  liv. 
Harbidge  v,  Wogan,  v.  258. 
Harbotde,  Foss  v.,  ii  461. 
Harding,   Clare    Hall    (Master   or 

Keeper,  Fellows,  and  Scholars) 

v.,  vL  273. 
Harewood  (Earl),  Taylor  v.,  iii.  372. 
Hai-ford  v.   Rees,  ix.   App.   IxviiL, 

Ixx. 
Hargreaves  v.  Wright,  x.  App.  IvL 
Harley  v,  Harley,  x.  325. 
Harman  v,  Richards,  x.  81. 
Harmer  v.  Southgate,  viL  1 09. 
Harris  v.  Harris,  iiL  450;  iv.  179. 

y  Gent  v.,  X.  383. 

Harrison,  Cowman  v.,  x.  234. 

,  Flavel  v.,  X.  467. 

V.  Kennedy,  x.  App.  Ii. 

V.  Randall,  ix.  397. 

V,  Stewardson,  ii.  530. 

,  Taft  v.,  X.  489. 

Harrop  v,  Howard,  iiL  624. 
Hai-t  V.  Hart,  L  1. 

V.  Tulk,  vL  611. 

Harvey  v,  Brooke,  ix.  App.  xi. 
,  Green  r.,  i.  428. 


f  tMC  or   CAM**. 


itmvif  a.  TtntiM,  it.  I«;  yii,  231. 

t  **''«((  ».,  *,  Kw.  Ixviii, 
nitrv^*  HfUimtmit,  iu  r*r,  «,  App. 

Minrti'w*'!,  IMb^r  «,,  i,  327. 
'  >  iUttkifU  v.,  *.  215, 

itiMiunf.  il^ir^i,  MeuU  v.,  ix.  3S. 

"--ly  i::wtn,.r  « .  viii.  72, 

H«».-,         I     I  (J41. 

Jlnn-ti™,  WkW.  «,.  %.  312, 
Jfii»liiii«p.  IM,  i.  JiH. 
— — —  «,  IUwl(i»*>,  i.  /H3. 
JUwIiiImh>i«,  llftwluUit,  li.  230. 
tUj'  w.  WillfHiKttby,  ix,  A]i]»,  xxx.; 

tUyihtt  «.  Wtwxl,  viiL  271),  u. 
H«j'mntp,Kti)(liMht'.,ix.A|i)>.lxxxriii. 
iUywn,  Kliiil/'fTv,,  [v,  Hm. 
■— ■'   ■  V.  Cwmltow,  xi,  U3. 
Ititrwnnl,  JJniwii  v.,  L  432. 
Itnullnrn,  OlmfTant  v,,  Ix,  App-xlvi. 

lltWIlloy   r   AlMnimln.V.  214. 

llwii  1'.  'I'lniftif,  Ix.  UO. 
HmUi,  Illnl  ».,  vf.  U3(I, 
■— "      i>.  Uliniimnii,  x.  Apji,  Ixvii, 

,  III  h>,  U,  lUU, 

IUIilwhl,M<><.<lj-i>.,  vH.  1(13. 
II. 'I.'  .'  ••„{,.,  ii,  (133, 
lltrniltiK  ><  NwliiiiartDii,  V.  330. 

lleiidnnMin  •'.  I  Ixomi,  IU.  100. 

llciiry,  < )|>imiiltiiiiH  <<.,  X.  441. 
i— ^—  II.  TlioiiiMi,  X.  A]i)i.  Ixvli. 
HoiiiMiii «'.  lllM'kwtill,  tv.  434, 
llfimorUi  «.   IMm  ill.  481;  vi. 
m,  dii 

.    ■  ..  IhitUiii  *'.,  vi.  313, 

llnrtftml  (MiwiiiU'),  In  n>,  t.  ffR4. 
IMois  ltM>wi>rUi  «>.,  111.  4(U;   vi. 

Aitl,  (199. 
Uewtit  ft  I^muBBioiv,  ix.  449, 
Ht^xWI  '\  t'linnllo,  ix.  A|)|>.  xx. 
Itw>  l,lli»V  >\,  I.  AHO. 
Kny^Wlll.  Init).  ix.  »1. 
llnvitivii,  Ki'vw  t^,  i\.  Aint.  IviiJ. 

lliA.M-.-ll,..u,,    lV.mft,{v.  303. 

HiKi;'!'-   ''■•■■i>  '  .  I '(.  Apiv  xxxii, 
Hill.-,~.;.M>  .    I. ,1,  3.W. 


Hiodcr  R  Htnd^m,  x.  I& 
f  liuR*  tr.  Hmm,  m.  649. 

n:v  200. 


H 


122. 


tl'Mlff^a,  Young  v.,  x.  158. 

llmbn/ii,  Bcevt:  r.,  X.  App.  xix.  zzir. 

xll 
HodwAi'i  Bettletnrat,  In  re,  ix.  118. 
Holer.  J-.-.,,-    ■,     r.-. 
H'flfunl  V.  Yate,  x.  App.  xL 
flulkija  p.  Baker,  iiL  68. 
llulloiul  V.  Teed,  ril  SO. 
Ilolluirtty  I-.  Ciarkiioa,  ii.  C31. 
IIi)lme  t,  I!row-ii,  ix.  App.  xxix. 
lIvlmM,  Hun,i,y  v.,  tv.  306, 
i.  438. 


■  Till 


u  367,  n. 


iliAtv.  Dewelt,  iv.  44S. 

,  Ewlee.,  T.  180. 

Ifopkiti  V.  ]i(iplcin,  x.  App.iL 
H.jrul>y,Oel(lftrd  v.,i.  261. 

V.  HolmoB,  iv.  306. 

,  fthi-ewabury  ».,  v.  406, 

IloriJo,  Ilmiiphriesv.,  iil  276. 
llorton,  I.iiiiigtoa  v.,  L  549. 
f  lot.li.'un,  Hpickemell  v.,  ix.  73. 
Houghton  V.  R(i7nold»,  iL  264. 
How,  JoiioB  v.,  yd.  267. 
Huwanl  i>.  Howard,  ix.  App.  xx. 

,  Harrop  *j.  iii   624. 

HuwoUii,  JouoH  v.,  ii.  342. 
H..WL»,  MmiiH  «.,  iv.  399. 
HowkiiiM,  In  n>,  x.  App.  xxxJii. 
llu,llL«toii  .■.  Whelpdal^  ix.  775. 
Hii.lMiii.Att.-CJL'ii  ,f..ix  App.lxiiL 


HiiKhos  « 


.  341  ; 


Eado^  i.  486. 

,  Jones  v.,  i.  383. 

V.  Lipscombe,  i 

142. 

V.  bonis,  ix,  636, 

r.  Stubhe,  i,  476. 

f.  Wells,  ix.  749. 

r.  Williwos,  v,  211;  vi.  71. 

Humblft  r.  Shore,  iii.  119;  tu.247. 
Humphries  v.  H<Hiie,  iii,  276. 
Hunt  r.  PeMock,  vi.  361. 
Hunter  v.Dxnid,  ir.  430;  vii.3&3. 


TABLE   OF   CASES. 


Hunter  v.  Macklew,  v.  238. 

■ V,  Nockolds,  vi.  12,  459. 

V,  Pugh,  i.  307,  n. 

V,  Vincent,  v.  320, 

Hurst,  Smith  v.,  x.  30, 

Hutchinson  v,  Hutchinson,  ix.  App. 

Ixxxiv. 

,  Marshall  v.,  x.   App. 

Ixviii. 

Hutton  V.  Hepworth,  vi.  315. 

V,  London  and  South  West- 
em  Railway  Company,  vi.  259. 

Hyde  v.  Dallaway^  ii  528. 

ILLINGWORTH,   Clayton  v.,   x. 

451. 

V,  Cooke,  ix.  37. 

Inge  V,  Kenny,  iv,  452. 

Ingersoll,  Lander  v.,  iv.  596;  vi.  73. 

Ingo,  Gibson  v.,  v.  156;  vi.  112. 

Ingram  v.  Thorp,  vii.  67. 

Innes  v,  Sayer,  vii.  384. 

Insall,  Pimm  v.,  vii.  193;  x.  App. 

Ixxiv. 
Ireland,  Mortimer  v.,  vii.  196. 
Isaacs «?.  Weatherstone,  x,  App.  xxx. 

JACKSON,  Att.-Gen.  v.,  v.  355. 

,  Baillie  v.,  x.  App.  xlvi. 

V.  Milfield,  V.  538. 

,  Russell  v.,  ix.  387 ;  x. 

204. 
Jagger,  Boyd  v.,  x.  App.  liv. 
James,  Davenport «?.,  vii.  249. 

,  Jones  v,y  ix.  App.  Ixxx. 

,  Lucas  v.,  vii.  410. 

Jardine,  Taylor  v.,  i.  316. 
Jealous,  Cole  «.,  v.  51. 
JeflBreys,  Walker  v.,  i.  341. 

,  Williamson  v,  ix.  App.  Ivi. 

Jenkyns,  M'Faddon  v.,  i.  458. 
Jenner,  Manser  «?.,  iL  600. 
Jobbling,  Brooks  v.,  ii.  155, 
Johns  V,  Dickinson,  v.  130. 

V,  Mason,  ix.  29. 

Johnson  v.  Child,  iv.  87. 

V,  Gaunt,  vi.  551 ;  viL  154. 

V.  Johnson,  ilL  157. 


Johnston,  Salkeld  v.,  i.  196. 
Johnstone,  Beattie  v,,  viii.  169. 

,  Bertolacci  v,,  ii.  632. 

,  Dugdale  v.,  v.  92. 

Jones,  Adams  v.,  ix.  485. 

V.  Batten,  ix.  App.  Ivii.;    x. 

App.  xi. 

,  Frazer  v.,  v.  475. 

V.  Godsall,  ii.  342. 

v.  How,  viL  267. 

V.  Ho  wells,  iL  342. 

V.  Hughes,  i.  383. 

V.  James,  ix.  App.  Ixxx. 

y.  Jones,  v.  440. 

V,  Maggs,  ix.  605. 

V.  Mossop,  iii.  568. 

Rogers  t?.,  ix.  App.  xlviL 

V,  Rose,  iv.  52. 

V,  Samuel,  ii.  246, 

V,  Smith,  i.  43. 


-,  Laycock  v,,  vL  199. 


Johnson  v.  Newton,  xL  1 60. 


KAYE  V.  Wall,  iv.  127,  283. 
Kearting,  Hanson  v.,  iv.  1. 
Kearsley  v.  Woodcock,  iii  185. 
Keene,  Crosse  v.,  ix.  469. 
Kekewich,  Marker  v.,  viii.  291. 
Kelly,  Fitzwilliams  t?.,  x.  266. 
Kelson  v.  Kelson,  ix.  App.  Ixxxvi ; 

X.  385. 
Kemp,  Sober  v.,  vi.  155. 
Kennedy,  Harrison  v.,  x.  App.  Ii, 

V.  Kennedy,  x.  438. 

Kennerley  v.  Kennerley,  x.  160. 
Kenny,  Inge  v.,  iv.  452. 
Ken  worthy  v.  Ward,  xi.  196. 
Kettle  well,  Meek  v.,  L  464. 
Keyse  v,  Heydon,  ix.  App.  IviiL 
Kilminster  v,  Pratt,  i.  632. 
Kimber  v.  Ensworth,  i.  293. 
King,  Beadon  t?.,  ix.  499. 

V.  Leach,  iL  57. 

V.  Malcott,  ix.  692. 

,  Rochdale  Canal  Company  t?., 

ix.  App.  xlix. 

v.  Smith,  i.  239;  vL  473. 

V.  Vanderplank,  iii.  1, 

Kirk  V.  Eddowes,  iiL  509. 
Kirwan  v,  Daniel,  v.  493;  viL  347, 
Kitson,  Sale  v,,  x.  App.  L 
Knight,  Allen  v.,  v.  272. 


TIBIA   or  CLAUS. 


Kiug^  Mundftf  iLy  iiL  497.  I 

KiK^  Sr/otli  Etttern  Bailwm J  Com-  | 
fMmj  v.y  X.  123.'  ' 

Koowksy  Stagg  r.  iiL  Uh 


LACHULS  V.  Bejnc^dfl,  ix.  796. 
Lake,  Espej  «.,  z.  260. 
Lftmb  r.  OrtoDy  z.  App.  iltxL 

,  DomTiUe  v.,  ix.  App.  It. 

lMm\>ertf  Bailej  v.,  t.  178. 
-^^—  r.  Lomiuiy  ix.  App.  xxix., 
Ivii. 

,  Thatcher  r.,  t.  228. 

Lambie  v,  Lambie,  ix.  App.  Ixxxiv. 


Land,  Dobwm  v.,  TiL  296;  viiL  216. 

Lander  v.  Ingenall,  iv.  596;  vL  73. 

Lane  9.  Deboiham,  xL  188. 

f>.  Olircr,  iL  97. 

,  Sayage  r.,  vL  32. 

Langford  9.  Anger,  iv.  313. 

T^rngjiftm^  Maria,  In  re  Trost  Be- 
qneat  in  the  Will  of^  x.  446. 

LangUm  v,  Horton,  i.  549. 

Lanrenoe,  CrosBe  v.,  ix.  462. 

Laorie  v.  Bum,  tL  308. 

,  Chabners  v.,  x.  App.  xxvii. 

Lavender,  Girdleatonev.yix.  App.  liiL 

Laver,  Hall  v.,  L  571. 

Law  V,  London  Indispatable  Life  Po- 
licy Company  and  A.  Boberi- 
son,  X.  App.  XX. 

Lawea,  Att.-Gen.  v.,  viiL  32. 

Laws,  Blacklow  v.,  iL  40. 

LawBon,  Ckurlick  v.,  x.  App.  xiv. 

Layoock  v,  Johnson,  vL  199. 

Leach,  King  v.,  iL  57. 

Leaden  v,  Lewin,  iv.  634. 

Lecesne,  Lynch  v.,  i.  626. 

Ledger,  P^Jce  v,,  viiL  313. 

Lee,  Da  Yigier  v.,  ii.  326. 

V,  Lee,  L  617 ;  ix.  App.  xci. ;  x. 

App.  IxxiL 
-,  Jjys  v.,  ix.  App.  91 ;  X.  App. 
IxxiL 
V,  Pain,  iv.  201. 

Leeming  i;. -Sherratt,  iL  14. 

Leithead,  Tate  v.,  ix.  App.  li. 

Le  Mann,  Atchison  v.,  x.  App.  xlvi. 

Leonard,  Simmons  v.,  iiL  581. 

Leslie  v,  Tompson,  ix.  268. 


Lester,  FkAock  r.,  xL  2^ 
Lett,  StoUsdimidt  r^  t.  595. 
Lettar.  London  and  Bla^waD  Bail- 

ij  Companj,  t.  605. 

Iioica  9^  IX.  App.  xlvu. 
Levy,  Dnnoombe  r.,  v.  232. 
IjKwiiL,  I^eaden  r.,  iv.  634. 
Lewis  r.  Cfewea,  x.  App.  xliL 

,  EDis  r.,  iiL  310. 

,  Evelyn  r^  iiL  472. 

r.  Maidi,  viiL  97. 

f  Flnnketi  v^  iii  316;  vL  65. 

r.  Sontli  Wales  Railway  Com- 


i»»y» 


113. 


V,  Thomas,  iiL  26. 


Leworthy,  Hitch  r.,  ii.  200. 

Liddell,  BarringUm  (Visooont)  v., 
X.429. 

Lidgett  9.  WiUisms,  iv.  456. 

Li^tbody,Topham  v.,  L  289  ;iv.  31 2. 

Liley  v.  Hey,  i.  580. 

Lincoln  o.  Windsor,  ix.  158. 

Lindsay,  Macbride  v.,  ix.  574. 

lindsey  (Earl)  v.  Great  Northern 
Bailway  Company,  x.  664. 

Linkson,  Moriey  v.,  iL  570. 

Lipscombe,  Hughes  v.,  ui.  341;  vi. 
142. 

Lister,  Bassil  v.,  ix.  177;  x.  140. 

V.  Bradley,  i.  10. 

,  Tidd  r.,  x.  140. 

V.  Turner,  v.  281. 

Littledale,  East  and  West  India  Dock 
Company  r.,  vii.  57. 

Llewellyn  v.  Badeley,  L  527. 

Lloyd  V.  Mason,  iv.  132;  v.  149. 

Logsden,  Wood  r.,  ix.  App.  xxvL 

Loins  worth  v.  Rowley,  x.  App.  Iv. 

Lomas,  Freeman  v.,  ix.  109,  113. 

y  Lambert  r.,  ix.  App.  xxix. 

Ivii. 

Londesborough  (Lord),  Onslow  v.,  x. 
67. 

London  and  Blackwall  Railway  Com- 
pany, Letts  v.,  V.  605. 

London  and  Brighton  Railway  Com- 
pany, Campbell  v.,  v.  519. 

London  and  Greenwich  Railway  Com- 
pany, In  re,  Ex  parte  the  Feof- 
fees of  Addles'  COiarity,  iii.  22. 


TABLB   OF   CASES. 


London  and  Portsmouth  Eailway 
Company^  Direct,  Webb  v.,  ix. 
129. 

London  and  South  Western  Railway 
Company,  Hutton  v.,  vii.  259. 

London  Hospital  (Governors),  Ro- 
binson V,,  X.  19. 

London  Indisputable  Life  Policy 
Company  and  A.  Robertson, 
Law  v.,  X.  App.  XX. 

London  and  North  Western  Railway 
Company,  Aspinall  v,,  xi.  325. 

Long  V.  Storie,  ix.  542. 

Loosemore,  Hewitt  v.,  ix.  449. 

,  Sharland  t?.,  v.  469. 

Loppington  Parish,  In  re,  and  the 
Statute  52  G^o.  3,  a  101,  viii. 
198. 

Lovegrove  v.  Cooper,  ix.  279. 

Lowe,  Hillersdon  v.,  ii  355. 

Lowes  V.  Lowes,  v.  501. 

Lowther  (Lord),  Suisse  v.,  ii.  424. 

Lucas,  Att.-Gen.  r.,  iL  566. 

V.  James,  viL  410. 

Luckie,  Bird  v.,  viiL  301. 
Lucy,  Dowle  v.,  iv.  311. 
Lumley  v.  Robbins,  x.  621. 
Lund  V.  Blanshard,  iv.  9,  290. 
Lunell,  Griffith  v.,  vii  299,  301. 
Lushington,  Prendegast  v.,  v.  171. 
Lutyens,  Elsey  v.,  viii  159. 
Lydall  v.  Dodd,  L  333. 

Lynch  v.  Lecesne,  i.  626. 
Lys  V.  Lee,  ix.  App.  xcL;  x.  App. 
Ixxii. 

M'CALMONT  v.  Ranken,  viii.  1. 
McDonnell  v.  Pope,  ix.  705. 
M  *Fadden  v,  Jenkyns,  i.  458. 
McGregor  v.  Bainbrigge,  viL  164,  n. 
,  Shearman  v.,  xL  106. 

V,  Topham,  iL  516;  iiL 

488;  iv.  162. 

M'Intosh  V.  Great  Western  Railway 

Company,  i.  328;  ix.  App.  xx. 

M'Mahon  v.  Burchell,  iii  97;  v.  322. 

,  Rawlins  v.,  ix.  App.  Ixxxii. 

M'Neile,  Earl  Granville  «?.,  vii  156. 
M'Rae,  Hills  v,,  ix.  297. 
Macaulay,  Wrightson  v.,  iv.  487. 


Macbride  v.  Lindsay,  ix.  574. 
Machu,  Wood  v.,  v.  158. 
Mackie  v.  Mackie,  v.  70. 
Mackintosh  v.  Wyatt,  iii.  562. 
Mackie w,  Hunter  v.,  v.  238. 
Maden,  Chadwick  v.,  ix.  188. 
Magdalen  College,  Oxford,  Att.-Gen. 

v.,  vii.  564,  n. 
Magdalen  Land  Charity,  Hastings, 
In  re,  and  Statute  52  Geo.  3,  c. 
101,  ix.  624. 
Maggs,  Jones  i?.,  ix.  605. 
Magnay  v,  Davidson,  ix.  App.  Ixxxii. 
Mahon*s  Trust,  In  re,  ix.  459. 
Main  waring  v,  Beevor,  viiL  44. 
Major  V.  Aukland,  iii.  77. 

V.  Ward,  v.  598. 

Malcolm  v.  Scott,  iii.  39 ;  vi.  570. 
Malcott,  King  v.,  ix.  692. 
Malins  v.  Greenway,  vii  391. 
Manby,  Boydell  v.,  ix.  App.  liii. 
Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Company  v.  Great 
Northern  Railway  Company,  ix. 
284. 

,  Waring 

v.,  vii.  482. 

Manchester  and  Leeds  Railway  Com- 
pany, In  re,  viii.  31. 

Manifold,  In  re,  iv.  308. 

Mann,  Chestcrman  t?.,  ix.  206. 

Manser  v.  Back,  vi.  443, 

V.  Jenner,  ii.  600. 

Marchant  v.  Roberts,  i.  547. 

Margerison,  Bateman  v.,  vi.  496. 

Marker  v.  Kekewich,  viii.  291. 

V  Marker,  ix.  1. 

Marsh,  Church  v.,  ii.  652, 

' ,  Lewis  I? ,  viii.  97. 

Marshall  v.  Hutchinson,   x.   App. 
Ixviii. 

V.  Sladden,  vii.  428. 

Martin,  Blew  v.,  i.  150. 

,Fullertonv.4x.App  Ixxxviii. 

V.  Hadlow,  ix.  App.  Iii. 

,  Morrison  v.  v.  507. 

V.  Norman,  ii.  596. 

,  Townsend  v.,  vii.  471. 

Mason,  Johns  v.,  ix.  29. 

,  Lloyd  v.^iv.  132;  v.  149. 


TABLE   OF   CASES. 


Massey  v.  Moss,  i.  319. 
Matthew  v.  Bowler,  vi.  110. 
Matthews  v.  Chichester,  v,  207. 

V,  Smith,  iii.  331. 

May  V.  Biggenden,  x.  App.  xlv. 
Meaden  v.  Sealey,  tI.  620. 
Meadows,  Clayton  v.,  ii.  26. 
Mears  v.  Best,  x.  App.  li. 
Medhurst  v.  Allison,  iv.  479. 
Meek  v.  Ward,  x.  App.  i.,  Iv. 

V.  Kettlewell,  L  464. 

Menzies,  Foster  v.,  x.  App.  xxxvi. 
Methuen,  Mildmay  i;.,  ix.  App.  L 
Meux  V.  Bell,  L  73,  91. 
Meyrick,  Edwards  v.,  iL  60. 
Meyrick*8  Estate,  In  re,  ix.  1 16,  820. 
Middleton,  Batchelor  v.,  vi.  75. 

,  Crofts  v,y  ix.  App.  xviii. 

Ixxv. 


-,  Havens  v.,  x.  641. 

-,  Parsons  «.,  vi  261. 

V.  K«ay,  vii  106. 


Midland  Railway  Company  v.  Am- 
bergate,  Nottingham,  and  Bos- 
ton and  Eastern  Junction  Rail- 
way Company,  x.  359. 

17.  Brown, 

X-  App.  xliv. 

Milden,  Sharland  v.,  v.  469. 

Mildmay  v,  Methuen,  ix.  App.  L 

Miles,  Cole  v.,  x.  179. 

Miliield,  Jackson  v.,  v.  538. 

Mill,  Ashnrst  v.,  vii.  502. 

Miller  v.  Smith,  vi.  609. 

Millican  v,  Yanderplank,  xi.  136. 

Millington,  Askew  v.,  ix.  65. 

Milman,  Morgan  v.,  x.  279. 

Milne  v,  Milne,  ix.  141. 

f  Travis  v,,  ix.  141. 

Milner,  Robinson  v.,  L  578,  n. 

Moat,  Morison  v.,  ix.  241. 

Monro  v.  Taylor,  viiL  51. 

Monypenny  v.  Dering,  vii  568. 

Moody  o.  Hebbard,  vii  182. 

Moor,  Bromitt  v.,  ix.  374. 

Moore  v.  Prance,  ix.  299. 

Mores  v.  Mores,  vi  125. 

More*s  Trust,  In  re,  x.  171. 

Moigan  V.  Elstob,  iv.  477. 

r.  Milman,  x.  279. 


Morgan,  Osbom  v.,  ix.  432. 

,  Rowland  r.,  vi.  463. 

Morison  v.  Moat,  ix.  241. 
Morley  v.  Cook,  ii.  106. 

,  Cuddon  17.,  vii  202. 

i?.  Linkson,  ii  570. 

t7.  Rennoldson,  ii  570. 

's  Will,  In  re,  x.  293. 


Morphew,  Beeching  v.,  viii  129. 
Morrell  v.  Tinkler,  ix.  App.  i 
Morris,  Beaufort  (Duke)  r.,  vi.  340. 

,  Downe  (Viscount)   r.,  iii 

394. 
Dyson  v,,  i  413. 


V,  Howes,  iv.  599. 
-,  Hughes  t7.,  ix.  636. 


Morrison,  CoUett  v.,  ix.  162. 

t7.  Martin,  v.  507. 

V.  Morrison,  iv.  590. 

Morse  v.  Tucker,  v.  79. 
Mort,  Dickinson  v.,  viii  178. 

,  Rogers  v.,  x.  App.  liii. 

Mortimer  v,  Ireland,  vi  196. 
Mosley  v.  Baker,  vi  87. 
Moss,  Massey  v.,  i  319. 

,  Rawlins  t7.,  vi  604. 

Mossop,  Jones  t7.,  iii  568. 
Mouls,  Shepherd  t7.,  iv.  500. 
Mounsey  v.  Bumham,  i  15,  22. 

,  Postlethwaite  v,,  vi  33,  n. 

Mousley,  Yeatman  t?.,  ix.  App.  viii 
Mower  v.  Orr,  vi  417;  vii  473.  - 
Muddle,  Cole  v,,  x.  186. 
Mules,  Smith  t7.,  ix.  556. 
Munday  v.  Knight,  iii  497. 
Muntz,  Doyle  t7.,  v.  509. 
Murdoch,  Att.-Gen.  v.,  vii  445. 
Murphy,  Paterson  v.,  xi  88. 
Murray,  Winthrop  v.,  vii.  150,  152; 
viii  214. 

NAINBY,  Wilkin  v.,  iv.  473. 
Neddy  HalFs  Estate,  In  re,  ix.  App. 

xvi 
Needham  t7.  Needham,  i  633. 
Neesom  v.  Clarkson,  ii  1 63 ;  iv.  97. 
Newark-upon-Trent,   (Mayor,    dec.), 

Att.-Cren.  v.y  i  395. 
Newby,  Painter  v,,  xi  26. 
Newman,  Abrey  r.,  x.  App.  Iviii 


TABLE    OP    CASES. 


Newman,  Whitaker  r.,  iL  299. 
Newton  v.  Askew,  vi.  319. 
V,  Chorlton,x.646 ;  App. 

Johnson  r.,  xi  160. 

Nichols  V.  Hawkes,  x.  342. 
Nightingale's  Charity,  In  re,  iii  336. 
Nightingale  v,  Goulbum,  v.  484. 
Nixon  V.  Taff  Vale  Railway  Com- 
pany, viL  136. 

Nockolds,  Hunter  v.,  vi.  12,  459. 
Norfolk  (Duke)  v.  Tennant,  ix.  745. 
Norman  v.  Frazer,  iii  84. 

,  Martin  v.,  ii.  596. 

Normanville  v.  Stanning,  x.  App.  xx. 
Norris,  Prichard  v.,  x.  App.  Hi 
Northcote,  Colman  v.,  ii  147. 
Norton,  Fisk  v.,  ii.  381. 
Nott,  Ambrose  v.,  ii.  649. 
Nowill,  Kodgers  v.,  vi  325. 

OAKES  V.  Oakes,  ix.  666. 
O'Brien  v.  Osborne,  x.  92. 
Ogle,  Hele  v.,  ii.  623. 
Oliver,  Lane  v.,  iL  97. 

,  Steed  v.,  v.  492. 

Onslow  V.  Lord  Londesborough,x.  67. 
Oppenheim  v.  Henry,  x.  441. 
O'Reilly  u  Alderson,  viii  101. 
Orr,  Mower  v,,  vi.  417;  vii.  473. 
Orton,  Lamb  v.,  x.  App.  xxxi. 
Osbom  V,  Morgan,  ix.  432. 
Osborne,  O'Brien  v.,  x.  92. 

V,  Foreman,  ii.  656. 

Ottey,  Choyce  v.,  x.  443. 

V.  Pensam,  L  322. 

Overton  v.  Banister,  iii.  503. 

Owen,  Thorp  v.,  ii.  607. 

Oxford,  Worcester,  and  Wolver- 
hampton Railway  Company, 
Atkinson  v.,  ix.  App.  xix. 

,  Sparrow  v.,  ix.  436. 
,  Woodcock  t?.,  X.  App.  liv. 

PACKHAM  V.  Gregory,  iv.  396. 
Padwick  v.  Stanley,  ix.  627. 
Page,  In  re,  x.  App.  liL 

V,  Cox,  X.  163. 

V.  Soper,  xL  321. 

— --,  Wilkinson  v.,  i.  276,  280. 
Pain,  Lee  v.,  iv.  201. 

VOL.  XI.  D 


Painter  v.  Newby,  xi.  26. 
Palmer,  Hall  v.,  iii.  532. 

,  Smith  17.,  viL  225. 

Paiier  v.  Carter,  iv.  400. 
PaiT,  Binns  v.,  viL  288. 
Parry,  In  re,  vL  306. 
Parsons  v.  Middleton,  vL  261. 

V,  Spooner,  v.  102. 

Paterson  v.  Murphy,  xi.  88. 
Pattison,  Sampson  v.,  i.  533. 
Paver,  Dawson  v.,  v.  415. 
Peace  v.  Hains,  xi.  151. 
Peacock,  Hunt  v.,  vi.  361. 
Peake  v.  Ledger,  viii.  313, 
Pearce,  Comick  v.,  vii.  477. 

V,  Creswick,  ii.  286. 

V,  Gardner,  x.  287. 


.,  White  v.,  vii.  276. 


Pearse,  Hole  t?.,  v.  408. 
Pearson  v.  Wilcox,  x.  35,  40. 
Pelly  V.  Wathen,  vii.  351. 
Penfold  V,  Bouch,  ii.  157;  iv.  271. 
Penn,  Biggs  v.,  iv.  469. 
Pennant,  Blackwall  t7.,  ix.  551. 
Pennington  v,  Buckley,  vi.  451. 
Penny  v.  Beavan,  vii.  133. 

17.  Goode,  X.  App.  xxxi. 

V.  Penny,  ix.  39. 

Pensam,  Ottey  v,,  i.  322. 
Penzance  (Corporation),  Price  v.,  iv. 

506. 
Percival,  Belsham  17.,  viii.  157. 
Perkins  v.  Bradley,  i.  219. 

,  Brown  t7.,  i.  564 ;  ii.  540. 

Pertwee,  Green  t?.,  v.  249. 
Petre  v,  Duncombe,  vii.  24. 
Petty,  Salisbury  v.,  iii.  86. 
Phene  v.  Gillan,  v.  1. 
Philips  17.  Philips,  iiL  281. 
Phillips  V,  Coding,  i.  40. 

V,  Phillips,  ix.  471. 

,  Prentice  t;.,  ii.  152;  iv.  484. 

V,  Prentice,  ii.  542. 

V.  Sargent,  vii.  33. 

,  Tibbits  v.,  x.  355. 

Phillipson  v.  Gatty,  vL  26;  viL  516. 
Pickuice's  Trust,  In  re,  x.  App.xxxv. 
Pickup  V.  Atkinson,  iv.  624. 
Piddocke  v.   Smith,   ix.   395,  App. 

Ixxxvii. 
D  H.  W. 


TABLE    OP   CASEF. 


Piggin  V.  Cheetham,  ii.  80. 
Pike,  Wilmot  v.,  v.  14. 
PUlan  V.  Thompson,  x.  App.  Ixxvi. 
Pimm  V.  Insall,  vii.  1 93 ;  x.  App.  Ixxiv. 
Pinfold  V.  Pinfold,  ix.  App.  xiv. 
Pinkett  v.  Wright,  ii  120;  iv.  160. 
Pitcher,  Cooper  v.,  iv.  485. 
Piatt,  Tatham  v.,  ix.  660. 
Play  ford  v.  Playford,  iv.  546. 
Pledger,  Green  v.,  iii.  165. 
Plunkctt  V.  Lewis,  iii.  316;  vi  65. 
Plyer's  Trust,  In  re,  ix.  220. 
Pollock  V.  Lester,  xL  266. 
Poole  V.  Bott,  xi.  33. 

,  Steedman  v.,  vi  193. 

Pope,  McDonnell  v.,  xi.  705. 
Porter,  Sentanco  v.,  vii  426. 
Portlock  V,  Gardner,  i  594. 
Postlethwaite  v.  Mounsey,  vi  33,  n. 
Potter  V.  Sanders,  vi  1. 

,  Tebbutt  v.,  iv.  164. 

Poulden,  Att.-Gen.  v.,  iii.  555, 
Powell  V.  Cockerell,  iv.  557. 

V,  Thomas,  vi  300. 

Powell's  Trust,  In  re,  x.  134. 
Power,  Tipping  v.,  i.  405. 
Prance,  Moore  t?.,  ix.  299. 
Pratt,  Kilminster  v.,  i.  632. 
Prendcga/it  v.  Lushington,  v.  171. 
Prentice  v.  Phillips,  ii.  152;  iv.  484. 
f  Phillips  v.f  ii  542. 

V.  Prentice,  x.  App.  xxii 

Preston,  Brenan  v.,  x.  33 1,  App.  xvii 
V.  Wilson,  V.  1 85. 

Price  V.  Berrington,  vii.  394. 

,  Bowen  v.,  ix.  App.  Ixxvii. 

V,  Corporation  of  Penzance,  iv. 

506. 

,  Havard  v.,  ii.  98. 

V.  Webb,  ii  511. 

Prichard  v.  Morris,  x.  App.  Iii. 

,  Summei*£ield  t?.,  x.  68. 

Pringle,  Brown  v.,  iv.  124. 
Pritchard,  Bull  v  ,  v.  667. 
Pugh,  Hunter  v,,  i.  307,  n. 

,  Taylor  v.,  i.  608. 

Purday,  Robinson  v.,  iv.  483. 
Pym,  Gordon  v.,  iii.  223. 
Pyne,  Barton  v.,  i.  493. 
Pynw,  Dixon  v.,  vii.  331. 


Pyrke  v»  Waddingham,  x.  1. 

RABBETH  v.  Squire,  x.  App.  iii 
Rackham, Coleman t?.,  ii.  354 ; iii  184. 
Radford  v.  Roberts,  ii  96. 
Raikes  v.  Ward,  i  445. 
Raine  v.  Cairns,  iv.  327. 

,  Chalk  v.,  vii.  393. 

Ramsay,  Bridger  v.,  x.  320. 
Randall,  Harrison  t?.,  ix.  397. 
Ranken  v,  Boulton,  v.  215. 

V.  Harwood,  v.  215. 

Rankin,  M'Calmont  v,,  viii.  1. 

Rawley,  Grieves  v.,  x.  63. 

Rawlins  v,  M'Mahon,  ix.  App.  Ixxxii. 

V.  Moss,  vi.  604. 

,  Shipton  v.,  iv.  619. 

V.  Wass,  ix.  673. 

Ray,  Att.-Gen.  v.,  ii.  518;  iii.  335. 
Reay  (Lord),  Barkley  v.,  ii  306. 

,  Middleton  v.,  vii.  106. 

Reed,  Browell  t?.,  i  434. 

Rees,  Harford  v,,  ix.  App.  Ixviii, 

Ixx. 
Reeve  v,  Att.-Gen.,  iii.  191 . 

V,  Hodson,  X.  App.  xix.  xxiv. 

xli. 
Reid,  West  v.,  ii.  249. 
Rendall,  Charlton  v.,  xi.  296. 

• V.  Rendall,  i.  152. 

Rennoldson,  Morley  v.,  ii.  570. 
Reynell  v.  Sprye,  viii.  222. 

,  Yonget;.,  ix.  809. 

Reynolds,  Houghton  v.,  ii.  264. 

,  Lachlan  v.,  ix.  796. 

Richards,  Harman  t?.,  x.  81. 
Richardson,  Bailey  v.,  ix.  734. 

,  Forbes  v.,  xi.  354. 

,  Glass  V,,  ix.  698. 

Ricket,  James,  In  re,  the  Trusts  of 

the  Will  of,  xi.  299. 
Ricketts,  Griffith  v.,  iii  476;  v.  195; 

vii.  299,  301 . 
Ridge,  Baynes  v.,  ix.  App.  xxvii. 
Ridgway  v.  Roberts,  iv.  106. 
Rigg,  Slade  v.,  iii.  35. 
Riley,  Hanman  v.,  ix.  App.  xl. 
Robbins,  Lumley  v.,  x.  621. 
Roberts  v,  Marchant,  i.  547. 
,  Radford  t?.,  ii.  96. 


TABLE    OF    CASES. 


Roberts,  Ridgway  v.,  iv.  106. 

V.  Tunstall,  iv.  257,  261. 

,  Williams  v.,  viii.  315. 

1?. Williams,  ii.  151 ;  iv.  129. 


Robertson  v,  Southgate,  v.  223 ;  vi. 

536;  vii   109. 
Robins  v,  Hobbs,  ix.  122. 
Robinson,  Bentley  v.,  ix.  App.  Ixxvi. 

V,  Deere,  vii.  283. 

V.  Harrison,  ix.  App.  xc, 

V,  London  Hospital  (Go- 
vernors), X.  19. 

V.  Milner,  i.  578,  n. 

V.  Purday,  iv.  483. 

V.  Stanford,  ii.  149. 

V.  Turner,  ix.  129,  488. 

Roch  V.  Callen,  vi.  531. 

Rochdale  Canal  Company  v.  King, 

ix.  App.  xlix. 
Rochester,    Dean   and    Chapter  of, 

Whiston  v.,  vii.  532. 
Rochford  v.  Hackman,  ix.  475. 
Rodgers  v.  Nowill,  vi.  325. 
Rogers,  Barker  v.,  vii.  19. 

>  Fletcher  v.,  x.  App.  xiii. 

V.  Jones,  ix.  App.  xlvii. 

V.  Mort,  X.  App.  liii. 

V,  Rogers,  vii.  19. 

Rolfe,  Caldwell  t?.,  ix.  415. 
Rolle's  Charity,  In  re,  x.  App.  xxxix. 
Rose,  Jones  v.,  iv.  52. 
Rounthwaite(Lord),Brookev.,v.298. 
Rouse's  Estate,  In  re,  ix.  649. 
Rowcliffe,  Wood  v.,  iii.  304 ;  vi,  183. 
Rowland  v.  Morgan,  vi.  463. 

V.  Sturgis,  ii.  520. 

,  Wigan  v.,  x.  App.  xviii.;  xi. 

157. 
Rowlatt  V,  Cattell,  ii.  186. 
Rowley,  Loinsworth  v.,  x.  App.  Iv, 
Roy  V.  Gibbon,  iv.  65, 
Rudlin,  Staines  v.,  ix.  App.  liii. 
Ruflbrd,  Clay  v.,  viii.  281. 
Russell  V.  Jackson,  ix.  387;  x.  204. 
Rutter,  Smallwood  v.,  ix.  24. 
Ryan,  Whitmore  v  ,  iv.  612. 
Rye's  Settlement,  In  re,  x.  106. 
Ryley,  In  re,  iii.  614. 

ST.  GIORGIO,  Weatherbyv.,ii.624. 


St.  Paul,  Sir  Horace  v.  Birmingham, 
Wolverhampton,  and  Stour 
Valley  RailwayCompany,xi  305. 

Sale  V,  Ritson,  x.  App.  1. 

Salkeld  v.  Johnston,  i.  196. 

Salisbury  v.  Petty,  iii.  86. 

V,  Salisbury,  vi.  526. 

Salmon,  Webb  t?.,  iii.  251. 

Salomons,  Stokes  v.,  ix.  75. 

Sampson  v,  Pattison,  i.  533. 

Samuel  v.  Jones,  ii.  246. 

Sanders,  Potter  v.,  vi.  1. 

Sargent,  Phillips  v.,  vii.  33. 

Saunders  v,  Walter,  ix.  App.  v. 

Savage  v.  Lane,  vi.  32. 

Savory  v.  Barber,  iv.  125. 

Say  V.  Creed,  iii.  455 ;  v.  580. 

Sayer,  Innes  v.,  vii.  384. 

V.  Sayer,  viL  377. 

Scales  V.  Collins,  ix.  656. 

Scott,  Gordon  v.,  iii.  459,  n. 

V.  (Lord)  Hastings,  ix.  35. 

,  Malcolm  v.,  iii.  39.;  vi.  570. 

Scotson  V.  Gaury,  L  99. 

Sealey,  Meaden  v.,  vi.  620. 

Sedgwick,  Hammon  v.,  vi.  256. 

Sentance  v.  Porter,  vii.  426. 

Sergison  v.  Beavan,  ix.  App.  xxix. 

Sewell,  Ashley  v.,  x.  App.  Ixvii. 

,  Brown  v.,  xi.  49. 

Shailer  v.  Groves,  vi.  162. 

Sharland  v.  Loosemore,  v.  469. 

V.  Milden,  v.  469. 

Shaw,  Grice  v.,  x.  76. 

Shearman  v.  M'Gregor,  xi,  106. 

Sheffield  v.  Von  Donop,  vii.  42. 

Shepherd  v»  Mouls,  iv.  500. 

Sheppard  v,  Wilson,  iv.  392, 

Sheriffe,  Farr  v.,  iv.  512. 

Sherratt,  Leeming  v.,  ii.  14. 

Sherwood  v.  Vincent^  ix.  App.  xix. 

Shewell  v.  Shewell,  ii.  154. 

Shippam,  Challen  v.,  iv.  555, 

Shipton  V.  Rawlins,  iv.  619. 

Shore,  Humble  t?.,  iii.  119 ;  vii.  247. 

Short,  Empringham  v.,  iii.  461. 

,  Wilson  V  ,  vi.  366, 

Shrewsbury  (Earl),  Cottingham  r., 
iii.  627. 

V,  Hornby,  v.  406. 


TABLE    OF    CA8E8. 


Shrowtbnry  Hospital,  Ex  parte  the 

Trustees  of,  ix-  App.  xlv. 
Shnttleworth  v,  Shuttleworth,  iL  147. 
Sidebotham  v.  Watson,  xL  170. 
Silver  v.  Stein,  ix.  App.  Ixxxii. 
8imefl  v.  Eyre,  vi.  137. 
Simmons  v,  Leonard,  iii.  581. 
— — ^  V,  Simmons.  vL  352. 

V,  Wood,  ii.  644. 

Simmt,  Colbnm  v.,  ii.  543. 
Simpson  v.  Denison,  x.  51. 
Singleton  v.  Cox,  iv.  326. 
Sladden,  Marshall  v.,  rii.  428. 
Slade  V.  Bigg,  iii.  35. 
Smale,  Darby  t?.,  i.  490, 
Small  wood  v.  Butter,  ix.  24. 
Smith  V,  Capron,  vii.  185,  189,  191. 

«.  Beaufort  (Duke),  i.  507. 

V.  Edwards,  ix.  App.  xx. 

V,  Fox,  vL  386. 

,  Gregory  v.,  ix.  708. 

V.  Hurst,  X.  30. 

,  Jones  v.,  i.  43. 

,  King  v.,  ii.  239 ;  vi.  473. 

,  Matthews  v.,  iii  331. 

-,  Miller  v.,  vL  609. 
-^—  V.  Mules,  ix.  66Q, 
-^—  V.  Palmer,  vii.  225. 

i  Piddocke   v.,  ix.   395,  App. 

Ixxxvii. 

V,  Smith,  vi.  524,  x.  App.lxxi. 

,  Stewart  v.,  vi.  222,  n. 

-^— -  17.  Swansea  Dock  Company, 

ix.  App.  XX. 
Snell  V.  Croker,  i.  108. 
Sober  v.  Kemp,  vi.  155. 
Soper,  Page  i7.,  xi.  321. 
Souch,  Terrell  v.,  iv.  535. 
South    Devon    Bailway    Company, 

Stevens  v.,  ix.  313. 
South  Eastern  Bailway  Co.  v,  Knott, 

X.  122. 
,  Warden 

and  Assistants  of  Harbour  of 

Dover  v.,  ix.  489. 
South    Wales    Bailway    Company, 

Lewis  v.,  X.  113. 
Southcombt?.  Exeter  (Bishop),  vi.2 1 3. 
Southee,  Billage  t;.,  ix.  534. 
Sonthgate,  Harmer  »,,  vii.  109. 


Southgate,  Bobertson  t7.,  vi.  536 ;  vii. 

109. 

,  Bobinson  v.,  v.  223. 

Sowerby  v,  Clayton,  iii.  430. 

Sparrow  v,  Oiirfbrd,  Worcester,  and 
Wolverhampton  Bailway  Com- 
pany, ix.  436. 

Speakman  v.  Speakman,  viiL  180. 

Spencer  v.  Alien,  iv.  455. 

,  Elizabeth,  In  re  Trust  of 

Estate  of^  and  of  Trustee  Act^  ix. 
410. 

Spickemell  v,  Hotham,  ix.  73. 

Spooner,  Parsons  v.,  v.  102. 

Sprigg,  Cross  v.,  vi.  552. 

Sprye,  Beynell  r.,  viii.  222. 

Spurrell  v,  Spurrell,  xi.  54. 

Squire  v.  Ford,  ix.  47. 

,  Babbeth  v.,  x.  App.  iii. 

Stagg  V,  Knowles,  iii.  241. 

Stahlschmidt  v,  Lett,  v.  595. 

Staines  v,  Budlin,  ix.  App.  liii. 

Stamps  17.  Birmingham,  Wolver- 
hampton, and  Stour  Valley  Bail- 
way  Company,  vii.  251. 

Stanford,  Bobinson  v.,  iL  149. 

Stanley,  Padwick  t;.,  ix.  627. 

Stanning,  Normanville  v.,  x.  App. 

XX. 

Stansfield,  Waterhouse  v.,  ix.  234; 

X.  254. 
Steed  17.  Oliver,  v.  492. 
Steedman  v,  Poole,  vi.  193. 
Stephens,  Cotesworth  r.,  iv.  185. 
Stephenson,  Toft  t?.,  vii.  1. 
Stevens  v.   South   Devon    Bailway 

Company,  ix.  313. 
Stevenson,  Fletcher  t7.,  iii.  360. 
Stewardson,  Harrison  v.,  ii.  530. 
Stewart  v.  Smith,  vi.  222,  n. 
Stinton  v.  Taylor,  iv.  608. 
Stokes  V,  Salomons,  ix.  75. 
Stone  t7.  Theed,  v.  451,  n. 

t7.  Yanheythuysen,  xi.  126. 

Stonehewer,  Goldamid  v.,  ix.  App. 

xxxviiL 
Stone,  Long  v.,  ix.  542. 
Strachan*B  Estate,  In  re  of,  and  of 

Metropolitan  Improvement  Act, 

ix.  185. 


TABLE    OP    CASES. 


Streeten,  Hinder  v,,  x.  18. 
Stringer, Wilkinson  v.,  ix.  App.  xxiii. 
Strutt,  Balls  v.,  i.  146. 
Stubbs,  Hughes  v.,  L  476. 
Sturges,  Duffield  v.,  ix.  App.  Ixxxvii. 
Sturgis,  Gabriel  v.,  v.  97. 

>  Grigg  V,,  V.  93. 

f  Rowland  v.,  ii.  520. 

Sturt,  Burt  v.,  x.  415. 

Suisse  V.  Lowther  (Lord),  ii.  424. 

Summerfield   v.   Prichard^  x.  App. 

Ixviii. 
Sutherland  v.  Briggs,  L  26. 

,  Greenwood  v.,  x.  App. 

xu. 
Swallow  V.  Binns,  ix.  App.  xlvii. 
Swan  V.  Wortley,  ix.  460. 
Swansea  Dock  Company,  Smith  v,, 

ix.  App.  XX. 
Swift,  Ward  v.,  vi  309 ;  viii.  139. 
Swinnerton,  Heming  v.,  v.  850. 

TAFF    Vale     Bailway    Company, 

Nixon  V,,  viL  136. 
Taft  V.  Harrison,  x.  489. 
Tatam  v.  Williams,  iii.  347. 
Tate  V.  Leithead,  ix.  App.  li. 
Tatham,  Freeman  v.,  v.  329. 

V.  Piatt,  ix.  660. 

• V,  Williams,  i.  159. 

Tayler,  Fisher  v.,  ii.  218. 

Taylor,  Beaufort  (Duke)  v,,  iL  245. 

V,  Coates,  iii  263. 

V.  Clark,  L  161. 

,  Gaunt  r.,  iL  413. 

V.  Harewood  f  Earl),  iii  372. 

V,  Jardine,  L  ol6. 

,  Monro  v.,  viiL  51. 

V,  Pugh,  i.  608. 

^*s  Settlement,  In  re,  ix.  596. 

,  Stinton  v,,  iv.  608. 

V.  Taylor,  viii  120 ;  x.  475. 

,  Waddilove  u,  vi.  307. 


Teale,  Williams  «.,  vi.  239. 
Tebbutt  V.  Potter,  iv.  164. 
Teed,  HoUand  t?.,  vii.  50. 
Tennant,  Norfolk  (Duke)  v.,  ix.  745. 
Terrell  v.  Souch,  iv.  535. 
Teuton,  Thompson  v.,  ix.  App.  xlix., 
xc. 


Thatcher  v.  Lambert,  v.  228. 
Theed,  Stone  v.,  v.  451,  n. 
Thomas,  Cross  v.,  x.  App.  xxxvi. 

,  Henderson  v.,  x.  App.  Ixvii. 

y  Lewis  v.,  iii.  26. 

,  Powell  1?.,  vi.  300. 

Thompson,  Att.-Glen.  v,,  viii.  106. 

V,  Daniel,  x.  296. 

V.  Derham,  i.  358. 

,  Campbell  v.,  ii.  140. 

V,  Goodman,  i.  358. 

,  Leslie  v.,  ix.  268. 

,  Pillan  v.,  X.  App.  Ixxvi. 

V .  Teuton,  ix .  App .  xlix.  xc. 


Thornhill  v.  Copleston,  x.  App.  Ixvii. 
Thornton,  Banks  v,,  id.  176. 

y  Devey  v.,  ix.  222. 

Thorp,  Ingram  v.,  vii.  67. 

V,  Owen,  ii.  607. 

Tibbits  V.  Phillips,  x.  355. 
Tidd  V,  Lister,  x.  140. 
TiUstone's  Trust,  ix.  App.  lix. 
Tinkler,  Morrell  v,,  ix.  App.  1. 
Tipping  V,  Clarke,  ii.  383. 
V.  Power,  i.  405. 


-,  Walker  v.,  ix.  800. 


Tippins  V,  Coates,  vi.  16. 
Toft  V.  Stephenson,  vii.  1. 
Tollemache  v.  Tollemache,  i.  456. 
Tomlin  v.  Tomlin,  i.  236. 
Tomlinson,  Booth  t?.,  ix.  App.  xx. 
Tonge,  Heap  v.,  ix.  90. 
Topham  v.  Lightbody,  i.   289;  iv. 

312 

,  M'Gregor  v.,  ii.  516;  iii. 

488;iv.  162. 
Toulmin  v,  Copland,  iv.  41. 
Towell,  Harvey  «.,  iv.  166 ;  vii.  231. 
Townley,  Woods  v.,  xi.  814. 
Townsend  v.  Cams,  iii.  257. 

V.  Martin,  vii.  471. 

Travis  v,  Milne,  ix.  141. 

Trinity  House  Corporation,  Ex  parte. 

In  re  the  Act  6  &  7  Will.  4,  iii 

95. 
Tucker,  Morse  v.,  v.  79. 
Tulk,  Hart  t?.,  vi.  611. 
Tunstall,  Roberts  v.,  iv.  257,  261. 
Turner,  Holmes  v.,  vii  367,  n. 
,  Lister  v.,  v.  281. 


TABLE   OP   CASES. 


Turner,  Robinson  v,,  iz.  129,  488. 
Twyfoid,  East  v.,  ix.  713. 

VANDERPLANK  v.  King,  iii  1. 

■,   Millican  v.,  xL 
136. 
Vanheythuysen,  Barton  v.,  xi.  126. 
,  Griffith  v.,  ix.  85. 


-,  Stone  v.,  xi.  126. 


Yanvlissengen,  Caldwell  v.,  ix.  415. 
Varteg  Iron  Works,  Wesleyan  Cha- 
pel, In  re,  X.  App.  xxxvii. 
Yasey,  Cousins  v.^  ix.  App.  xxxi,lxi. 
Yerbeck,  Caldwell  v.,  ix.  415. 
Yick,  Edelsten  v.,  xi.  78. 
Yincent  v.  Hunter,  v.  320. 

,  Sherwood  v.,  ix.  App.  xix. 

Yivian  v.  Cochrane,  iv.  167. 
Yon  Donop,  Sheffield  v.,  vii.  42. 


WADDILOYE  v.  Taylor,  vL  807. 
Waddingham,  Pyrke  v,,  x.  1. 
Waldron  v.  Frances,  x.  App.  x. 
Walford  V.  Adie,  v.  112. 
Walker  v,  Bentley,  ix.  629. 

V,  Eastern  Counties  Railway 

Company,  vi.  594. 
— ^—  «.  Jeffineys,  i  341. 

V.  Tipping,  ix.  800. 

,  Woodall  r.,  iiL  339. 

Wall,  Kaye  r.,  iv.  127,  283. 
Wallis  V.  Darby,  vL  618. 

,  Fordham  r.,  x.  217. 

Walsingham   (Lord)    v.  Coodricke 

(Bart),  iiL  122. 
Walter,  Saunders  v.,  ix.  App.  y. 
Walton  V.  Broadbent,  iii.  334. 
Ward,  Abram  v.,  yi.  165. 

^  Att-Oen.  r.,  vi.  477. 

V.  Bassett,  v.  179. 

,  Bolton  »..  iv.  530. 

V.  Cartwright,  x.  App.  Ixxiii. 


-^  Kenworthy  v.,  xL  196. 

-,  Major  v.,  v.  598. 

-,  Meek  v.,  x.  App.  i ,  Iv. 

-,  Raikes  v.,  L  445. 

-  r.  Swift,  vi  309 ;  viiL  139. 

-,  Young  v.,  X.  App.  IviiL 


Wardell,  Courage  v.,  iv.  481. 


Waring  v,  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company, 
vii.  482. 

Warrington  v,  Warrington,  iL  54 . 

Warter  v.  Anderson,  xi,  301. 

Warwick  v.  Cox,  ix.  App.  xiv. 

Wass,  Rawlinson  v,  ix.  673. 

Wastell,  Ford  v.,  vi.  229. 

Waterhouse  v,  Stansfield,  ix.  234 ; 
X.  254. 

Wathen,  Pelly  r.,  viL  351 . 

Watkins  v,  Atchison,  x.  App.  xlvi. 

Watts's  Settlement,  In  re,  ix.  106. 

Watson,  Sidebotham  v.,  xi.  170. 

Way  V,  Bassett,  y,55, 

Wayne  v,  Hanham,  ix.  62. 

Weatherby  r.  St.  Giorgio,  ii.  624. 

Weatherhead,  Brown  v.,  iv.  122. 

Weatherstone,  Isaacs  v. ,  x .  App .  xxx. 

Webb  V.  Direct  London  and  Ports- 
mouth Railway  Company,  ix. 
129;  X.  App.xvi. 

y  Price  r.,  ii.  511. 

V.  Salmon,  iii.  251. 

Webber,  Hakewell  v.,  ix.  541 . 

Weber,  Bitch  r.,  vi.  51, 145. 

Webster  v.  Bray,  vii.  159. 

Welch  V.  Welch,  L  593. 

Wells.  Hughes  t7.,ix.  749. 

Welsh,  Att-Gen.  r.,  iv.  572. 

West,  Goode  v.,  ix.  378. 

V,  Reid,  u.  249. 

Westcott  V.  Culliford,  iii.  265. 

Weston,  Fairthome  v.,  iii.  387. 

Whelpdale,  Hudleston  v.,  ix.  775. 

Whieldon,  Blakesley  v.,  i.  176. 

Whiston  9.  Dean  and  Chapter  of 
Rochester,  vii.  532. 

Whitaker  v.  Newman,  ii.  299. 

r.  Wright,  ii.  310 ;  iii.412. 

Whitcomb,  Barton  v.,  ix.  App. 
Ixxxvii. 

White,  Ballard  v.,  ii.  158. 

V.  Pearoe,  vii.  276. 

,  Woodall ».,  iii.  41 1 . 

Whiteway,  Brown  r.,  viii.  145. 

Whitmore  v.  Ryan,  iv.  612. 

Whittington  v.  Gooding  x.  App. 
xxix. 

Whitworth  v.  Gaugain,  iiL  416. 


TABLE    OF    CASES. 


Wigau  V,  Kowland,  x.  App.  xviiL  ; 

XL  157. 
Wilcox,  Pearson  v.,  x.  App.  xxxv. 

xl. 
Wilkin  V.  Nainby,  iv.  473. 
Wilkins,  Bristed  v.,  iii.  235. 
Wilkinson  v.  Cummins,  xi.  337. 

V.  Fowkes,  ix.  193,  592. 

v.  Page,  L  276, 280. 

V.  Stringer,  ix.  App.  xxiii. 

V.  Wilkinson,  ix.  204. 

Willes,  Douglas  v.,  vii  318. 
Willett  V,  Blanford,  i.  253. 
Willetts  V,  Willetts,  v.  597 ;  vii.  38. 
Williams,  Courtenayt?.,  iii  539, 639,n. 

,  Hughes  v.y  V.  211 ;  vi  71. 

,  Lidgett  v.,  iv.  456. 

V.  Koberts,  ii.  151 ;  iv.  129; 

viii.  315. 

,  Tatam  v.,  iii.  347. 

y  Tatham  i?.,  i.  159. 

V.  Teale,  vi.  239. 

V.  Williams,  x.  App.  xlv. 

Williamson  r.  Je&eys,  ix.  App.  Ivi, 
Willink,  Bentinck  v.,  ii.  1. 
Willougbby,   Hay  t?.,  x.  242;    ix. 

App.  XXX. 
Wilmott  V,  Pike,  v.  14. 
Wilson,  Ferrand  v.y  iv.  344. 

V.  Goodman,  iv.  54. 

,  Gregory  r.,  ix.  683. 

,  Preston  t?.,  v.  185. 


-,  Sbeppard  v.,  iv.  392. 
V.  Short,  vi.  366. 


Wilton  V.  Clifton,  ii.  535. 

Wilts,    Somerset,    and  Weymouth 

Kail  way   Company,   Fooks  r., 

V.  199. 
Winchester  (Bishop),  £x  parte,  x. 

137. 
Windsor  v.  Cross,  ix,  App.  xliv. 

f  Lincoln  t?.,  ix.  158. 

Wing  V.  Harvey,  x,  App.  Ixviii. 
Winter  v.  Winter,  v.  306. 
Winthrop  v,  Murray,  vii.  150,  152; 

viii.  214. 
Wisden  v.  Wisden,  vi.  549. 
Wogan,  Harbidge  v.,  v.  258. 
Wolfe  V,  Findlay,  vi.  66. 


Wood,  Clare  v.,  i.  314;  iv.  81. 
V,  Freeman,  iv.  552. 


-,  Handley  v.,  ix.  201. 
-,  Hay  don  t?.,  viii.  279,  n. 
-,  Gloucester  (Mayor,  &c.)  v.,  iii. 
131, 

-  V.  Logsden,  ix.  App.  xxvi. 

-  V.  Machu,  V.  158. 

-  V.  Rowcliffe,  iii  304;  vi.  183. 
-,  Simmons  v.,  ii.  644. 

V,  Wood,  iii.  Q6, 


WoodaU  v.  Walker,  iii.  339. 

—   V,  White,  iii  411. 

Woods  V,  Townley,  xi.  314. 

V.Woods,  iii.  411;  iv.  88; 

V.  229. 

Woodcock,  Kearsley  v.,  iiL  185. 

t?.  Oxford,  Worcester, and 

Wolverhampton  Railway  Com- 
pany, X.  App.  liv. 

Woodgate  v.  Field,  ii.  211 . 

Woodin,  Flint  «.,  ix.  618. 

Woodward  v,  Conebeer,  i.  297;  ii. 
506. 

Worcester  (Bishop),  Att.-Gen.  v.,  ix. 
328. 

Worley  v,  Frampton,  v.  560. 

Wortley,  Swann  v.,  ix.  460. 

Wright  V.  Angle,  vi.  107. 

-; ,  Bromley  v.,  vii.  334. 

,  Hargreaves  v.,  x.  App.  Ivi. 

y  Pinkett  i?.,  ii.  120;  iv.  160. 

,  Whitakerv.,ii.310;iii.412. 

Wrightson  v,  Maoaulay,  iv.  487. 

Wyatt,  Mackintosh  v.,  iii  562. 

Wyersdale  School,  In  re,  x.  App. 
Ixxiv. 

Wyllie  V.  Ellice,  vi.  505. 

Wyndham  v.  Fane,  xi.  287. 

YARMOUTH  and  Norwich  Rail- 
way Company,  Cory  v.,  iii.  593. 
Yate,  Holford  t;.,  x.  App.  xl. 
Yeatman  v,  Mousley,  ix.  App.  villi 
Yockney  v,  Hansard,  iii.  620. 
Yonge  V.  Reynell,  ix.  809. 
Young,  Alexander  v.,  vi  393. 
—  V,  Hodges,  x.  158. 
V.  War^  X.  App.  Iviii 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS 


COKTAnrSD  IN  THX 


ELEVEN  VOLUMES  OF  THESE  REPORTS. 


ABANDONED  MOTION. 
See  Motion. 


ABATEMENT. 

See  Dismissal — ^Evidence — Motion — 
Taxation. 

1.  The  defendant  in  an  abated  suit  is 
not  entitled  to  deal  with  the  subject  of  the 
suit  in  contravention  of  orders  made  in  the 
cause  before  the  abatement:  the  proper 
course  for  the  defendant  in  such  a  case  is, 
to  apply  to  the  Court  that  the  bill  be  dis- 
missed in  default  of  revivor  by  the  proper 
parties  within  a  certain  time  ;  or,  tnat  he 
may  be  at  liberty  to  act  notwithstanding 
those  orders  ;  or  nimself  to  revive  the  suit 
and  proceed  in  it.   Fisher  v.  Fisher,  iv.  196 

2.  Interim  order  on  petition  in  an  abated 
suit,  in  the  nature  of  an  injunction,  for  a 
limited  time,  to  protect  property  in  question 
in  that  suit,  but  admmistered  in  a  suit 
before  another  branch  of  the  Court, — giving 
the  petitioner  an  opportunity  of  applying 
in  such  other  brancn  of  the  Court,  he  un- 
dertaking to  revive,  or  otherwise  make 
himself  a  party  to,  the  abated  suit.         Jb, 

ABATEMENT  OF  LEGACIES. 
See  Accumulation. 

ABJURATION. 
See  Alien. 


ABSCONDING. 

jSn^^  Pro  Confesso. 
Defendant  residing  out  of  the  jurisdiction 
deemed  to  have  absconded  to  avoid  the 

vol.  XI.  406 


ABSOLUTE  INTEREST. 

process  of  the  Court,  under  the  1st  Order 
of  the  11th  of  April,  1842.    Hele  v.  Ogle, 

ii.  623 

ABSENT  PARTIES. 

See  Joint  Stock  Company. 

ABSOLUTE  INTEREST. 

See  Legacy — Will. 

1.  The  testator,  by  his  will,  desired  that 
everything,  during  the  life  of  his  wife, 
should  remain  as  it  was,  for  her  use  and 
benefit ;  and  after  her  decease  he  s&ve  his 
real  estate  to  his  male  heir,  and  Lis  per- 
sonal estate  to  his  children,  adding  that  he 
gave  the  above  devise  to  bis  wife,  that  she 
might  support  herself  and  her  children 
according  to  her  discretion,  and  for  that 
purpose : — Held,  that  the  widow  took  an 
absolute  interest  for  her  life  in  the  real  and 
personal  estate.     Thorp  v.  Owen,       ii.  607 

2.  A  gift  of  the  yearly  interest,  dividends, 
proceeds,  and  profits  to  arise  Irom  the 
shares  of  the  testator  in  a  pottery,  ship- 
building yard,  shipping,  tmst-monies, 
effects,  and  premises,  to  his  wife  for  her 
life,  for  the  maintenance,  education,  and 
support  of  herself  and  his  children ;  and 
subject  to  some  bequests  and  trusts  for  the 
advancement  of  the  children,  a  bequest  of 
the  residue  to  the  children  equally ;  and, 
the  testator  particularly  recommended,  de- 
sired, and  du-ected  his  wife,  at  his  decease, 
by  will  or  otherwise,  to  divide  or  dispose 
of  what  money  or  proi>erty  she  mi^t  nave 
saved  from  the  yearly  income  thereinbefore 
given  to  her,  amongst  all  his  children  in 
e^ual  shares : — JHela,  that  the  attempted 
disposition  of  the  savings  of  the  widow  was 


ABSOLUTE  IKTEREST. 

in  the  nature  of  a  precatoty  gift ;  but,  the  i 
widow  having  taken  a  bcntncial  interest,  > 
and  being  empowered  to  spend  the  whole, 
there  was  no  certainty  of  the  subject  of  the  I 

g'ft,  and  no  trust  created  of  the  savings  in  I 
vour  of  the  children ;  and  that  the  same,  j 
therefore,  belonged  to  the  estate  of  the 
widow.     Cowmau  t.  Harrison,  x.  234 

3.  ■\Vhere  tniat  fiind^  verc  settled  to  the 
separate  uxe  of  a  nmrried  woman  for  her  ! 
life,  and  al\er  her  decease  upon  tmst  for  | 
Buch  persons  an  she  should  by  will  oppoiut, 
and  in  default  of  appointment  for  licr 
executora  and  administrator?, — she,  having 
become  a  widow,  applied  lor  a  transfer  of 
the  funds  to  herself  and  her  assignees,  offer- 
ing to  release  her  power  of  appointment: 
tmd  it  was  held  thut  ebe  was  absolutely  en- 
titled to  the  trust  fund^,  and  the  order  was 
nude  accordmgly.    Page  t  Soper,    zi.  821 

ABSTRACT. 
See  Appendiz,  toI.  ix,  p.  i — Notice. 

ABUSE  OF  PBOCEEDIKGS  OF  THE 

COURT. 

See  Contempt. 

ACCEPTOR. 
SeeTaVBTEE  and  Cestui  que  Tkcbt. 

ACCOMMODATION  BILL. 
See  Bill  of  EscnANOE— Principal  and  | 

SUBETY.  ' 

ACCOUNT. 
SmAdminibtration  Suit— Appendix,  vol. 

X,    p.    ix AaSlONMENT— ClIAllITAIlLE 

Use — CoMSioNRE  —  Contempt  —  Con- 
tract —  EviDE.\CE  —  JuiiiemcnoN — 
L  UN  ACT — R  [istakb — P  AUTi  Es — Part- 
ners H I  p  — Power — Skt-off —  Supple- 

UENTAL  BlIX. 

1.  In  a  suit  by  residuary  legatees  of  A. 
against  the  personal  representative^^  of  B., 
who  was  the  executor  of  A.,  for  payment 
of  adebt  due  from  B.  to  A.,  the  amount  of 
which  was  not  admitted,  and  also  for  an 
account  of  the  personal  estate  of  A.,  pray- 
ing also,  unless  assets  were  admitted,  an 
account  of  the  personal  estate  of  B.,  and, 
that  being  insufficient,  seekinc  to  charge 
his  real  estate  -.—Ikid,  that  3ie  phiintitF 
was  not  entitled  to  a  declaration,  that  a 
particular  debt  or  sum  constituted  :m  item 
in  the  account  to  be  taken ;  but  that  evi- 
dence tending  to  show  that  the  defendant 
should  be  charged  with  such  particular 
debt  or  sum  was  admissible.  Tomliu  v. 
Totaiin,  i.  236 

40G 


upon.  Ih. 

2.  Decree  fortakingaccountscontingent 

upon  a  preliminary  finduig  as  to  the  nature 

Of  the  estate,    ifeue  v.  Ailomty-General, 

iii.  193 

8.  The  defendant,  who  was  a  customer 
of,  and  had  an  account  with,  a  bank,  was 
alt^o  employed  by  the  bank  to  raise  moaey 
on  certain  Spanish  bonds,  which  he  ac- 
cordingly did ;  themoney  being  afterwards 
recalled  by  the  mortgagees  and  not  pud, 
the  bonds  were  sold ;  and  the  defendant 
received  the  balance,  and  retained  it  with- 
out the  knowledge  of  the  bank.  On  a  bill 
filed  on  behiJf  of  the  bank  for  payment  of 
tbia  balance,  and  also  for  a  general  ac- 
coimt : — Ildd,  that  although  the  defendant, 
by  his  answer,  said  the  result  of  the  gene- 
ral account  when  taken  would  be  in  his 
favour,  yet  he  was  not  entitled  to  withhold 
payment  of  the  balance  received  by  him  in 
respect  of  the  bonds  until  the  general  ac- 
count should  be  token;  and  a  decree  for 
payment  of  tliat  balance  and  interest  was 
accordinriy  mode,  and  olso  the  decree  for 
taking  tae  general  account.  Gordon  v. 
Pym,  iii.  223 

4.  As  to  the  rule  of  the  Court  in  requir- 
ing the  accounts  of  the  estate  to  be  taken 
before  deciding  on  tbe  construction  of  a 
will.     ffosteK  V.  Holmes,  iii.  438 

6.  Although  the  bill  brought  by  the 
executor  stated  that  the  debts,  funeral  and 
testamentary  exjicnscs,  and  legacies  of  the 
ttjstatrix  bud  been  paid,  and  the  residue 
specifically  appropriated  to  aziswer  the 
trusts  of  the  will,  and  merely  sought  the 
direction  of  the  Court  as  to  the  class  of 
persons  entitled  to  take  under  such  trusts, 
the  Court  would  not  decide  tbe  question  of 
construction  until  the  accounts  of  the 
estate  had  been  taken,  unless  it  should  ap- 
pear that  all  the  class  entitled  to  lake  were 
parties  to  the  suit,  and  competent  to  bind 
themselves, — and  those  paitiesshould  waive 
the  accounts  of  tlie  estate,  and  accept  the 
same  at  a  given  amount, — and  the  personal 
representatives  should  admit  assets  for  all 
purposes, — upon  which  consent  and  admis- 
sions a  decree  might  be  made  finally  dis- 
posing of  the  estate,  but  saving  the  rights 
of  creditors.     Say  v.  Creed,  iii.  455 

C.  Decree  in  legatees'  suit,  on  admission 
of  a=scts,  without  taking  the  accounts. 
Gordon  V.  Scott,  iii.  459,  n. 

7.  Tbe  Court  n-ill  not  direct  an  account 
to  be  taken  with  annual  rests  where  no 
special  case  for  that  form  of  decree  hsd 
been  mode  on  the  pleadings.  Neesota  v. 
Clarkson,  iv.  97 

8.  Bill  for  a  partnership  account  and 
injunction.    Order,  on  motion  by  consent, 


ACCOUNT. 


ACCUMULATION. 


to  take  the  accounts.  One  of  plaintiffs 
afterwards  became  bankrupt,  and  the  de- 
fendant filed  a  supplemental  bill,  bringing 
his  assignees  before  the  Court,  and  moved 
that  the  proceedings  under  the  order  might 
be  prosecuted  as  well  against  the  new  as 
agamst  the  original  defendants.  The  Court, 
with  the  consent  of  the  assignees,  but  with- 
out the  consent  of  the  solvent  plaintiffs  in 
the  original  suit,  made  the  order.  Hilch- 
cock  V.  Copling,  iv.  161 

9.  By  a  contract  for  the  execution  of 
railway  works,  after  specifying  certain 
works  to  be  done  for  a  gross  sum,  it  was 
provided  that  extra  works,  which  the  Com- 
pany or  their  engineer  should,  by  any 
writing  under  his  hand,  require  to  be  exe- 
cuted, should  be  deemed  to  be  included  in 
the  contract,  and  should  be  paid  for  at 
a  certain  rate ;  and  that  the  contractor 
should  not  be  entitled  to  make  any  claim 
for  any  alteration  or  addition  which  he 
might  make  without  such  written  and 
signed  instructions  : — Held '  by  the  Vice- 
Chancellor  of  England  (afiirmed  on  ap- 
peal by  the  House  of  Lords),  that  a  suit 
for  an  account  of  the  monies  due  to  the 
contractor,  in  respect  of  works  done  under 
the  contract,  was  a  proper  subject  of  juris- 
diction in  equity,  r^ixon  v.  The  Taff  Vale 
Railway  Company^  vii.  136 

10.  Held,  by  the  \lce-Chancellor  WU 
gram,  (upon  exceptions,)  that  a  direction 
for  an  account  of  extra  works  done  by  the 
plaintiff  under  and  by  virtue  of  the  con- 
tract, did  not  authorise  any  account  to 
be  taken  of  works  (other  than  the  specified 
works)  done  by  the  contractor,  with  the 
privity  of  the  Company,  without  written 
instructions ;  but  that  the  Court  would  give 
the  plaintiff  liberty  to  bring  his  action  at 
law  against  the  Company,  in  respect  of 
works  done  without  sucn  instructions, — 
not,  however,  relieving  him  against  the 
legal  effect  of  the  lapse  of  time  during  the 
proceedings  in  equity.  lb. 

11.  Qumre,  whether,  if  the  contractor 
could  not,  in  covenant,  recover  for  extra 
works  done  for  the  Company  without 
written  instructions,  he  might  not  recover 
in  assumpsit.  Ih, 

12.  Is  IS  not  an  objection  to  a  decree  for 
one  purpose,  that  it  may  involve  the  neces- 
sity of  taking  an  account,  which  account  it 
may  possibly  be  necessary  to  take  in  ano- 
ther suit  for  another  purpose.  Kirwan  v. 
Daniel,  vii.  347 

13.  Demurrer  allowed  to  a  bill  for  an 
account,  where  it  did  not  appear  that  the 
account  between  the  plaintiff  and  defendant 
was  mutual,  as  consisting  of  receipts  and 
payments  by  each  party  on  account  of  the 
other,  and  where  it  did  not  appear  that  the 
payments  forming  one  side  oi  the  account 
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were  other  than  matters  of  set-off  as  against 
the  receipts  on  the  other  side,  and  not- 
withstanding a  statement  in  the  bill  that 
the  defendant  had,  in  a  particular  sale  or 
transaction,  acted  as  the  agent  of  the 
plaintiff  in  receiving  monies  on  his  account. 
PhiUips  v.  Phillips,  ix.  471 

14.  Where  a  conveyance  of  an  estate, 
obtained  upon  a  pretended  purchase  from 
an  aged  and  illiterate  man,  by  a  person 
who  stood  towards  him  in  a  confidential 
position,  was  set  aside,  the  Court,  being  of 
opinion  that  there  was  in  fact  no  purchase, 
refused  to  give  the  defendant  a  decree  for 
an  account  of  monies  paid  b^  or  owing  to 
him,  which  he  alleged  (but  failed  to  prove) 
was  the  consideration  agreed  upon  for  such 
purchase  and  conveyance.  The  rule,  that 
a  party  coming  for  equity  must  do  equity, 
does  not  extend  so  far  as  to  affect  matters 
unconnected  with  the  transaction  in  respect 
of  which  the  relief  is  sought.  Wilkinson 
V.  Fowkes,  ix.  692 

15.  It  does  not  follow,  that,  because  a 
principal  is  entitled  to  have  an  account 
taken  in  equit^r  as  against  his  asent,  the 
a^ent  has  a  similar  right  against  nis  prin- 
cipal ;  for  the  right  of  the  principal  rests 
on  the  trust  and  confidence  reposed  in  the 
agent,  but  the  agent  reposes  no  such  trust 
or  confidence  in  the  principal.  Padwick  y. 
Stanley,  ix.  627 

ACCOUNT  OF  PERSONAL  ESTATE. 
See  Appendix,  yol.  ix^  p.  yii. 

ACCOUNTS  AND  INQUIRIES. 
See  Appendix,  voL  ix,  p.  i. 

ACCRUING  SHARE. 
See  Will,  4. 

ACCUMULATION. 
See  Tbnancjy  in  Common. 

1.  Direction  to  invest  £10,000,  4^  per 
cent  stock,  in  the  name  of  trustees,  and  to 
pay  thereout  annuities  to  various  persons, 
amounting  in  the  whole  to  £400  a  year ; 
and  that  tne  tnistees  should  hold  the  said 
stock  and  the  dividends  thereof  subject  to 
the  annuities,  upon  trust,  as  to  so  much  of 
the  dividends  as  from  time  to  time  should 
fall  in  by  the  determination  of  the  annuities, 
until  one  half  of  the  dividends  should 
have  so  fallen  in,  to  invest  the  same  and 
the  resulting  income  thereof,  in  order  to 
increase  the  capital  of  the  said  fund  by 
accumulation ;  and  so  soon  as  one-half  of 
the  diyidends  should  have  so  fallen  in,  to 
apply  such  moiety  of  the  dividendsi  and 
also  such  further  parts  of  the  same  as 
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should  fi-om  time  to  time  fall  in  by  the 
determination  of  the  annuities  respectively, 
and  the  whole  of  the  dividends  when  all 
the  annuities  should  have  ceased,  to  cer- 
tain charitable  uses.  The  £10,000, 4/.  per 
cent,  stock  was  invested  according  to  the 
will,  and  was  subseauently  converted  into 
3i  per  cents.,  and  tne  trustees  thereupon 
reduced  the  payments  to  the  annuitants  by 
one-eighth,  tne  dividends  having  become 
to  that  extent  insufiScient  to  answer  the 
Annuities.  The  death  of  some  of  the  an- 
nuitants afterwards  released  a  part  of  the 
dividends,  and  the  sums  so  falling  in  were 
accumulated.  In  an  information  to  esta- 
blish the  charity : — Ileld^  that  although  the 
accumulation  of  the  dividends  had  not 
begun  until  the  death  of  an  annuitant, 
many  years  after  the  death  of  the  testator, 
yet,  by  the  statute  40  Geo.  .3,  c.  98,  the 
accumulation  must  cease  at  the  expiration 
of  twenty-one  years  from  his  death.  At- 
tomey 'General  v.  PonUlcn^  iii.  556 

2.  That  the  nnnnitnnts  were  not  entitled 
to  be  paid  their  annuities  in  full,  either  out 
of  the  capital  or  out  of  the  released  divi- 
dends, but  that  the  reduction  of  the  stock 
would  operate  to  produce  a  proportionate 
reduction  in  the  several  annuities,  and  in 
the  fund  applicable  to  the  charity.  Ih, 

8.  That  the  whole  of  the  accumulated 
fbnd,  arising  before  a  moiety  of  the  divi- 
dends was  released  by  a  cessation  of  the 
annuities,  was  undisposed  of  by  the  will, 
and  formed  part  of  the  residuary  estate.  Ih, 

4.  A  direction,  by  will,  to  pay  out  of  the 
testator^s  property  the  premiums  upon  a 
policy  of  insurance,  effected  by  the  testa- 
tor upon  the  life  of  another  person,  is  valid 
for  the  whole  life  insured,  nnd  is  not  an 
accumulation,  by  the  Thclluson  Act  (39  & 
40  Geo.  3,  c.  98),  restricted  to  twenty-one 
years  only.     Bassil  v.  Lister^  ix.  177 

6.  Where  a  gift  to  children  is  not  made 
or  secured  to  them  out  of  property  spring- 
ing fVom  or  settled  upon  their  parents,  and 
there  is  nothing  in  the  nature  or  context 
of  the  instrument  to  impress  upon  the  gift 
the  character  of  a  portion,  it  is  not  a  por- 
tion within  the  meaning  of  the  2ud  sect,  of 
the  Thelluson  Act ;  and  tlic  circumstance, 
that  the  gift  is  a  part  of  the  estate  of  which 
the  parent  is  the  residuary  legatee,  has  not 
the  effect  of  ^ving  to  the  gift  the  char- 
acter of  a  portion.     Jones  v.  Maggs,  ix.  605 

6.  There  is  no  reason,  and  it  is  contrary 
to  the  policy  of  the  Thelluson  Act,  to  put 
a  strained  or  forced  construction  on  the 
term  "  portions  for  children  "  contained  in 
the  2nd  section  of  that  Act.  lb, 

7.  Under  the  Thelluson  Act,  the  resi- 
duary legatee  was  held  to  be  entitled,  at 
the  expiration  of  twenty-one  years,  to  the 
accumulations  of  a  legacy  inven  to  the 
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ACQUIESCENCE. 

children  of  the  testatrix's  brother,  and  di- 
rected to  be  divided  amongst  them  when 
they  should  attain  twenty-one.  lb. 

8.  After  several  devises  and  bequests  of 
real  estate,  fanning  stock,  sums  of  money, 
and  life  annuities,  to  the  seven  sons  and 
daughters  of  the  testator,  nominatim,  the 
testator  directed  the  surplus  interest  of  the 
residue  to  be  accumulated  during  the  lives 
of  his  said  children  and  the  life  of  the 
longest  liver  of  them ;  and,  after  the  de- 
cease of  the  survivor  of  them,  that  his 
residuary  estate  should  be  divided  amongst 
all  his  grandchildren,  if  more  than  one, 
equally ;  and  if  but  one,  then  to  such  only 
grandchild:  —  Held^  that,  inasmuch  as 
the  direction  for  accumulation  was  not  in- 
tended to  raise  the  portion  of  any  given 
child  of  anv  of  the  nrst  takers,  but  was  a 
chance  limitation  to  whomsoever  might  be 
the  surviving  grandchild  at  the  death  of 
several  persons,  including  uncles  and  aunts 
of  the  grandchild,  with  whose  benefits 
under  the  will  the  gift  to  the  grandchild 
had  no  direct  connection,  the  case  did  not 
fall  within  the  exception  contained  in  the 
2nd  section  of  the  Thelluson  Act,  which 
enables  provision  to  be  made  for  raising 
portions  for  any  child  or  children  of  any 
person  taking  an  interest  under  the  con- 
veyance, settlement,  or  devise ;  and  that 
the  direction  for  accumulation  beyond  the 
period  of  twenty-one  years  after  the  death 
of  the  testator  was  therefore  null  and  void. 
Burt  v.  Slurt^  x.  415 


ACKOWLEDGMENT. 

See  Debtor  and  Creditor — Husband 
AND  Wife — Mortgagor  and  Mort- 
gagee. 


ACQUIESCENCE. 

See  Account — Constructive  Trust — 
General  Orders,  1796,  April  23— Im- 
provement— Lapse  of  Time — Part- 
nership —  Specific  Performance  — 
Trustee  and  Cestui  que  Trust. 

1.  A  collierv  proprietor  constructed  a 
railway  from  his  colliery  across  the  lands 
of  several  other  persons  by  agreement,  and 
his  solicitors  wrote  a  letter  to  the  defend- 
ant, across  whose  lands  he  desired  to  carry 
the  railway,  referring  to  the  powers  of  a 
local  Act  of  Parliament,  supposed  to  enable 
him  to  take  lands  within  a  certain  area  for 
road- ways,  and  offering,  on  the  part  of  the 
plaintiff,  to  pay  him  for  the  land  at  a  fair 
valuation.  Tbe  defendant  did  not  reply 
to  the  letter,  and  the  railway  was  made 
across  his  land  without  further  communi- 
cation with  him.    A  year  or  two  after- 


ACQUIESCENCE. 


ADEMPTION. 


wards,  the  plaintiff  and  defendant  had  an 
interview,  but  did  not  agree  as  to  the  price 
to  be  paid  for  the  land  ;  and  three  or  four 
years  after  the  railway  was  made,  the  de- 
fendant brought  his  ejectment ;  whereupon 
the  plaintiff  filed  his  bill  for  an  injunction, 
charging  acquiescence.  The  Court,  on 
motion,  restrained  the  action,  upon  the 
plaintiff  givinff  judgment  in  the  action  of 
ejectment,  and  paying  a  sum  into  Court  not 
less  than  the  amountof  the  utmost  valuation 
of  the  land.     Powell  v.  Thomas^       vi.  300 

2.  QufBre^  whether,  from  the  relation 
existing  between  the  vendor  and  purchaser 
of  land,  constituting  the  purchaser  a  trustee 
of  the  purchase-money  for  the  vendor, 
there  arises  any  other  than  a  constructive 
trust,  as  to  which  the  relief  in  eq[uity,  by 
analogy  to  the  Statute  of  Limitations,  will 
be  barred  by  long  acquiescence.  Toft  v. 
Stephenson^  vii.  1 

3.  Acquiescence  by  one  of  several  co- 
plaintiffs  in  the  act  complained  of,  pre- 
cludes the  interference  of  the  Court  upon 
an  interlocutory  application,  as  much  as 
upon  decree;  and  toe  rule  is  the  same, 
although  some  of  the  co-plaintiffs  are  in- 
fants.    Marker  v.  Marker^  ix.  16 

4.  Parties  cannot  be  said  to  acquiesce  in 
the  claims  of  others,  unless  they  are  fully 
cognisant  of  their  right  to  dispute  them. 
Aiarker  v.  Marker^  ix.  16 

6.  Effect  of  notice  that  a  claim  will  be 
resisted  in  excluding  an  objection  to  relief 
on  the  ground  of  laches  or  acquiescence 
Morison  v.  Moaty  ix.  266 

ACT  OF  PARLIAMENT. 

See  Joint  Stock  Cobcpany. 

1.  An  Act  of  Parliament,  empowering 
commissioners  to  inclose  the  common  lands 
in  a  certain  township,  reciting  the  titles  of 
certain  landowners,  and  that  it  would  be 
greatly  for  the  advantage  of  the  proprietors 
of  the  common  lands  that  the  same  should  be 
divided  and  inclosed,  enacted  that  it  should 
be  lawful  for  the  commissioners  to  set  out 
and  make  such  ditches,  watercourses,  and 
bridges,  of  such  extent  and  form,  and  in 
such  situations,  as  they  should  deem  ne- 
cessary, in  the  lands  to  be  inclosed ;  and 
also  to  enlarge,  cleanse,  or  alter  the  course 
of,  and  improve  any  of,  the  existinar  ditches, 
watercourses,  or  bridges,  as  well  in  and 
on  the  same  lands,  as  also  in  any  ancient 
inclosures  or  other  lands  in  the  township, 
as  they  should  deem  necessary :  Held^  that 
the  Actdid  not  empower  the  commissioners 
to  alter  the  drains  in  the  common  lands, 
so  as  to  overload  an  ancient  drain  which 
flowed  through  the  common  lands  from 
another  townsnip,  and  thereby  to  obstruct 
the  drainage  of  the  lands  in  such  other 
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township,  to  the  damage  and  injury  of 
the  owners  of  such  lands.  Dawson  v. 
Paver ^  v.  416 

2.  Where  an  Act  of  Parliament  em- 
powers certain  persons  to  deal  with  their 
own  property,  or  with  property  in  a  certain 

Slace  or  district,  or  oefined  by  a  certain 
escription,  and  does  not,  by  express  words, 
or  by  necessary  implication,  import  tha| 
the  Legislature  intended  to  affect  the  rights 
of  other  persons  in  other  propei*ty.  Courts 
of  law  do  not  construe  mere  general  words  in 
the  Act  as  affecting  the  rights  of  strangers 
as  to  property  not  within  the  description 
of  that  with  which  the  Act  expressly  pur- 
ports to  deal.  Ih. 
S.  Whether  an  Act  of  Parliament  is  to 
be  deemed  a  Public  Act,  binding  on  all  the 
Queen^s  subjects,  or  merely  a  Private  Act, 
depends  upon  the  nature  and  substance  of 
the  case,  and  not  upon  the  technical  consi- 
deration whether  tne  Act  does  or  does  not 
contain  a  clause  declaring  that  it  shall  be 
deemed  to  be  a  Public  Act.                    Ih, 

ACTION. 

Set  AOREEBiENT — ^ArREST — CREDITORS* 

Surj>— Injunction. 

ACTION  OR  ISSUE. 

See  Tithes. 

ADDITIONAL  LEGACIES. 
See  Construction. 

ADDRESS  FOR  SERVICE. 

See  SERyiCE. 

The  omission  by  the  plaintiff  to  indorse 
an  address  for  service  on  the  writ,  as  di- 
rected by  the  20th  Order  of  the  26th  of 
October,  1842,  does  not  of  necessity  make 
the  writ  void  ;  but  the  Court  will,  in  the 
meantime,  so  deal  with  the  proceedings 
which  are  under  its  control,  hy  staying 
process  or  otherwise,  as  to  give  the  party 
the  benefit  of  the  20th  Order.  Price  v. 
Wehh,  ii.  611 

ADEMPTION. 

See  Legacy. 

1.  The  testator  bequeathed  a  sum  of 
£3,000  to  his  daughter  for  her  separate 
use,  for  life,  with  remainder  to  her  children 
as  she  should  appoint,  and  in  default  of 
appointment  to  her  children  equally ;  with 
provisions  for  survivorship,  advancement, 
and  for  the  substitution  of  their  issue  ;  and, 
subject  to  an  annuity  and  to  his  debts,  he 
devised  and  bequeathed  all  the  residue  of 
his  real  and  persond  estate  (naming  se- 
curities for  money)  unto  his  son  absolutely. 


ADEMPTION. 


ADMINISTRATION. 


After  the  date  of  the  will,  the  testator  gave 
to  his  daughter  and  her  husband  a  promis- 
sory note  for  £500  then  due  to  the  testa- 
tor. In  a  suit  by  the  children  of  the 
daughter  against  the  son,  claiming  to  have 
the  legacy  of  <£3,000  invested  and  secured 
for  their  benefit,  the  defendant  tendered 
parol  evidence,  that,  afler  the  date  of  the 
will,  the  testator  was  reauested  by  his 
daughter  to  confer  some  benefit  on  her 
husband,  and  that,  thereupon,  the  testator 
grave  her  the  promissory  note,  declaring, 
uat  it  was  to  be  in  part  satisfaction  of  the 
legacy  of  £3,000;  and  that  the  testator 
was  advised  by  his  solicitor,  that  it  was 
not  necessary  to  alter  his  will  to  give  it 
that  effect : — Held^  that  this  evidence  was 
admissible,  as  constituting  an  essential 
part  of  a  transaction  subsequent  to,  and 
independent  of,  the  will,  of  which  subse- 
quent transaction  there  was  no  evidence  in 
writinff.     Kirk  v.  Eddowes,  iii.  509 

2.  That  the  parol  evidence  was  not  re- 
ceived as  evidence  of  revocation  or  altera- 
tion of  any  part  of  the  will,  but  as  evidence 
of  a  transaction  whereby  the  legatee  had 
received  part  of  her  legacy  by  anticipa- 
tion, lb. 

d.  That  the  advance  to  the  daughter 
and  her  husband  was  an  ademption  pro 
tanto  of  the  legacy  bequeathed  by  the  will 
for  the  benefit  of  the  daughter  and  her 
children.  lb. 

4.  Whether,  if  the  children  had  been  all 
living  at  the  date  of  the  will,  and  been 
named  therein  individually,  and  not  merely 
described  as  a  class,  the  advance  would 
have  been  an  ademption — qtuBve  f  lb. 

ADJOURNMENT  OF  CAUSE. 
See  SuBPCENA  to  hear  Judgment. 

ADMINISTRATION. 

See  Account — Appendix,  vol.  x,  p. 
xxxiii  —  Costs  —  Decree — Equffable 
Set-off — Executor — Mortgagor  and 
Mortgagee— Receiver. 

1.  In  a  suit  by  a  simple  contract  creditor, 
whose  debt  was  secured  by  a  deposit  of 
deeds  by  way  of  equitable  mortgage, 
against  the  executors  and  devisees  oi  the 
debtor,  the  mortgaged  premises  were  sold, 
and  were  not  sumcicut  to  pay  the  plaintiil^s 
debt.  The  |^neral  assets  of  the  testator 
were  insufficient  to  pa}*  his  debts  and  the 
costs  of  suit.  The  parties  beneficially  en- 
titled under  the  devise  by  their  answer 
disclaimed,  but  the  bill  was  not  dismissed 
against  them  : — Held^  that  the  plaintiff  as 
equitable  mortgagee  was  entitled  to  the 
proceeds  of  the  sale  of  the  mortgaged 
premises,  and  the  executors  of  the  testator 
were  entitled  to  retain  in  full  out  of  the 
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general  assets  the  debts  owing  to  them  by 
the  testator,  and  that  the  residue  of  the 
assets  should  be  applied  in  the  following 
order  : — ^in  payment, — ^first,  of  the  costs  of 
the  executors,  as  between  solicitor  and 
client ;  secondly,  of  the  costs  of  the  plain- 
tiff (including  those  of  the  purchaser, 
which  the  plamtiff  was  ordered  to  pay)  ; 
thirdly,  oi  the  costs  of  the  defendants 
beneficially  entitled  under  the  devise ;  and, 
fourthly,  of  the  debts  remaining  due  to  the 
plaintiff  and  the  other  creditors.  Tipping 
V.  Power.  1.  405 

2.  Administration  of  an  estate  where  a 
creditor  had  obtained  judgment  upon  a 
plea  of  plen6  administravit  by  two  of  the 
executors,  and  a  confession  of  assets  to  a 
certain  amount  by  another  executor, — such 
assets  consisting  of  money  in  the  hands  of 
bankers  not  reached  by  the  execution, — 
which  the  two  executors  prevented  from 
being  paid  upon  the  cheque  of  the  third 
executor  to  the  judgment  creditor,  and 
which  was  afterward  paid  into  Court. 
Gaunt  V.  Taylor,  ii.  413 

3.  An  executor,  who,  in  an  action  at  law 
by  a  creditor  of  the  testator,  has  pleaded 
according  to  the  truth  of  the  case,  is,  when 
the  assets  are  taken  from  him,  and  admi- 
nistered in  equity,  entitled  to  the  protec- 
tion of  the  Court  against  any  personal  lia- 
bility in  respect  of  such  plea.  lb. 

4.  A  part}'  to  ^hom  letters  of  adminis- 
tration have  been  granted,  as  the  attorney 
of  the  person  entitled  to  the  grant,  and  for 
the  use  and  benefit  of  such  person,  is  liable 
to  be  sued  in  respect  of  the  estate  by  the 
parties  beneficially  interested  in  it,  in  the 
same  way  as  if  he  had  obtained  letters  of 
administration  in  his  own  right.  Chambers 
V.  BickneU,  ii.  536 

5.  A  testator  directed  his  debts  to  be 
paid,  and  appointed  executors  in  Eng- 
land, and  other  executoi*s  in  Italy,  direct- 
ing the  English  executors  to  transmit 
the  residue  to  the  Itali.m  executors,  and 
bequeathing  such  residue  iimongst  classes 
of  persons  alleged  to  reside  in  Italy: — 
Held,  that,  the  sum  to  be  paid  over  being 
the  residue  aflcr  payment  of  debts,  the 
Italian  executors  must  be  regarded  as 
simply  trustees  of  that  fund,  and  not  as 
executors  holding  it  charged  with  debts; 
and  that,  therefore,  inquiries  must  be  di- 
rected to  ascertain  the  persons  beneficially 
entitled  to  the  ^nd  under  the  beque>t. 
Wealkerby  v.  St.  Giorgio,  ii.  624 

6.  In  an  administration  suit,  it  appeared 
that  the  testator  and  his  surviving  partners 
were  lessees  of  certain  iron  works  and  pre- 
mises for  a  term  of  years,  of  which  eleven 
were  unexpired,  and,  as  such  lessees,  were 
subject  to  covenants  for  rent,  repairs,  in- 
surance, &c ;  and  that^  by  the  articles  of 
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partnership,  the  executors  of  a  deceased 
I)artner  might  elect  to  become  partners  in 
the  concern  or  to  withdraw  the  capital  of 
the  deceased  therefrom : — Hcldy  that,  al- 
though the  executors  had  elected  not  to 
become  partners,  and  no  breach  of  the 
covenants  appeared  to  have  happened,  yet 
as  such  covenants,  if  broken,  might  leave 
the  estate  of  the  testator  liable  to  demands 
sufficient  to  absorb  it,  the  interest  as  well 
as  the  principal  of  the  residuary  estate 
must  be  retained  to  answer  any  such  pos- 
sible demands,  until  the  extent  of  the 
liability  could  be  ascertained;  or  if  any 
part  of  the  interest  or  income  should  be 
paid  to  the  tenant  for  life,  it  could  only  be 
on  security  to  refund  the  same,  if  required 
to  satisfy  any  such  future  demand.  Fletcher 
V.  Stephenson,  iii.  360 

7.  In  a  suit  for  administration,  instituted 
by  the  administrator,  who  was  jUso  the  first 
tenant  for  life  of  the  estate  under  the  will, 
orders  were  made  for  the  sale  of  Bank 
Stock  and  East  India  Stock,  and  for  the 
rcahsation  of  other  fiinds  and  securities, 
and  the  investment  of  the  proceeds  in 
Consols,  but  such  orders  were  not  prose- 
cuted : — Held,  in  a  suit  by  the  next  tenant 
for  life,  that  the  estate  of  the  admini-«tra- 
tor  (plaintiff  in  the  first  suit)  was  liable  for 
the  loss  or  damage  occasioned  to  the  estate 
of  the  original  testator  by  the  neglect  or 
omission  to  carry  into  effect  the  directions 
of  the  said  orders.     Sowerby  v.   Clayton, 

iii.  430 

8.  Direction  by  will  to  lay  out  personal 
estate,  consisting  of  Bank  and  East  India 
Stock,  and  monies  standin^^  on  other  funds 
and  securities,  in  the  purchase  of  land,  to 
be  settled  to  certain  uses : — whether  the 
stocks  and  funds,  not  being  Consols,  ouffht 
to  be  sold  and  invested  in  Consols  during 
the  interval  which  elapsed  before  the  pur- 
chase of  lands  was  foimd — queer e  f  lb. 

ADMINISTRATION  SUIT. 

SeeCosTS,  6 — General  Orders,  1841, -/Im- 
gust,  r.  XXX — Misrepresentation — 
Parties  —  Possessory  Title  —  Re- 
ceiver —  Settlement  —  Voluntary 
Instrument. 

1.  In  an  administration  suit,  a  party  in- 
terested in  the  residue  by  his  answer 
averred,  that,  according  to  his  information 
and  belief,  the  suit  was  collusive  as  between 
the  plaintiffs  and  the  executors  and  other 
parties:  there  being  no  replication,  the 
allc|^tion  was  taken  as  proof  of  the  fact ; 
and  it  was  held,  that  the  fact  was  no  objec- 
tion to  the  making  of  the  decree.  Humble 
V.  Share,  iii.  119 

2.  The  SSnd  Order  of  August,  1841,  eu- 
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abling  a  plaintiff  to  proceed  i^ainst  one  or 
more  persons  severally  liable,  does  not 
apply  to  the  case  of  an  administration  suit, 
in  which  a  complete  decree  cannot  be  made 
unless  all  the  persons  liable  are  parties. 
Biggs  v.  Penn,  iv.  469 

3.  Claim  by  a  creditor,  in  an  administra- 
tion suit,  to  prove  the  penalty  of  a  bond, 
as  damages  for  the  non-performance  of  a 
contract.  The  lilaster  reported  the  claim. 
On  exceptions,  the  Court  gave  the  creditor 
liberty  to  bring  an  action  on  the  bond. 
The  action  was  brought,  and  the  jur^ 
found  a  verdict  for  the  plaintiff  (the  credi- 
tor), with  but  nominal  damages.  The 
Court,  upon  this  result,  refused  the  credi- 
tor the  costs  of  making  the  claim  before 
the  Master,  and  the  costs  of  the  action, 
but  gave  him  the  costs  of  the  exceptions. 
Morgan  v.  EUtob.  iv.  477 

4.  A  party  entitled  to,  or  taking  hj 
assignment,  a  legacy,  or  a  share  of  a  resi- 
duary estate,  may  institute  a  suit  for  the 
administration  oi  such  estate  at  any  time 
before  the  complete  administration  of  the 
assets,  or  before  such  legacy  or  residuary 
share  is  withdrawn  from  its  position  as 
assets  unadministered,  and  constituted  a 
trust-fund  applicable  to  the  specific  trusts 
of  the  will ;  out,  semble,  where  the  right 
is  unnecessarily  exercised,  the  Court  may 
make  the  decree  without  costs.  Cafe  v. 
Bent,  V.  24 

5.  In  the  administration  of  assets,  a 
volimtary  bond  is  to  be  preferred  to  inter- 
est upon  debts  not  bylaw  carrying  interest, 
payable  under  the  46th  Order  of  August, 
1841.     Garrard  v.  Lord  Dinorben,    v.  218 

6.  A  creditor  recovered  judgment,  and 
sued  out  a  writ  of  fieri  facias  thereupon, 
in  the  lifetime  of  his  debtor,  and  placed 
the  writ  in  the  hands  of  the  sheriff  on  the 
day  after  the  debtor  died.  A  decree  was 
af^rwards  made  in  the  suit  of  an  equitable 
mortgagee  of  certain  parts  of  the  real  and 
personal  estate  of  the  debtor  against  his 
devisee  and  executor,  for  the  sde  of  the 
mortgaged  property,  and  if  the  proceeds  of 
such  sale  stiould  be  insufiicicnt  to  satisfy 
the  plaintiff's  debt,  then  for  an  account  and 
application  of  the  general,  personal,  and 
real  estate  of  the  testator,  in  a  due  course 
of  administration.  After  this  decree,  the 
judgment-creditor  levied,  under  the  fieri 
facias,  on  good-?  left  by  the  debtor.  The 
executor  thereupon  moved  for  an  injunc- 
tion to  restrain  execution,  which  the  Court 
refused,  on  two  grounds — first,  because  the 
decree  for  an  account  and  administration 
of  the  general  estate  was  not  absolute,  but 
was  conditional  on  the  roortgased  properhr 

S roving  insufiicicnt  to  satisfy  the  juaintiff^ 
emand ;  and  secondly,  because  the  juds- 
ment-creditor  acquired  a  right  to  the  goods 
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of  the  debtor,  by  virtue  of  the  writ  of  fieri 
facias,  from  the  teste  of  the  writ,  and 
therefore  paramount  to  the  right  of  the 
executor.  Itanken  v.  Harwood;  Ranken 
V.  BouUon,  V.  215 

7.  The  admission  of  an  executor,  by  his 
answer  in  a  creditors^  suit,  that  he  had 
paid  certain  legacies  bequeathed  by  the 
testator,  is  not  an  admission  of  assets 
entitling  the  plaintiff  to  a  decree  against 
the  executor  for  payment  of  his  debt  with- 
out taking  the  account,  when  the  bill  does 
not  specifically  charge  the  defendant  with 
having  made  himself  personally  Uable,  but 
prays  that  an  account  may  be  taken,  and 
the  estate  administered  in  a  due  course  of 
administration.     Savage  v.  Lane,        vi.  32 

8.  Where  a  testator,  in  his  lifetime, 
conveyed  to  trustees  the  mines  and  mi- 
nerals under  certain  lands,  upon  trust  for 
himself  (the  testator)  for  life,  and  after  his 
death  upon  trust  for  sale,  and  out  of  the 
proceeds,  first,  to  pay  all  his  debts,  so  as 
to  discharge  his  real  and  personal  estate 
therefrom;  secondly,  to  apply  £3,000  to 
the  purposes  of  his  will ;  and,  lastly,  to 
divide  the  surplus  amongst  certain  persons 
therein  named :  the  persons  to  whom  the 
surplus  is  thus  given  are  proper  parties  to 
a  creditors^  suit  seeking  to  follow  the  real 
as  well  as  the  personal  estate  of  the  tes- 
tator ;  but  the  Court  may,  in  its  discretion, 
make  a  decree  for  administration  in  their 
absence.  lb. 

9.  The  circumstance,  that  a  fund,  in 
which  a  party  takes  a  life  interest  under  a 
will,  is  transferred  by  the  executor  to  the 
trustees  of  that  fund  appointed  by  the  will, 
is  not  necessarily  and  conclusively  a  sever- 
ance of  the  fund  from  the  bulk  of  the 
estate,  unless  the  executor  has,  by  such 
transfer,  done  all  that  it  is  incumbent  upon 
him  to  do  in  the  administration  of  the  fund. 
Pennington  v.  Buckley,  vi.  451 

10.  Upon  a  transfer  to  trustees  of  a  fund 
bequeathed  to  them  upon  trust  to  pay  the 
interest  to  a  tenant  for  life,  without  any 
bequest  of  the  corpus,  or  with  a  bequest 
thereof  of  doubtful  validity,  and  which 
upon  construction  might  fail,  so  that  the 
corpus  would  ultimately  become  part  of  the 
residuary  estate,  the  trustees  of  such  fund 
are  not,  ipso  facto,  trustees  for  the  resi- 
duary legatees  or  tlie  next  of  kin,  l)ut  the 
coi*pus  of  the  fund  must  be  regarded  as 
assets  of  the  testator's  estate  unadminis- 
tered  ultra  the  life  estate  76. 

11.  The  circumstance,  that  the  residue 
of  the  estate  (omitting  the  fund  so  vested 
in  trustees  for  the  tenant  for  life)  has  been 
administered  in  equity,  does  not  afifcct  the 
principle ;  nor  is  it  less  appUcable,  because, 
m>m  the  time  which  has  elapsed  since  the 
death  of  the  testator,  the  executor  is  not  a 
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necessary  P&rtv  in  the  administration  of 
the  particular  mnd,  and  has  not  been  made 
a  party  to  the  suit.  lb, 

12.  In  a  suit  for  administering  the  estate 
of  one  who  had  been  the  personal  repre- 
sentative of  another,  the  party  entitled  to 
a  share  of  the  residuary  estate  of  such 
other  person  carried  in  a  claim  for  such 
share,  as  a  debt,  before  the  Master ;  but 
the  Master  disallowed  the  claim,  on  the 
ground  that  such  residuary  share  could  not 
be  allowed  as  a  debt,  unless  it  appeared 
that  the  clear  residue,  after  payment  of 
debts,  &c.,  had  been  ascertainea : — Held, 
that,  in  such  a  case,  the  claimant  ought  to 
have  forthwith  applied  to  the  Court  for  a 
direction  to  the  Master  to  receive  the  claim, 
or  to  be  examined  pro  interesse  sua,  or  for 
leave  to  file  a  bill  for  the  administration  of 
the  estate  in  question,  or  take  some  such 
proceeding,  and  to  stay  the  distribution  of 
the  estate  of  the  representative  in  the 
meantime  ;  and  that  he  ought  not  to  have 
delayed  his  claim  until  afl^r  the  blaster's 
report,  and  the  order  on  further  directions. 
Rogers  v.  Rogers,  vii.  19 

13.  ITiat  where,  after  such  delay,  the 
claimant  of  the  residuary  share  filed  his 
bill  against  the  parties  in  the  administra- 
tion suit,  the  Court,  though  it  stayed  the 
general  distribution  of  the  ftmd,  would  not 
stay  the  payment  of  the  costs  under  the 
order  on  further  directions.  lb, 

14.  A  creditors'  suit  stayed,  on  the  ap- 
pUcation  of  the  executors,  after  a  decree  m 
a  suit  by  residuary  legatees  for  the  admi- 
nistration of  the  same  estate,  notwithstand- 
ing there  might  be  inquiries  directed  in 
the  legatees'  suit,  whicn  would  not  have 
been  necessary  in  the  creditors'  suit ;  it 
being  competent  to  the  Master  to  make  a 
separate  report,  and  thereby  prevent  the 
payment  of  the  creditors  from  being  de- 
layed by  the  business  of  the  ultimate  ad- 
nunistration  of  the  estate.  G older  v. 
GoUler,  ix.  276 

15.  Cases  in  which,  the  residuary  estate 
of  one  testator  having  devolved  upon 
another,  it  is  proper  to  join  the  executors 
of  the  first  testator  in  a  suit  to  administer 
the  estate  of  the  second,  and  to  take  the 
accounts  of  both  estates  in  one  suit.  Young 
V.  Hodges,  x.  158 

16.  Apportionment  of  debts  and  legacies 
between  toe  pure  personal  estate  and  tbe 
personal  estate  savouring  of  realty,  not- 
withstanding the  form  of  the  bequest 
which  disposed  of  the  former  and  not  of 
the  latter.     Edwards  v.  Hall,  xi.  22 
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ADMISSION  AND  DISCHABGG. 

ADMINISTRATRIX. 
See  UuBBAND  AUD  Wife. 


ADMIRALTY  COURT. 
See  JuBiSDiCTioN. 

ADMISSION. 
See  CopTHoiB — DEtJTon  and  Cbeditoe 
— EvTUENCK — Payment  into  Oouut, 
An  executor,  cbarged  uith  tbe  receipt 
of  renta,  stated,  in  the  schedule  to  his  eia- 
BiinatioD,  that  he  had  received,  in  respect 
of   rents,   atler    deductions    to    a  certain 
amount  for  bills  due  from  the  testator  to 
the  tenants,  so  much  ;  the  Muster  charged 
the  executor  nith  the  whole  amount,  in- 
cluding the  alleged  diductions ; — 1/etd, 
exceptions,    tliat,   although    the   eject: 
had,  bv  this   form  of  aJmiBsion,  charged 
himself  niib  the  Aggregate  sum,  yet,  as 
the  whole  statement  must  be  read,  ne  had 
also   discharged   himself,  primfi  facie,  by 
the  evidence  which  it  contained,  of  the  re- 
payment to  the  tenants  ;  which  repayment 
it  was  open  to  the  other  parties  to  impeach. 
Inge  v.  Aenny,  It.  462 

ADMISSION  OF  ASSETS. 
See  Account — CRKDrroKa'  Suit. 


ADMISSION  AND  DISCHARGE. 

1.  A.  transferred  a  sum  of  stock  into  the 
joint  names  of  herself  and  It.,  and  tlicn  in- 
formed li.  of  the  transfer,  expressing  her 
confidence  that  U.  would  fulbl  the  wishes 
which  A.  mi"ht  express  to  her  respecting 
the  same.  Altei  the  dccth  of  A,,  her  od- 
miniHtratrix  fiWd  the  bill  against  B.  for  the 
transfer  of  the  stock  as  part  of  the  pcr- 
aonal  estate  of  A.  B.,  Iiy  her  answer, 
admitted  the  transfer  of  the  stock  into  Ibe 
joint  names  of  A.  and  B.,  and  slated  that 
A.  afterwards,  from  time  to  time,  told  her 
(B.)  what  part  of  the  stock  and  dividends 
should  be  transferred  and  paid  to  different 
persons,  and,  subject  to  such  dispositiotu, 
desired  her  to  hold  the  remainder  for  her 
own  nse ;  a[id  B.  also,  by  her  answer, 
stated  that  she  had,  in  pursnance  of  such 
directions,  paid  the  several  sums  to  the 
persons  mcntinned : — Held,  that  the  Plain- 
tiff, having  read  from  the  answer  the  ad- 
mission of  the  transfer  upon  trust,  was 
bound  also  to  read,  from  the  answer,  the 
directions  or  declaration  of  A.  as  to  the 
trusts  npon  which  the  fiind  was  to  be  held 
and  dupoaed  of.  Freeman  y.Tatham,Y.S'29 

S.  lliat  the  Plamtiff  onght  not,  in  the 
rarcniiietAnc«ti  of  the  caoe,  to  be  allowed  to 
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withdraw  that  part  of  the  answer  which 
had  heen  read.  lb. 

3.  That,  as  to  B.'s  statement  of  the  de- 
claration of  A.,  that  the  residue  should 
betongtoB. herself,  the  Court  would  direct 
an  issue,  giving  the  Plaintiff  an  opportu- 
nity of  examining  B.  thereon  aa  to  the 
directions  given  to  her  by  A.  lb. 

i.  That  the  Plaintiff  was  not  bound  to 
read  the  statement  in  the  answer  as  to  the 
fact  of  the  payments  to  the  other  persons 
having  been  made ;  and  that  B.  was  bound 
to  prove,  by  other  evidence,  the  payments 
which  she  nod  made  in  pursuance  of  the 
trusts.  lb. 

5.  On  an  inquiry  before  the  Master,  the 
Plaintiff  read  from  the  answer  and  exami- 
nation of  the  Defendant,  the  executor,  an 
admission  that  a  promissory  note  for  £100 


othc 


Thadc< 


a  the 


hands  of  the  executor  shortly  after  the 
testator's  death ;  and  the  executor  was  then 
allowed  to  read  the  fiirther  statement,  that, 
some  years  afterwards,  when  the  Plaintiff 
(the  sole  residuarv  legatee)  come  of  age, 
he  had  delivered  the  note  to  the  Plaintiff, 
who  thanked  him  for  taking  care  of  it. 
Eait  V.  £iul,  V.  343 

ADMISSIONS. 
See  EviDEKCE— iNJUMcnoN, 


ADVANCEMENT. 
See  Portion — Satisfaction. 

ADVERSE  POSSESSION. 
See  JoKisDicTioN— FosseasoBT  Title, 

1.  A  mortKBgee  in  possession  for  six  years, 
without  meiking  any  acknonledRment  of 
the  mortgagor's  title,  then  purchased  the 
interest  of  tne  tenant  for  life  of  the  equity 
of  redemption,  and  continued  in  possession 
for  twenty  years  longer ; — Held,  that  such 
possession  was  not  adverse  during  the 
existence  of  the  life  estate  so  purenased, 
and  that  the  statute  3  &  4  Will.  4,  c.  27, 
B.  28,  was  not  thercfose  a  luir  to  any  suit 
for  redemption  by  the  remainderman  or 
reversioner.   Hyde  y.  Dallaicay,         ii.  C38 

2.  A.  T.,  a  person  of  unsound  mind, 
linng  in  the  family  of  M.  D.,  became  en- 
titled as  hcircss-at-law  to  certain  lands. 
M.  D.  received  the  rents  and  profits  of 
such  lands  for  thirteen  years  during  the 
life  of  A.  T.,  and  eleven  years  after  her 
death,  when  M.  D.  died.  M.  D.  had  pro- 
cured A.  T.  to  execute  a  wiU  deviaing 
part  of  her  estate,  and  also  indentures  for 
conveyiiig  other  parts,  to  M.  U.  and  her 


ADVERSE  POSSESSION.  AGBEEMEST. 

hm  i^-HeitL  that  M.  D.  had  feunded  her  opened  to  tiie  Court.   Tie  Eaai  Laaaakirt 

title  upon  the  instmiDents  which  abe  had  lUnLcay  Co.  t.  HatUrdij,                Tm.  86 

procured  A.  T.  to  execute  in  her  firoor :  9.  Form  of  order,  bv  eansent.  fisr  hearing 

that  her  claim  to  the  lands  in  qnestioa  a  caz^e  cpon  affidavrts.     Sparrov  t.  The 

mast  be  deemed  to  be  mider.  and  not  Ozj'yrd^    VrorctMdT^     aad    WiiUerhampiom. 

against,  A.  T. ;  and  that  there  was,  there-  RaHwcy  Co^                                     iz.  418 
lore,    no    adverse    po^^essioa  as    i^ainst 

A.    T.,    or    those    daimmg    miderher.  AFTIDAYIT  OF  SERVICE. 
Xeru  T.  Tkomat^                                 m.  2b 

Sdt  Order. 

ADVERSE  TITLE.  '^^  api^icatioo  of  a  party  br  his  coanseL 

^fv  D  ^  time  to  answer  affi,dATits  fi&d  in  snppcvt 

iscovEKT.  ^  ^  motion,  whcreiqioa  time  was  giren 

and  ajSdarits  filed,  b  not  an  a^^Karance  by 

AFFED  AVTT.  xhA  party  on  the  modon  entTtlmg  the  other 

See  Ajcexdxext — ^Appexdcl,  toL  iz.  p.  party  to  obtain  the  order  on  a  scbse^pient 

Tii ;    ToL  X.  pp.  L  ii.  x33t — CotjTS —  moaen  day.  withoat  an  a£dxm  of  service 

EvTDEjrcc — ExniBrr — FoRECLoeuRS.  — no  coan«el  then  ^pearii^  for  the  op- 

1.  SewAU.  the  affidavit  in  support  of  the  po»ng  party.  fTni^'oa  v.  HtpmorAj  vL  319 
application  to    wididraw    rephcaDon  and 

S^^t£U4S5  rf£  ;^  AFIEB-ACQUIKED  PROPERTT. 

amendments.    PkUif^  v.  Go'Iittff,         L  40 :  See  Foweb- 

2.  SetmhU.  the  affidavit  hj  the  plaintiJf 

himself  of  the  materiality  of  the  discovery  •  AGENT 

sought,  cannot  be  dispensed  with  on  the  . '  

moQon  to  extend  the  common  injmictkin.  -S*  Broker— Diacov  eki  — Eux'ltor  dc 

unless  snffident  reason  for  the  absence  of  ^^  tort— Ixterest— Prix<:ifai.  axd 

such  affidavit   be   assiCTed.      ScoUom    t.  Agect  —  Rrcetvtir  —  Service— Sou- 

Gannt,                                                 L  &9  cnoE  axd  Cliext — Vekdor  axd  Pcr- 

3.  Upon  a  motion  for  the  prodnction  of  chaser. 

docoments  described  in  a  schedule  to  the  1-  The  Factors  Act  (5  &  6  VicL  c  S9) 

answer,  and  admitted  to  be  in  the  deien-  ap(^ilies  to  mercantile  transactsons.  and  not 

&mt*«  possession,  li!  erty  wiU  be  given  to  to  the  case  of  advances  made  upon  the 

the  defendant  to  file    an    affidavit  as  a  secority  of  fomitiire  n«ed  in  a  furnished 

ground  for  qualifying  the  order  for  pro-  house,  not  in  the  war  of  trade,  to  the  ap- 

doction.  by  permitting  him  to  conceal  such  parent  owner  of  sodi  (uniituie,  such  ap- 

parts  of  die  documents  as  do  not  relate  to  parent  owner  afterwards  appearing  to  be 

the  ffutject  of  the  suit.     Cwrd  t.   CmnL  the  sgent  intrusted  with  the  custody  of 

i.  :^4  the  furniture  by  the  true  owner.     Woodx. 

4.  SemhUj  on  a  motion  to  produce  docu-  Ruvcline^  vL  191 
ments.  the  affidavit  of  the  deibidant  is  2.  Soch  ^^^ent''  is  not  an  agent,  nor 
admissible  to  ahew  that  the  documents  are  ^  such  fumituie  "*  goods  and  merchan- 
within  any  ground  inmn  which  the  defen-  dife,**  within  the  meaning  of  the  statute 
dant  is  exttiued  to  withhold  the  production.  5  &  6  Vict,  c  39.  Ih. 
£Jacdly»  t.  BndeUy^                           L  5i7        3.  &mble^  the  cases  in  whidi  a 


6.  Q«orre.  whether  an  affidavit  mi^t  not  agent  may  be  made  a  naity  to  a  mit,  and 
be  reeeiTed  in  support  of  the  motion  for  costs  prayed  as  rdiei  gainst  him,  are 
preliminary  inquiries  where  the  answer  limited  to  cafes  of  firand.  in  the  sense  in 
amply  stated  ignorance  of  the  plaintifi's  which  firaod  is  understood  in  a  Court  of 
title?     T<^am  r.  Li^kibody,  L  289    equity,  to  which  the  agent  is  a  nartr.  and 

6.  An  ^davit,  which  does  not  ezpxess  do  not  apply  to  a  ease  in  whiuu  tlioiKh 
that  the  deponent  **  made  oaiJt^^  is  not  ad-  the  agent  a^  erroneously,  he  acts  opouy 
misnble.     PkHini  t  Premlic:,  iL  642    and  avowedly.      JIarAaU  t.  SiadJem, 

7.  Affidavits  filed  after  the  answer  cannot  td.  i28 
be  read  on  a  motion  for  a  special  injunc-  :                         Arwrr-vriTVT 

tion.  in  support  of  which  no  affidavits  had  AUKr.r,.^ir>.A  i. 

been  filed  before  the  answer :  and  the  rule  '  5ee  Ax^nnrr — Ciiampebtt  —  Chastkr- 
is  the  same  whether  notice  of  the  motion  faktt —  Coxstructiox  —  CoxntAcr — 
was  given  before  the  answer  was  put  in  or  i  £vii>excr — Ufsbaxd  axd  Wifr — Is- 
afterwards.    JIoMuer  v.  Jemmer^         iL  599  •      faxt — Jocrr  SiviCK  Comfasx— JrR»- 

8.  It  is  only  in  Tery  special  cases,  and  not  >  diction — Lifk  Ixstraxce — ^XoncR— 
attheoptioooftheputiea,  that  affidavits  {  Partxershif—Plka— Public  Pouct 
are  admitted  oo  a  motioii,  after  it  has  been  j     — ^Railwat  Compaxt— Separats  Use 
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—  Ship  —  Specific  Performance  — 
Stamp — Statutes,  Construction  of, 
29  Car,  2,  c.  3,  8.  4 — ^Tithes — Vendor 
AND  Purchaser. 

1.  A  debtor  effected  an  insurance  on  his 
life,  one  condition  of  the  policy  bein^,  that, 
if  it  should  be  assigned  bona  fide,  the  as- 
signee should  have  the  benefit  of  it,  so  far 
as  his  interest  extended,  not>vith8tanding 
the  assured  should  commit  suicide  :  he  de- 
posited the  policy  with  his  creditor,  accom- 
panied by  a  letter,  promising  to  assign  it 
to  him,  when  recjuested,  as  a  security  for 
his  debt.  No  notice  of  the  assignment  was 
given  to  the  assurers.  The  debtor  com- 
mitted suicide : — Held,  that  inasmuch  as 
the  deposit  of  the  policy,  and  the  agree- 
ment to  assign  it  by  waj^  of  security  for  a 
debt,  constituted  in  eqmty  a  valid  assign- 
ment as  between  the  parties  to  the  transac- 
tion, it  was  also  an  efiectual  assignment 
within  the  condition  as  against  the  assurers. 
Cook  V.  Black,  i.  890 

2.  Bequest  of  a  share  in  certain  trust 
funds,  in  trust  for  A.,  his  executors,  admi- 
nistrators, and  assigns,  provided  that  if  A. 
should,  during  the  life  of  B.  or  C,  assign, 
charge,  or  otherwise  dispose  of  his  share  in 
the  principal  or  interest  thereof,  or  attempt 
or  agree  so  to  do,  or  do  any  act  whereby 
his  share  in  the  said  moneys,  if  payable  to 
himself,  or  his  executors  or  administrators, 
would  become  vested  in  some  other  person, 
then,  and  ia  such  case,  all  his  estate,  right, 
title,  and  interest  in  such  trust  monies 
should  absolutely  cease  and  determine,  and 
thereby  and  thereupon  become  absolutely 
forfeited  ;  and  the  trustees  should  thence- 
forward stand  possessed  of  the  shares  or 
share  so  forfeited,  in  trust  to  pay,  apply, 
and  dispose  of  the  annual  produce  thereof, 
during  the  lives  of  B.  and  C,  for  the  sup- 
port and  maintenance  of  A.,  and  of  his 
wife  and  family,  or  otherwise  for  his  and 
their  benefit,  in  such  manner  as  the  trus- 
tees should  think  proper,  and,  after  the 
death  of  B.  and  C,  should  settle  and  as- 
sure, or  pay  and  apply,  and  dispose  of  the 
share  so  forfeited,  m  trust  for,  or  for  the 
benefit  of,  A.  and  his  family,  in  such 
manner  as  they  should  in  their  discretion 
think  proper.  A.  assigned  all  his  property 
to  trustees  for  his  creditors,  and  thereby 
committed  an  act  of  bankruptcy,  and,  a 
fiat  being  issued  against  him,  he  was  de- 
clared a  bankrupt: — Held,  that,  upon  the 
execution  by  A.  of  the  assignment,  his 
share  and  interest  in  the  trust  monies  be- 
came subject  to  the  trust  declared  by  the 
will  for  the  benefit  of  A.  and  his  wife  and 
family ;  that  A.  was  not  of  necessity  en- 
titled to  any  part  of  the  income  of  the  trust 
moneys  separately  firom  his  wife  and  chil- 
dren ;  but  that  any  interest  of  A.  in  the 
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trust  monies  not  applicable  for  the  support 
and  maintenance  of  his  wife  and  chiloren 

5 massed  to  his  assignees  on  his  bankruptcy. 
vearsley  v.  Woodcock,  iii.  185 

3.  Ail  agreement  between  B.  and  C. 
was  communicated  by  one  of  the  parties  to 
A.,  afler  applications  in  writing  from  A.  for 
the  signature  of  the  other  parties  to  a  me- 
morandum expressing   his   interest  as  a 

I)artner  in  the  transaction  relating  to  the 
and,  the  subject  of  the  agreement ;  and 
the  Court  held,  that  the  agreement  so 
communicated  must  be  taken,  not  as  an 
original  proposal,  but  as  an  acknowledgment 
of  a  pre-existing  right  in  A. ;  and  that  A. 
might  avail  himself  of  the  acknowledgment, 
notwithstanding  the  agreement  between  B. 
and  C.  was  res  inter  alios  acta,  and  not- 
withstanding A.  objected  to  some  of  the 
terms  in  that  agreement,  as  not  truly  ex- 
pressing his  partnership  contract.  Dale  v. 
Hamilton,  y.  892 

4.  The  payee  of  two  promissory  notes 
being  about  to  sue  the  maker,  the  brother 
of  the  maker  agreed  to  pay  <£200  to  the 
payee,  in  trust  for  E.,  or  6/.  10«.  per 
quarter,  so  long  as  the  £200  should  be 
unpaid,  so  that  the  notes  should  be  sus- 
pended and  rendered  inoperative  so  long 
as  the  brother  continued  to  pay  the  6/.  10«. 
a  quarter  to  the  payee ;  and  on  payment  of 
the  £200  all  claim  on  the  notes  to  cease, 
and  the  same  to  be  given  up.  The  brother 
not  having  paid  the  6/.  IO5.  to  the  payee 
for  two  quarters,  but  having  paid  these 
sums  to  £.,  the  cestui  que  trust,  (as  Uie 
latter  admitted),  the  pa^ee  brought  his 
action  upon  the  notes  against  the  mtucer : — 
Held,  in  error,  reversing  the  judgment  of 
the  Queen's  Bench,  that  the  agreement 
could  not  be  pleaded  in  bar  to  the  action 
upon  the  notes,  but  might  be  the  subject  of 
a  cross  action.    Beech  v.  Ford,        vii.  208 

5.  Held,  in  equity,  that  the  agreement 
must  be  construed  as  a  contract  b^  the 
brother  to  provide  for  E.  the  annmty  of 
£25,  or  the  gross  sum  of  £200,  as  a  sub- 
stitute for  the  two  notes,  and  by  the  payee 
that  the  two  notes  should  thenceforth  be 
only  a  security  for  the  performance  of  such 
contract,  and  not  as  an  agreement,  under 
which' the  original  right  of  the  payee  against 
the  maker  would  revive  on  any  failure  of 
the  quarterly  payments  by  the  brother.  Ih, 

6.  That  the  brother  was  entitled  to  the 
specific  performance  of  the  agreement  in 
canity,  not  on  the  ground  of  the  circuity 
or  cross  actions  which  the  rule  of  law  occa- 
sioned, but  on  the  ground  that  this  Court, 
by  modifying  its  decree,  could  give  to  all 
parties  the  ^nefit  of  the  agreement,  whilst 
a  Court  of  law,  being  unable  so  to  modify 
its  judgment,  could  not  give  to  one  par^ 
the  benefit  of  the  agreement  without  de- 
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E riving  another  party  altogether  of  such 
enefit.  lb. 

7.  A  father,  upon  the  maniage  of  his 
daughter,  covenanted  with  the  nusband, 
his  executors,  &c.,  by  deed  or  will  to  give, 
leave,  and  bequeatli  unto  his  (the  cove- 
nantor's) daughter  an  equal  share  with  his 
other  children  of  all  the  real  and  personal 
estate  of  which  he  should  die  seised  or 
possessed.  The  daughter  died  in  the  life- 
time of  the  father,  and  the  father,  having 
made  some  disposition  of  property  in  favour 
of  a  son  in  his  lifetime,  by  his  will  devised 
and  bequeathed  his  real  and  personal  es- 
tate for  the  benefit  of  his  widow  and  sur- 
viving daughters : — Held,  by  the  Court  of 
Common  rleas,  and  by  this  Court  concur- 
ring in  the  certificate, — that  the  husband 
and  covenantee  had  not,  under  the  circimi- 
stances,  any  good  cause  of  action  against 
the  executor  of  the  father ;  and  that,  if  the 
&ther  had  died  possessed  of  no  personal 
estate,  the  husband  could  not  have  reco- 
vered any  substantial  damages  in  such  ac- 
tion.   Jones  V.  How,  vii.  267 

8.  In  a  suit  bv  the  administratrix  of  a 
deceased  child,  claiming,  under  a  covenant 
bv  the  father,  an  equal  share  with  his  other 
cnildren  of  his  real  and  personal  estate, 
against  his  devisees  and  executors,  and  for 
that  purpose  praying  that  his  residuary 
estate  might  be  ascertained, — the  suit  not 
being  framed  as  a  creditors*  suit, — the 
residuary  legatees  under  the  will  of  the 
fiither  are  necessary  parties.  lb, 

9.  On  a  treaty  for  an  under-lease,  a 
memorandum  of  the  terms  of  the  intended 
agreement  was  prepared,  stipulating  that 
the  lease  should  contain  all  usual  cove- 
nants, and  also  the  covenants  in  the  leases 
of  the  ground  landlord;  and  the  proposed 
lessee  signed  the  memorandum,  accom- 
panying his  signature  by  the  qualifica- 
tion, that  he  agreed  thereto  subject  to 
there  being  nothing  unusual  m  the 
leases  of  the  ground  landlord.  A  drafl  of 
the  proposed  lease  was  aflerwards  sub- 
mitted by  the  lessor's  solicitors  to  the  pro- 
posed lessee,  who  made  some  alterations 
and  retmned  the  drafl  with  a  request  that 
the  lessor  would  at  once  grant  the  lease  as 
altered,  or  refuse  it.  Tbe  lessor's  solicitor 
sent  the  drafl  back  the  same  day,  assenting 
to  all  the  alterations  except  one,  whereby 
the  proposed  lessee  had  expunged  a  clause 
in  the  drafl  restraining  any  assignment  or 
demise  by  him  without  the  consent  of  the 
lessor : — Held,  that,  upon  the  return  of  the 
drafl  lease  not  acceding  to  all  the  altera- 
tions, and  in  the  absence  of  any  proof  that 
the  lessor  was  previously  bound  by  the 
terms  as  to  unusual  covenants  introduced 
by  the  proposed  lessee  on  his  signing  the 
memorandum,  the  contract  was  incomplete, 
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and  the  proposed  lessee  was  at  liberty  to 
determine  the  treaty.     Lucas  v.  James, 

vii.  410 

10.  Qucere,  whether  the  principle  would 
apply  in  a  case  where  there  was  no  real  or 
substantial  distinction  between  the  terms 
of  an  offer  by  one  party,  and  of  a  qualified 
acceptance  or  adoption  of  such  offer  by  the 
other.  lb. 

11.  Qu(Bre,  whether  the  existence  of  a 
nuisance  in  the  neighbourhood  of  a  house 
contracted  to  be  purchased  for  a  residence, 
which  nuisance  is  known  to  the  vendor, 
and  is  one  which  a  provident  purchaser 
could  not  discover,  is  a  ground  for  refusing 
a  decree  for  specific  performance  of  the 
contract :  and  whether  otherwise,  if  the 
nuisance  be  not  knowu  to  the  veudor.    lb, 

12.  A  signature  in  pencil  is  not  neces- 
sarily dehberative,  and  ma^  be  equally 
binding  on  the  party  making  it  as  the  sig- 
nature if  written  in  another  manner 
would  be.     5.  C.  vii.  419 

13.  If,  upon  a  proposal  and  agreement 
for  a  life  assurance,  a  policy  be  drawn  up 
by  the  insurance  office  in  a  form  whicn 
differs  from  the  teims  of  the  agreement 
and  varies  the  rights  of  the  parties  assured, 
equity  ivill  interrere  and  deal  with  the  case 
on  the  footing  of  the  agreement,  and  not  on 
that  of  the  policy.     Collett  v.   Morrison^ 

ix.  162 

ALIEN. 

1.  A.,  who  was  by  birth  an  Englishman, 
emigrated  to  the  United  States  of  America 
afler  the  recognition  of  their  independence 
by  the  treaty  of  17S3,  and  took  the  oaths 
of  obedience  to  the  American  Government, 
and  of  abjuration  of  all  other  allegiance, 
married  an  American  woman,  and  had  a 
son  of  that  marriage  (U.)  born  in  the 
United  States.  B.  had  a  son  (C.)  who  was 
also  bom  in  America,  out  of  the  Queen's 
dominions : — Held,  that  C.  was  capable  of 
inheriting  real  estate  as  a  British  subject, 
within  the  statutes  13  Geo.  3,  c.  21,  and  4 
Geo.  2,  c.  21.     FUi:h  v.  Weber,  vi.  51 

2.  The  abjuration  by  a  British  subject  of 
his  allegiance  to  the  Crown,  and  his  pro- 
mise of  obedience  to  a  foreign  state,  al- 
though it  might  have  rendered  him  liable, 
under  the  statute  3  James  1,  c.  4,  ss.  22, 
23,  to  the  penalty  of  high  treason,  does  not 
therefore  disqualify  the  children  of  such 
British  subject  from  inheriting,  in  the  ab- 
sence of  any  attainder  of  such  British  sub 
ject  by  judgment,  outlawry,  or  otherwise. 

lb, 

3.  The  exclusion  from  the  benefits  of  the 
statute  4  Geo.  2,  c.  21,  s.2,  of  the  children 
of  fathers  who,  at  the  time  of  their  birth, 
were  liable  to  the  penalties  of  high  ti'eason 
or  felony  in  case  of^ their  returning  into  this 


ALIEN. 


AMENDMENT. 


kingdom  or  Ireland  without  the  ro^al 
license,  is  not  to  be  construed  as  requiring 
the  Court  to  determine  incidentally,  and  in 
the  absence  of  the  party  charged,  that  he 
has  been  guilty  of  treason  or  felony  ;  but 
the  exclusion  must  be  construed  as  re- 
stricted to  that  class  of  offences  in  which 
the  penalty  is  annexed  to  the  fact  of  re- 
turning without  license.  lb. 

4.  'file  privileges  which  the  statutes  4 
Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21,  confer, 
are  the  pririleges  of  the  children,  and  not 
of  the  father ;  and,  therefore,  acts  intended 
by  a  British -bom  subject  to  have  the  effect 
of  acts  of  abandonment  or  abjuration  of  his 
rights  in  that  character  do  not  deprive  his 
children  of  the  benefit  of  the  statutes  of 
the  4  Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21, 
unless  such  acts  bring  them  within  the 
disqualifying  proyisions  of  those  statutes. 

Jb. 

5.  A  person  claiming  the  benefit  of  the 
statute  13  Geo.  3,  c.  21,  does  not  lose  that 
benefit  onl^  because  he  does  not  conform 
or  qualify  in  the  manner  prescribed  by  s.  3 
of  tnat  statute,  within  five  years  fVom  the 
accruer  of  his  right  or  interest.  lb, 

ALIENATION. 

1.  A  bequest  of  a  share  of  residuary 
personal  estate  in  trust  for  A.  for  life,  and 
after  the  decease  of  A.  for  his  children 
equally,  to  be  vested  interests  in  such  chil- 
dren at  twenty-one,  with  power  to  apply 
the  income  for  their  maintenance  during 
their  minorities,  and  a  gift  over  on  defauU 
of  such  children ;  and  a  proviso,  that,  if  A. 
should  in  any  manner  seU,  assign,  trans- 
fer, incumber,  or  otherwise  dispose  of  or 
anticipate  his  share  or  any  part  thereof, 
then,  immediately  afler  such  alienation, 
sale,  assignment,  transfer,  or  disposition, 
the  bequest  in  trust  for  A.  should  cease, 
determine,  and  become  utterly  void,  as  if 
the  same  had  not  been  mentioned  in  the 
will,  or  as  if  A.  were  dead.  A.,  being  in 
prison  for  debt,  presented  a  petition  for  his 
discharge  under  the  Act  1  &  2  Vict.  c.  110, 
And  thereupon  the  vesting  order  was  made : 
— Held,  that  there  vias  a  valid  limitation 
over  of  the  share  of  A. ;  that  taking  the 
benefit  of  the  Insolvent  Act  was  a  volun- 
tary alienation  of  his  share  by  A.,  and  was 
the  event  or  one  of  the  events  on  which 
the  limitation  over  was  to  take  effect ;  that 
the  declaration  in  the  will,  that  the  gifl 
should  thereupon  be  void  as  if  the  same 
had  not  been  mentioned  in  the  will,  applied 
to  the  event  of  there  being  no  children ; 
and  the  declaration,  that  it  should  be  void 
as  if  A.  were  dead,  to  the  event  of  there 
being  children ;  that,  although  the  limita- 
tion over  took  effect,  the  capital  was  not  to 
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be  necessarily  forthwith  divided,  for  the 
determination  of  the  life-interest  did  not 
alter  the  class  which  was  to  take,  and 
which  class  included  afler-bom  children ; 
that  the  children  of  the  insolvent  who  had 
attained  twenty-one  had  a  vested  interest 
in  their  respective  shares  of  the  residuary 
share  bequeathed  in  trust  for  the  insolvent, 
and  had  become  entitled  to  receive  the  in- 
terest of  the  same ;  and  that  the  infant 
children  of  the  insolvent  were  entitled  to 
contingent  interests  in  their  respective 
shares  thereof;  and  that  both  interests 
were  subject  to  the  interests  of  any  afler- 
bom  children  of  the  insolvent  who  might 
become  entitled.     Rochford  v.  Uackman, 

ix.  475 

2.  Property  cannot  be  given  for  life  any 
more  than  absolutelj^,  without  the  power 
of  alienation  being  incident  to  the  gifl ; 
and  although  a  life  interest  be  expressed 
to  be  given,  it  may  be  well  determined  by 
an  apt  limitation  over.    S,  C,         ix.  480 

3.  Import  and  effect  of  Lord  Eldon'a 
judgment  in  Brandon  v.  Robinson,  Distinc- 
tion between  a  disposition  to  a  man  until 
he  shall  become  bankmpt  and  afler  his 
bankruptcy  over,  and  a  gifl  to  a  man  for 
life  with  a  proviso  restraining  alienation. 
S,  C,  ix.  482 

4.  Distinction  between  compulsory  and 
voluntary  alienation.    S.  C.  ix.  484 

ALIQUOT  SHARE. 
See  Parties. 


ALLEGIANCE. 
See  Alien. 

ALLOTMENT. 
See  Common  Lakd. 

AMENDED  BILL. 

See  Answer — Demurrer — Exceptions 
— Joint-Stock  Company. 

AMENDED  BILL. 
See  General  Orders,  1841,  August, 

r.  xxxn. 

AMENDMENT. 

See  Appendix,  vol.  ix,  pp.  viii,  Ixi ;  vol.  x, 
p.  XXXV — Costs — Demurrer — Equita- 
ble Jurisdiction  —  Exceptions  — 
Order — Replication — Time. 

1.  An  order  for  leave  to  amend,  not 
served,  does  not  prevent  the  defendant 
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the  deftndBot  to  af^^u-  to  and  anrwer  tbe 
amended  bilL,  waa  refiued.  ^eez.?  r. 
Emgiidk,  '±f^jH 

ff.  An  order  made  at  the  hearing,  tku 
the  esfive  thocild  stand  orer,  with  leare  to 
Mtnend  hy  tAfUn^;  ^fnipfr  forties  and  apt 
wordi  to  diarge  them,  or  to  show  that 
other  partie*  are  not  neceitary,  or  to  file  a 
fu^leniental  bill,  does  not  entitle  the 
piatntiif  to  introdoee,  hj  amendment,  any 
cl«ar^e  agoinrt  the  original  defeD<!anti», 
whkh  i»  not  neeeMaij  to  explain  the 
amendment,     Oibton  r.  Ingo^  y.  156 

1,  Where  a  cause  b,  at  the  hearing,  or- 
dered to  %tand  orer,  with  liberty  to  the 
plaintiff  to  amend  hy  adding  parties,  and 
no  further  proeeedinp  are  t^n,  the  pro- 
per eourse  fbr  tlie  ctefendant  is  to  move, 
nytm  notice,  that  the  bill  be  amended 
within  a  certain  time,  or  that  it  be  dis- 
missed ;  and  not  to  more  that  it  be  dis- 
missed simply,     Emerion  r.  Emenon, 

vi.  442 

H,  Under  an  order  made  at  the  hearing 
of  the  cause,  giving  the  plaintftT  leave  to 
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AAiERICAX  TREATY. 
See  AuEf. 

AXXUAL  RESTS. 


AXXrHAXT 

See  Legacy — 


It  is  sufficient  that  the  memcfftal  of  sn 
annuitT,  inroUed  purraant  to  the  Act  5S 
Geo.  3.  c  141,  should,  under  the  head 
^Consideration  and  how  paid,^  state  the 
amount  of  the  consecration,  and  whether 
paid  in  money,  notes,  or  iNlla,  as  the  case 
may  be :  without  stating  to  whom  the  same 
was  paid,  or  the  fact  that  part  of  such  con- 
sideration was  paid  to  a  third  persoo  in 
redemption  of  a  prior  incumbnoice  on  the 
property.    Moody  y.  HebUird,         viL  18i 

ANXurrr. 

See  Charge —  Charttable  Bequest — Co- 
VE>' ANT — D  E  VISE  — Election — Inter- 
est OF  Legacy —  Invsstiuemt — Lu- 
nacy— Payment    out    of    Court — 


SuBBTmrnoKAi.  Lboact— Vendor  akd 

PuitCHASEB— VonnrrxRY  Assiohmeut 

—Wife. 

1.  The  plaintifT,  bciDg  entitled  to  an  an- 
nuity of  £300  charged  upon  plantations  in 
the  West  Indies  belonging  to  K.,  entered 
(ag  agent  Tor  K.)  into  an  agreement  with 
D.,  by  which  D.,  in  consideration  of  having 
the  produce  consigned  to  him  until  his  cd- 
vances  were  satishcd,  was  to  ship  siippliea  : 
to  the  planlatioDS,  and  honour  bills  drawn 
upon  him  D.  by  K.  lor  the  expenses  of . 
management,  and  also  to  pay  the  plaintiff's  , 
Ulnuity.  llle  consignments  were  made, 
and  J),  paid  the  plaintilTs  annuity  for  one 
year,  and  then  discontinued  the  payment, 
although  he  received  subsequent  consign- 
ments, I'he  bill  iirayed  that  D.  might  be 
ordered  to  pay  the  annuity  so  long  as  he 
continued  to  receive  the  consignments  : — 
Held,  on  demurrer,  that,  without  deciding 
whether  the  plaintiff  could  (with  reference 
to  the  decision  in  the  case  of  Garrard  v. 
Lord  Lauderdale)  aust^  a  suit  to  enforce 
the  agreement  as  agunst  D.,  D.  could  not,  ' 
after  the  payment  of  the  annuitf  which  he 
had  made  under  the  contr:ict,  withhold 
from  the  plaintiff  the  benefit  of  the  con- 
tract for  tne  further  payment  of  the  an- 
nuity.    Kiraait  v.  Diiniel,  v.  493 

5.  A  beijuest  by  the  vdll  of  the  testatrix 
of  an  annuity  to  her  "  servant,"  E.  n.,and 
a  bequest  by  a  codicil  three  years  oAer- 
warda  of  an  annuity  of  the  same  amount 
to  her  "  servant,"  E,  H. — Held  to  be  cu- 
mulative, the  word  "  servant"  not  ex- 
pressing the  motive,  but  being  descriptive 
only.     lioch  V.  Callea,  vi.  631 

3.  Notwithstanding  the  principal  ques- 
tion in  the  suit  be  the  right  of  the  plaintiff 
to  two  annuities,  one  of  which  only  has 
been  paid,  the  Defendant,  on  a  decree 
being  made  for  the  arrears  of  the  nnnaid 
annuity,  cannot  set  up  the  Statute  of  Limi- 
tations as  limidng  the  period  of  the  ac- 
count, if  the  benefit  of  the  statute  be  not 
claimed  upon  the  pleadings.  lb. 

4.  An  annuity  given  by  a  will,  forming 
no  charge  upon  lajid,  but  being  persond 
only,  is  not  within  Jie  Statute  of  Limita- 
tions, 3  at  4  Will.  4,  c.  27,  s.  42.  lb. 

6.  Interest  not  given  on  thcarrcaraof  an 
annuity,  unpaid  tor  several  years  during 
the  progress  of  the  cause — although  the 
suit  was  instituted  by,  and  a  receiver  ap- 
pointed on  the  application  of,  the  residuary 
legatee — and  the  surplus  income  out  of 
which  the  annuity  was  payable  was  brought 
■"*o  Court,  and  made  productive.     Taylor 


T,  Taiilor, 


i.  120 


lavlo  , 

.  In  order  to  entitle  an  annuitant,  whose 
annuity  is  payable  from  a  lund  which  has 
been  brought  into  Court,  to  iny  profit 


which  may  have  been  mode  by  the  invest- 
ment of  the  arrears  of  his  aunuity,  he 

should  procure  the  arrears  to  be  set  apart 
and  distinguished  from  the  general  estat«. 

7.  The  claim  of  an  annuitant  to  interest 
is  not  affected  by  the  circumstance  that  the 
annuity  is  secured  by  a  term  of  years,  of 
wlucli  he  is  himself  trustee,  if  hia  title  to 
the  annuity,  in  the  circumstances  of  the 
cose,  is  one  of  sufficient  doubt  to  require 
the  direction  of  the  Court — SenAle.         lb. 

8,  An  annuitant  who  has  eatablishcd  his 
right  to  an  annuity  in  a  proceeding  directed 
by  the  Court  for  trj'ing  such   nght,  may 


payment —  Seni  hU. 

9.  Amongst  several  gifts  of  sums  of 
£300  each  to  the  grand-nephews  and 
nieces  of  the  testator,  some  of  which  were 
to  be  naid  at  different  ages,  and  others  to 
be  aimk  in  annuities  for  the  lives  of  the 
respective  legatees,  occurred  two  bequests, 
as  follows :— "  Joseph  Walker,  £300  an- 
nuity for  life;  Martha ,£300  on  annuity 

for  Ufa  -."—Held,  that  Joseph  and  Martha 
were  each  entitled  to  annuities  of  ;E300  for 
life.      Walter  v.  Tipping,  ix.  800 

10.  Order  providing  for  a  contingent 
annuity  for  the  Ife  of  a  future  wife  of  the 
son   of  the    testator.    Aaron  v.    Aaron, 

ix.  821 

11.  Interest  not  allowed  on  the  arrears 
of  an  annuity,  and  the  discretion  of  this 
Court  on  the  question  is  not  affected  by 
the  stet.  3  &  4  WiU.  4,  c.  42,  s.  28.  In  re 
PoweWa  Tnat,  x.  134 

Vi.  The  casea  of  Hyde  v.  Price,  and 
Crosse  v.  Bedintifield  referred  to  their 
special  circumstances.  Jb. 


ANSWER. 

See  Admission  and  Discbabok — Affida- 

vit—Amendmknt — Appendix,  vol.  ix, 

p.  bd  ;  vol.  X,  p.  iii — BAKKBurr — Costs 

D  EMC  KRE  R— D I9C0  VE  UT— D 1 8M1S8A1. 

OF  Bill — Evidence  —  Exceptions  — 
General  Orders,  1841,  Augutt,  r. 
XXXVII— Husband  and  Wife— In- 
junction—  Interpleader— IsTBRRO- 
GATORiES  —  Jurat  —  Pa^-ment  into 
Court — Plea — Pleading — Pro  Con* 


1.  The  answer  of  a  defendant  not  an.- 
swering  any  of  the  interrogatories  of  the 
bill,  and  which  was  put  in  afler  the  time 
for  answering  had  expired  and  an  order 
for  further  time  had  been  obtained,  ordered 
to  be  taken  off  the  file.    Lyach  v.  Leeeme, 

i.  626 

2.  The  answer  of  a  married  woman,  who 


ANSWER. 


APPEARANCE. 


is  an  infimt,  cannot  be  taken  either  sepa- 
rately or  jointly  with  her  husband,  until 
she  has  had  a  guardian  assigned.  CoUnan 
V.  Northcote^  ii.  147 

8.  The  38th  Order  of  August,  1841, 
er^ftliling  a  defendant  by  answer  to  decline 
answenng  any  interrogatory,  from  answer- 
ing which  he  might  have  protected  himself 
by  demurrer,  applies  as  well  where  the 
demurrer  constituting  the  protection  must 
have  been  a  demurrer  to  the  relief  as 
where  it  would  have  been  a  demurrer  to 
the  discovery  only.     Tipping   v.    Clarke, 

ii.  383 

4.  Construction  of  an  answer  containing 
a  general  denial  of  the  facts  charged,  in 
the  terms  of  the  charge,  with  a  saving  so 
fiir  as  the  other  statements  in  the  answer 
admits  or  explains  them.  lb. 

5.  The  derendant  may,  by  answer,  de- 
cline answering,  under  the  38th  Order  of 
August,  1841,  although  the  objection  to 
answer  is  not  apphcabte  to  any  interroga- 
tory in  particular,  but  is  founded  on  the  bill 
being  demurrable.  Drake  v.  Drake,  iL  647 

6.  One  of  several  defendants,  served 
with  the  subpoena  to  appear  and  answer,  is, 
under  the  16th  Order  of  August,  1841,  not 
bomid  to  put  in  any  answer  to  the  bill, 
where  he  is  not  required  to  do  so  by  the 
note  inserted  at  the  foot  of  the  bill,  under 
the  17th  Older ;  but  in  default  of  answer 
by  such  a  defendant  within  the  time  al- 
lowed for  answering,  the  plaintiff  may  file 
a  traversing  note  against  him,  under  the 
2l8t  Order.    Hughes  v.  Lipscombe,  iii.  341 

7.  Under  the  38th  Order  of  August, 
1841,  a  defendant  may  object  to  answer  a 
bill  which  is  demurrable,  although  the  only 
eround  of  demurrer  be  that  the  suit  is  de- 
tective for  want  of  parties.    Kaye  v.  Wall, 

iv.  127 

8.  Exceptions  for  insufficiency  were 
overruled,  under  the  38th  Order  of  August, 
1841,  on  the  ground  that  the  bill  was  de- 
fective for  want  of  parties.  The  plaintiff 
then  added  the  necessarv  parties  by  amend- 
ment, and  the  defendant  answered  the 
amendment  only: — Held,  on  exceptions, 
that  the  defendant  in  such  a  case  must 
answer,  not  only  the  interrogatories  added 
by  amendment,  but  those  in  tne  original  bill 
which  had  not  been  answered.  S,  C.  iv.  283 

9.  The  answer  referred  to  in  the  13th 
(amended)  Order  of  the  3rd  of  April, 
1828,  hela  to  mean  the  answer  to  the  ori- 
g^al  bill,  on  the  ground,  that,  if  it  were 
construed  to  refer  to  an  answer  to  the 
amended  bill,  there  would  be  no  limit  im- 
posed by  the  Order  to  the  number  of 
amendments,  until  the  Court  should  con- 
sider them  to  be  vexatious.  Dean  v.  Hick^ 
enbotham,  iv.  302 

10.  Suggestion  by  answer  of  a  defect  of 
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parties,  bringing  the  case  within  the  39th 
Order  of  Aug.  1841.  Biggs  y.  Penn,   iv.  471 

11.  The  Order  XLlll.  of  May,  1845, 
which  directs  that  commissions  to  take 
answers  are  to  be  made  returnable  with- 
out delay,  does  not  preclude  the  answer 
from  being  filed,  altnough  delay  may  in 
fiict  have  occurred.    Hughes  y.  WUUams, 

V.  211 

12.  Mode  of  altering  and  correcting  the 
title  of  an  answer,  wmch  purports  to  be 
the  answer  of  several  defendants,  where 
such  answer  has  been  sworn  by  some  of 
such  defendants,  but  the  others  refuse  to 
jom  in  it.     Thatcher  v  Lambert^         v.  228 

13.  On  the  dismissal  of  a  bill  with  costs, 
the  Court  referred  it  to  the  Master  to  in 
quire  and  state  whether  it  was  necessary 
or  proper  that  several  defendants,  consist- 
ing of  trustees  and  their  cestui  que  trusts, 
appearing  by  the  same  solicitor,  and  having 
no  conflicting  interests,  should  have  filed 
two  separate  answers  to  the  bill.  Woods 
V.  Woods,  V.  229 

14.  The  effect  to  be  given  to  the  answer 
to  an  original  bill,  after  such  bill  has  been 
varied  by  amendment.  AUomey- General 
V.  Thompson^  viiL  118 

ANTICIPATION. 
See  Husband  and  Wife — Separate  Use. 

ANTICIPATION  CLAUSE. 
See  Appointment. 

APPEAL. 

See  Jurisdiction — ^Rehearing — Stay  of 
Execution — Stay  of  Proceedings. 


APPEARANCE. 

Appendix,  vol.  x,  p.  xxxvi — Attachment 
— Bnx  OF  Revivor — Plea — Pro  Con- 
FEsso — Receiver — Service. 

1.  An  appearance  cannot  be  entered  for 
a  defendant  under  the  8th  Order,  of  August, 
1841,  where  the  subpoena  was  served  before 
the  Orders  of  Augusts  1841,  came  into 
operation,  and  was,  tLj^efore,  not  served 
according  to  the  14th  Order.  Gregory  v. 
Gregson,  i.  108 

2.  An  afiidavit  that  the  deponent  has 
inquired  of  and  been  informed  by  the  clerk 
in  court,  and  the  deponent  believes  it  to 
be  true,  that  no  appearance  has  been  en- 
tered bv  the  defendant,  is  sufficient  to 
satisfy  the  Court  of  that  fact.  Tatham  v. 
WiUiams,  i.  159 

8.  It  is  necessary,  in  applications  under 
the  8th  Order  of  August,  1841,  that  the 
affidavit  of  service  of  the  subpoena  should 
state  that  the  memorandum,  in  the  form 
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prescribed  by  the  14th  Order,  was  at  the 
foot  of  such  subpoena — Semhle,  lb. 

4.  The  Court  will  not  make  the  order 
allowing  the  plaintiff  to  enter  an  appear- 
ance for  tlie  defendant,  under  the  8tli 
Order  of  August,  1841,  after  several 
months  have  elapsed  since  the  service  of 
the  subpoena  uncxplauicd,  except  u]K)n 
notice.     Radford  v.  Roberts,  ii.  96 

5.  A  defendant,  against  whom  it  is  prayed 
that  he  may  be  bound  by  the  proceedings 
on  service  of  a  copy  of  the  bill,  imder  the 
23rd  Order  of  August,  1841,  may  appear 
gratis  before  or  after  he  is  so  served. 
Barkley  v.  Lord  Reay,  ii.  309 

6.  Form  of  the  order  for  liberty  to 
enter  a  conditional  a])pearauce  with  the 
Registrar  since  the  7th  General  Order  of 
the  26th  of  August,  1841.     Price  v.  Webb, 

ii.  511 

7.  It  is  not  open  to  one  defendant,  on  an 
interlocutory  application,  to  object  to  tJie 
irregularity  of  the  service  of,  and  appear- 
ance by,  auother  defendant,  if  such  other 
defendant,  having  notice  of  the  applica- 
tion, does  not  himself  object  on  the  ground 
of  such  irregiUarity.     Green  v.  Pledger, 

iii.  165 

8.  Motion  by  a  defendant,  who  had  been 
served  with  a  copy  of  the  bill,  under  the 
23rd  Order  of  August,  1841,  for  leave  to 
enter  an  appearance  without  being  bound 
by  the  proceedings  which  had  taken  place 
in  the  cause,  on  the  ground  that  she  ought 
to  have  been  made  a  party  by  subpoena, 
refused ;  for,  if  the  defendant  was  not  a 
party  within  the  23rd  Order,  she  was  not 
bound  by  the  proceedings.  Bareham  v. 
Bignall,  iv.  633 

APPOINTMENT. 

See  Equitablk  Jurisdiction — Fines  on 
Renewal  —  Husband  and  Wife  — 
Power  —  Preliminary  Inquiries  — 
Statutes,  Construction  of,  7  Will  4 
(r  1  VicU  c.  26— Trustee— Trustee 
and  Cestui  que  Trust. 

1.  Trustees  of  a  fund,  having  a  power  to 
appoint  the  same  to  such  one  or  more  of 
several  objects  of  the  power  as  the  trustees 
should  select,  appointed  the  fund  to  trustees 
(of  whom  A.,  one  •  of  the  objects  of  the 
power,  was  one),  upon  trusts  to  be  declared 
by  a  subsequent  deed ;  and  by  that  deed, 
to  which  A.  and  all  the  trustees  were 
parties,  the  trusts  of  the  fimd  were  declared 
to  be  for  the  benefit  of  A.  for  life,  with  re- 
mainder, in  e(jual  shares,  amongst  four 
other  of  the  objects  of  the  power,  subject 
to  such  limitations,  in  respect  of  the  inter- 
ests in  their  respective  shares,  to  be  taken 
ad  between  themselves,  their  wives,  and 
issue,  respectively,  as  A.  should  appoint. 

VOL.  XI. 


A.  by  will  limited  the  share  of  one  of  the 
appomtecs  to  trustees  for  the  appointee, 
his  wife,  and  children, — the  wife  not  being 
an  (express)  object  of  the  original  power : 
— Held,  that  the  appohitment  was  an  effec- 
tual execution  of  the  power, — being  equiva- 
lent to  an  appointment  to  A.,  and  a  subse- 
quent and  independent  settlement  by  A.  of 
the  fund  whicli  A.  acquired  by  such  ap- 
pointment.    Goldsmid  v.  Goldsinid,  ii.  187 
2.  Devise  and  bequest  of  freeholil,  copv- 
hold,  and  personal  estate,  upon  trust  mr 
sale  at  the  discretion  of  the  trustee,  and 
that  the  rents,  interests,    and    proceeds 
sliould  be  divided  amongst  a  class,  either 
equally  or  in  otiier  proportions,  as  the 
trustee,  having  regard  to   their  circum- 
stances, shoida  ap])oint;  followed  by  an 
unattested  codicil,  directing  the  a])plication 
of  such  rents,  interest,  and  proceeds  for  the 
benefit  of  such  of  the  class  as  were  unmar- 
ried or  unsettled,  and  particularly  for  the 
comfortalde   support   of  P.,  (one  of  the 
class),  wlio  was  of  weak  mind  ;  and  in  case 
the  tnistee  should  not  live  to  perform  the 
whole  trust,  the  rest  to  be  executed  by  any 
persons  he  might  ap[>oint,  having  regard  to 
the  said  intentions.    The  trustee  by  deed 
directed  the  manner  in  wliich  the  estates 
should  be  sold  and  the  proportions  of  the 
proceeds  applied,  and  directed  the  division 
thereof  aiaoufrst  the  other  objects  to  be 
postponed  untd  af^er  the  death  of  P.,  and 
nommated  other  ])ersons  to  execute  the 
trusts  which  might  remain  imexecuted  at 
his  (the  trustee's)  death,  and  directed  them 
to  distribute  the  surplus  proceeds  of  the 
estates  amongst  other  objects  according  to 
their  exigencies : — Held,  that  the  trustee, 
for  the  government  of  his  own  discretion, 
might  properly  have  regard  to  the  direc- 
tions of  the  unattested  codicil,  even  as  to 
the  proceeds  of  the  real  estate,  so  far  as  he 
was  not  restrained  by  the  effect  of  the  will ; 
that  the  prospective  directions  in  the  deed 
of  appointment  were  not  necessarily  in- 
valid, especblly  those  which  related  to  the 
future  maintenance  of  P.,  and  that  the  at- 
tempt to  delegate  powers  which  the  trustee 
could  not  transfer  did  not  invalidate  the 
directions  in  the  same  deed  which  he  had 
power  to  give.     Hitch  v.  Leworthy,  ii.  200 
3.  Bequests  to  females,  some  of  whom 
were  married  and  some  single,  for  their 
separate  use  for  their  respective  lives,  and 
after  their  decease  to  such  persons  as  they 
should  respectively  appoint;   and  in  de- 
faidt  of  appointment,  to  their  respective 
executors,  administrators,  and  assigns : — 
Held,  that  each  of  the  legatees,  whether 
married  or  unmarried  women,  were  entitled 
upon    petition,    without    executing    any 
formal    appointment,    to    an    immediate 
transfer  or  payment  to  themselves  of  the 
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corpus  of  their  shares  of  the  fimd.    Hoi-  | 
hneay  v.  Clarkson,  ii.  521 

4.  Real  estate  was  devised  in  1778  to 
the  son-in-law  of  the  testator  for  his  life, 
remainder  to  his  daughter  (the  wife  of  such 
son-in-law)  for  her  fife,  remainder  to  her 
first  and  other  sons  successively  in  Uul,  re- 
mainder to  her  daughters  as  tenants  in 
common  in  tail,  with  cross  remainders  be- 
tween them ;  and  in  default  of  such  issue 
of  his  daughters,  to  such  person  or  persons 
as  she  should  by  deed  or  will  appoint.  In 
1841,  the  daughter,  the  donee  of  the 
power,  executed  a  deed-poll  of  appoint- 
ment, which,  reciting  the  limitations  of  the 
estate  by  the  will,  that  she  had  not  any 
issue  of  her  body,  and  that  she  was  de- 
sirous of  exerdsmg  the  power  subject  to 
the  life  interest  of  her  husband  and  herself, 
as  thereinafter  mentioned,  appointed  that, 
firom  and  after  the  decease  oi  the  survivor 
of  her  husband  and  herself,  '^  and  there 
being  a  failure  of  issue  of  her  *'  the  said 
donee  of  the  power,  the  estate  should  go, 
remain,  and  be  unto  and  to  the  use  of  the 
plaintiff,  his  heirs  Vmd  assigns,  for  ever : — 
^eidy  that  this  was  a  good  appointment  of 
the  estate  under  the  power.    Eno  y.  £jio, 

vi.  171 

5.  Two  ftmds  were  settled  for  the  bene- 
fit of  a  husband  and  wife  for  their  respec- 
tive lives,  with  remainder  to  their  children, 
as  to  one  ftmd,  as  the  parents  should  ap- 
point, and  as  to  the  other  ftmd,  in  equal 
shares.  The  husband  and  wife  resided 
abroad,  and  received  the  dividends  through 
Coutts  &  Co.,  and,  previously  to  the  mar- 
riage of  one  of  their  sons,  they  si^ed  a 
document,  expressing  that  thev  thereby 
disposed  of  a  certain  sum  '*  standing  in  the 
English  bank  of  Coutts  &  Co./^  in  favour 
^  such  son  and  his  wife,  and  the  children 
of  the  intended  marriage : — H^id^  that  the 
fiettled  ftmds  were  sumcientlv  referred  to 
bv  the  instrument  of  disposition ;  that  it 
did  not  refer  exclusively  to  the  ftmd  sub- 
ject to  the  power  of  appointment :  that  the 
son  was  entitled  to  his  share  of  the  other 
ftmd,  and  to  have  the  sum  mentioned  in 
the  instrument  of  disposition  made  up  out 
of  the  ftind  subject  to  the  appointment. 
Sheffield  y.  Von  Domop^  vii.  42 

6.  Where  an  appointment  of  a  trust  fund 
reserved  a  power  of  revocation,  but  did 
not  reserve  a  power  of  new  appointment, 
it  was  held,  that,  upon  the  exercise  of  the 
power  of  revocation,  a  new  appointment 
might  be  made.  lb. 

7.  Stock,  over  which  the  testatrix  had  a 
power  of  appointment,  held  to  be  described 
and  appointed  by  a  will,  in  which  the 
power  was  not  expressly  referred  to. 
Satjftr  V.  Sa^ir :  Innes  v.  Saiferj       vii.  377 

8.  On  a  question,  whether  a  power  has 
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been  executed  by  a  will,  evidence  of  the 
state  of  the  property  is  admissible,  so  far 
as  it  is  material  to  the  question,  whether  a 
particular  part  of  such  property  is  or  is  not 
described  by  the  will ;  but,  unless  the  cir- 
cumstances of  the  property,  when  known, 
are  found  to  exclude  the  primary  and  strict 
sense  of  the  words  whicn  the  testator  has 
used,  such  strict  sense  must  be  adhered  to; 
and  the  mere  probability,  however  strong, 
that  the  words  were  used  in  a  secondary 
sense,  does  not  authorise  the  Court  so  to 
construe  them.  lb, 

9.  A  disposition  of  trust  fiiends,  over 
which  the  testatrix  had  a  general  power  of 
appointment,  not  pursuing  the  formalities 
prescribed  in  the  power,  held  to  be,  never- 
theless, a  good  appointment  in  favour  of 
a  charity.  lb. 

10.  lender  a  power  to  charge  an  estate 
with  a  sum  not  exceeding  £1,000,  for  the 
portion  or  portions  of  a  younger  child  or 
younger  children,  the  donee  of  the  power 
appointed  the  £1,000  to  a  married  daughter 
for  her  separate  use,  with  a  restraint  upon 
anticipation  during  the  coverture ;  ana  it 
was  held,  that  the  mterest  of  the  appointee 
might  lawfully  be  so  restricted  by  the 
terms  of  the  appointment.  JXctinsom  v. 
Marty  viii.  178 

11.  The  Court  will  not  entertain  a  suit 
to  set  aside  an  appointment  of  a  part  of 
certain  trust  funds  as  a  finud  upon  the 
power,  when  it  appears  that  another  appcnnt- 
ment,  not  impeached  by  the  bill,  was  made 
of  funds  subject  to  the  same  power,  in 
which  r^ard  was  had  to  the  appointment 
complained  of,  and  the  object  was  to 
equalise  the  interests  of  the  several  ap- 
pointees ;  for  the  Court  will  not  undo  part 
of  an  entire  transaction,  the  other  parts  of 
the  same  transaction  not  being  brought 
within  its  jurisdiction.  Harrison  y.  Rm- 
dalL  ix.  897 

12.  Where  there  is  an  appointment  to 
A.  and  B.  by  one  instrument,  (and  k 
fortiori  by  different  instruments),  the  ap- 
pointment to  A.  may  be  good,  and  the 
appointment  to  B.  bad,  and  A.  and  B.  may 
well  agree  between  themselves  that  the 
bad  appointment  shall  not  be  disturbed. 

lb. 

13.  Certain  policies  of  assurance  effected 
by  a  father  on  his  life  as  a  provi^on  for 
his  daughters,  were  assigned  to  a  trustee, 
upon  trust  ft>r  such  of  the  daughters  as  the 
fiuher  should  appoint :  and  certain  estates 
were  demised  to  the  same  tnistee.,  ixpon 
trust,  out  of  the  rents  and  profits,  to  secure 
the  payment  of  the  pfenuums.  The  trustee 
advanced  some  sums  of  money  in  payment 
of  the  premiums,  and  the  6tther  a{^iointed 
the  bonuses  which  had  accrued  upon  the 
policies  to  three  <^his  daughters ;  and  the 
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three  daughters  soon  afterwards  authorined 

the  trustee  to  receive  the  sum  paid  by  the 
office  for  the  bonuses,  and  invest  part 
thereof  as  a  fund  to  keep  down  the  nre- 
niuniB ;  and  a  part  of  the  sum  waa  applied 
in  satislaction  of  the  arrears  of  such  pre- 
miums. A  subsequent  appointment  was 
made,  in  favour  of  the  other  daughters,  of 
the  residue  of  the  sums  to  be  received  on 
the  policies,  and  which  waa  intended  to 
equalise  the  shares  : — Held,  that  the  first 
appointment  was  a  fraud  upon  the  power, 
itk  immediate  object  being  to  relieve  the 
father,  and  its  necessarj  consei^uence  to 
relax  the  diligence  of  the  trustee  m  enforc- 
ing the  rights  of  the  duighters  against  the 
&ther;  and  that  the  application  of  the 
trust  fiinds  in  pursnance  of  the  anpoint' 
ment  hj  the  trustee,  who  knew  that  the 
appointment  was  fraudulent,  was  a  breach 
of  trust,  for  which  he  was  responsible  to 
the  objects  of  the  power.  lb. 

14.  Effect  of  an  agreement  hetween 
several  appointees  under  different  appoint- 
ments, as  between  euch  appointees  and  the 
trustees  of  the  property,  that  one  of  the 
appointments,  which  is  invalid,  shall  not 
be  disturbed.    S.  C,  ix.  409 

10.  A  testatrix,  having  a  power  of  ap- 
pointing a  sum  of  ^10,000  secured  hy  a 
term  of  five  hundred  years,  and  having 
also  a  i>ower  of  appointing  the  fee  of  the 
lands  on  which  the  money  was  secured,  by 
her  will  devised  her  lands  to  A.  for  life, 
with  remainder  to  B.  in  t^l,  and  gave  to 
A.  all  the  residue  of  her  personal  estate  :— 
Held,  that  the  £10,000  passed  under  the 
residuary  gift  of  the  personal  estate. 
CUford  T.  Clifford,  ii.  675 

16.  By  a  marriaKe  settlement,  monies  in 
the  funds,  monies  lent  on  mortgage,  and 
other  property,  were  assigned  to  trustees, 
upon  trust,  to  pay  and  transfer  the  same 
unto  such  persons,  for  such  estates  or  in- 
terests, eitner  absolutely  or  conditionally, 
and  in  such  parts,  shares,  and  proportions, 
manner  and  form,  and  under  and  subject 
to  such  powers,  provisoes,  &c.,  either  for 
the  benefit  of  the  issue  of  the  intended 
marriage,  or  of  any  other  persons  whom- 
soever, as  the  wife,  notwithstanding  her 
coverture,  at  any  time  or  times,  and  from 
time  to  time  during  the  joint  lives  of  her- 
self and  ber  husband,  should,  by  and  with 
the  consent  and  approbation  of  her  bus- 
hand,  testified  in  writiug  under  his  band 
and  seal,  or  ns  the  wife  alone,  after  the 
decease  of  the  husband,  in  case  she  should 
survive  him,  should  bj' any  deed  or  writing, 
to  be  sealed  and  delivered  by  ber  in  the 
presence  of  and  attested  b^  two  or  more 
witnesses,  direct  or  appoint,  and  in  de- 
&nlt  of  such  direction  or  appointment, 
and  in  the  meantime  ind  jiptil  such  direc- 
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tion  or  appointment  should  be  made  and 
executed,  and  subject  thereto,  and  as  to  so 
much  of  the  said  trust  monies,  &c.,  whereof 
□o  such  (Urection  or  appointment  should  be 
oiade,  upon  trust,  to  receive  the  annual 
proceeds  due  and  to  crow  due  for  or  in  re- 
spect of  the  same,  and  pay  the  same  to  such 
persons  as  the  wife,  dunng  her  life,  not- 
withstanding her  coverture,  and  whether 
sole  or  covert,  should  from  time  to  time, 
b^  any  writing  or  writings  under  her  hand, 
direct  or  appoint  to  receive  the  same,  and 
in  default  of^such  direction  or  appointment, 
into  the  proper  hands  of  the  wife  for  her 
separate  use.  The  monies  in  the  funds 
were  transferred  to  the  husliand  by  virtue 
of  powers  of  attorney  under  the  hand  and 
seal  of  the  wife,  with  the  consent  of  the 
husband  under  his  hand  and  seal,  and  at- 
tested by  two  witnesses  ;  and  the  mortgage 
money  was  received,  and  a  receipt  given 
by  the  husband  and  wife,  and  the  premises 
reconveyed,  and  the  receipt  and  reconvey- 
ance also  so  attested. 

Held,  that  the  powers  of  attorney  were 
not  directions,  but  were  merely  authorities 
to  the  bankers  by  the  wife  to  assign  the 
stock  to  her  husband,  and  only  enabled  the 
bankers  to  do  for  her  what  she  might  have 
done  for  herself  without  their  intervention. 
That,  as  the  directions  must  follow  on  the 
authorities  before  the  authorities  could  be 
acted  on,  it  still  remained  to  make  the  ap- 
pointment after  the  execution  of  the  powers 
of  attorney ;  and  that  the  transfers  made 
subsequently  to  such  execution,  being  nn- 
accompanied  by  any  of  the  (brmalities  re- 
quired by  the  settlement,  could  not  have 
the  effect  of  converting  instruments  of 
substitution  into  iostnimenta  of  alienation, 
and  could  not  operate  as  executions  of  tho 
power  of  appointment.  Hugha  t.  Welit, 
ix.  749 

17.  That  the  wife  had  no  power  to  dis- 
pose of  the  trust  fiinds  otherwise  than  by 
a  perfect  appointment.  lb. 

18.  That,  in  order  to  constitute  a  pur- 
chaser in  whose  favOMr  a  defective  exe- 
cution of  a  power  will  be  uded  in  eqnity, 
there  must  be  a  consideration  and  an  inten- 
tion to  purchase,  either  proved  or  to  be 

E resumed ;  and  the  maintenance  of  bis 
ousehold  and  establishment  by  the  hus- 
band does  not  furnish  such  consideration 
to  the  wife.  lb. 

19.  That,  if  the  transfer  ofa  wife's  legacy 
to  herself  by  the  husband  be  a  considera- 
tion, it  does  not  show  any  intention  to  pur- 
chase. Ih. 
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AKHCLES  BEFOBE  MARRIAGE. 


APPOBrn05MEXT- 

See  HrsBjjn^  ajtd  Win— ^TATmswCoaf- 
nwccnf/3  or,  4  A  5  ITSL  4,  c  22. 

L  Apporttmxiii^  m  ciiarge  oo  sto^  be- 
tween tbe  fife-iBtercst  in  pofeesBBoo  and 
Ae  lerenioa  cxpectuxt  on  the  decuee  of 
liar  life.    BruUdr,  RTZizu. 

nLd40 

2.  ApportiaamentofdebCnteaUTonthe 
who  were  dcfieodanUr  and  the 

not  psrtiea.    HaB  t. 

3.  An  aunuUj  gmn  for  mamtenanee. 
Sid  charged  upon  land  ibr  aeertain  time 
which  eafedbefiyre  tbe  time  of  the  Tear  at 
which  the  anmntjns  pajaUe:  tbe  an- 
■■itani  vaaheld  entitled  to'an  apportioned 
part  of  inch  annnitj  ibr  the  time  between 
Ae  hHt  paTment  and  the  cessation  of  the 
diarge.    Skeppard  t.  WiUom^  ir.  595 

4.  An  annnitj  bequeathed  br  wilL  and 
Greeted  to  be  paid  oat  of  a  moiety  of  the 
icntt,  isonea,  profits,  diTidends,  interest, 
and  proceeds  <H  the  real  and  personal  es- 
tate of  the  testator,  after  the  expiration  of 
A  life-interest  therein: — HtU^  not  to  be 
primarily  payable  oat  of  the  personal  estate 
of  the  testator,  bat  to  be  apportionable 
between  the  real  and  personal  estates. 
FaOcmer  t.  Graee^  ix.  282 

6.  A  legaej  directed  bj  an  appointment 
inparsaaneeof  awiU  to  be  ratsedbymort- 
IpMe  of  the  moiety  of  the  residiary  real 
and  personal  estate,  on  the  expiration  of  a 
life-interest  in  soch  moiety,  and  the  residoe 
of  soch  legacy  and  another  legacy  directed 
to  be  raised  and  paid  by  morteage  or  sale 
of  the  whole  or  any  part  of  the  real  and 
pwstwtal  estate,  on  tne  expiration  of  ano- 
ther life-interest — Held  not  to  be  charges 
primarily  payable  oat  of  the  personal 
estate,  bat  tobe  apportkmable  between  the 
real  and  personal  estate.  Ih. 

6.  On  the  apportionment  of  charges  be- 
tween real  ana  nersonal  estate,  me  re- 
qKCtire  ralnes  oi  soch  real  and  personal 
estate  are  to  be  taken  as  they  are  when  the 
apportionment  is  made,  and  not  on  soch 
▼allies  at  any  anterior  time.  Robuuom  t. 
Governor*  of  Ike  Lomdon  HorpUalj      x.  29 


Stf  Poamos. 

APPSOPRLVTED  CAPITAL. 
Ser  JoisT-^TOCK  CoxFA^rr. 


APPROPRIATED   OR 

TERED  ASSETS. 


APPROPRIATION. 

See   AliMrsisimxTVKf   Scrr — Ajenrrrr — 
A5*^f  F^ncEST — C»:*?r» — Exec  nn  »r — Ix- 
r — PaisciPAL  AXi> 


APPROVAL  OF  PURCHASES  AND 

TITLES. 

&e  AFFEXDEs:.ToLix.p.ix:  ToLx.p.xxxTi 


I 


APPORTIONMENT  OF  LEGACIES 
AND  CHARGES. 
See  Mabshallino. 

APPORTIONMENT  OF  POWERS. 
SeeFowKSL 

APPORTIONMENT  OF  RESIDUE. 

See  Legact. 
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ARBITRATOR. 
See  AwAKD— nJuKisDicno??. 

ARREARS. 
See  Ajssmt — ^Dowek. 

ARREARS  OF  ANNUITY. 

See  SxATCTK,  Coxsixrcnox  <h^,  3  &  4 
ITiZL  4,  c  27,  s.  42. 

ARREST. 

See  Afpcxdix,  toL  x,  p.  ii — ^Phitilege. 

Cases  in  which  the  Court,  npon  ordering 
the  discharge  of  a  party  from  his  arrest, 
will  impose  upon  hmi  the  condition  that 
he  shall  bring  no  action  in  respect  of  the 
Aevtoa  t.  Asketc^  tL  324 


ARTICLES  BEFORE  MARRIAGE 

1.  On  the  proposed  marri^e  of  the  in- 
fant daughter  of  one  who  was  non  compos 
mentis,  a  petition  was  presented  to  the 
Lord  Chancellor,  under  tne  stat.  4  Geo.  4, 
c  76,  s.  17,  for  his  consent,  in  order  to 
obtain  a  lic^ise.  The  petition  was  referred 
to  the  Master ;  and  the  intended  bnsband, 
by  affidavit,  stated  that  he  had  agreed  to 
inake  a  certain  settlement.  The  Master 
reported  in  feroar  of  the  marriage,  and 
the  report  was  confirmed.  The  parties 
did  not  avail  themselves  of  the  consent  of 
the  Lord  Chancellor,  but  shortly  after- 
wards married,  under  the  Act  6  &  7  WllL 
4,  c  85,  withoiU  lioenae.    The  setUemoit 


ARTICLES  before;  &URRIAGE. 

mentioned  io  the  affidavit  was  not  made, — 
the  parties  baring  entered  into  articles  for 
B  different  settlement  -.—Held,  that  the  pro- 
posal laid  before  the  Master  amounted  to  a 
contract,  mhlcli,  in  tlie  absence  of  anj'  set- 
tlement properly  substituted  for  it,  the 
Court  would  enforce.  Cook  v.  i^er,  i.  498 
2.  Semble,  it  was  not  incompetent  to  the 
parties  before  the  marriage  to  vary  bonft 
tide  the  temia  of  the  coutract,  notwitb- 
Btanding  it  bod  been  approved  Ly  tbe 
Court.  lb. 

ASSENT. 
See  Executor— Prioritt  or  Ciiarob. 

ASSESSMENT. 
See  Tithes. 

ASSETS. 

See  Account — Administration  Suit — 

Evidence — Esgcctor —  Lkttehs    of 

Ai>mim3tration  —  Statutes,       Con- 
fiTHU<7riON  OF,  3  &  1  Wai.  4,  c.  104. 


ASSIGNEE. 
See  Bankrupt — Costs — EquiTAOLE  Set- 
off—Heabino—Husmasd  AND  Wife 
— In  solvent  D  ebtok— P  autiks — W  it- 

KE83. 

1.  Under  the  Banktupt  Act,  prescribiag 
tbe  duties  of  official  assignees,  the  ofGciid 
assignee  is  bound  by  contracts  entered  into 
by  the  creditors'  assignees  for  the  sale  of 
the  bankrnpt's  property,  such  contracts  not 
being  in  breach  uf  their  trust,  llagkes  v. 
Morris,  ix.  0.16 

2.  The  provision  in  a  contract  for  the 
aale  of  the  property  of  a  bankrupt,  entered 
into  by  the  creditors'  assignees,  that  the 
purchase -money  is  to  be  received  by  tlie 
solicitor  of  the  assignees,  is  not  a  breach  of 
trust  which  would  induce  the  Court  to 
refuse  specific  performance  of  the  con- 


S.  The  solicitor  appointed  by  the  cre- 
ditors' assignees  is  the  solicitor  of  all  the 
assignees  in  the  bankruptcy,  but  he  is  not, 
by  such  appointment,  otherwise  constituted 
the  agent  of  the  official  assignee.  lb. 


ASSIGNMENT. 

&«A0RREM  ENT AUEN  ATIOH— E  VTDENCB 

Ex  ECUTl )  It FoilF  EIT  U  KE i  I U8BAND 

AND  Wife — Injunction — Insolvent 
Debtor — Lebsoe's  Tm^ — Notice — 
Parties — Paktnkrship — Priority — 
Vkmdor  Ain>  Purchaser. 
1.  Aangnment  of  liinds  bv  a  priaoaer  on 
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ASSIGNMENT. 

{  a  charge  of  felony,  to  secure  payment  of 
aa  antecedent  debt  and  costa  to  be  incurred 
in  iiis  defence,  established,  not  with  stand- 
ing hia  subsequent  conviction.  Perkiits  v. 
Bradley,  i.  219 

2.  A  deed  of  assignment  by  way  of 
mortgage  of  a  ship,  together  with  her 
tackle  and  appurtenances,  and  all  oil, 
bead -matter,  and  other  cargo,  which  might 
be  caught  or  brought  Lome  in  such  ship,  is, 
as  agamat  the  assignor,  a  valid  assignment 
in  equity,  aa  well  of  the  future  cargo  to  be 
taken  during  the  particular  voyase,  as  of 
tbe  cargo  Gf  any)  which  existed  at  the 
time  of  tne  assignment.  Langum  v. 
Norton,  i.  649 

3.  The  ship  was  on  her  voyage  at  the 
time  of  the  assignment ;  the  parties  sent 
notice  of  tbe  assignment  to  the  master  at 
the  ship,  and  the  master  delivered  up  poa- 
seasion  of  the  ship  and  cargo  to  the  mort- 
gagees immediately  after  her  return  from 
the  voyage  -.—IleUi,  that  the  equitable  title 
of  the  mortgagees  to  the  caivo  was  per- 
fected, and  could  not  be  defeated  by  a 
judgment  creditor  of  the  assignor,  who 
afterwards  sued  out  a  writ  of  fi.  fa.  and 
proceeded  to  take  the  ship  and  cargo  in 
execution.  Ih. 

4.  A.,  in  India,  being  indebted  to  B.  in 
England,  directed  C.  &  Co.,  hie  agents  in 
London,  to  hold  a  sum  (equal  to  a  lac  of 
rupees)  at  tbe  disposal  of  B.,  as  soon  aa  C. 
&  (Jo.   should  be  in  possession  of  funds, 

'  and  informed  B,  of  such  directions :  C.  & 
,  Co.  also  acquainted  B.  that  they  had  re- 
ceived and  registered  the  order.  A.  sub- 
sequently consigned  a  ship  to  another 
agent,  D.,  and  directed  him  to  apply  the 
proceeds  of  the  sale  of  the  ship  to  the  pnr- 
pose  of  paying  the  debt  owing  to  B.,  and 
spontaneously  informed  B.  that  the  ship 
and  freight  would  be  available  for  hia 
(A.'s)  London  accounts,  and  that  B., 
amongst  others,  would  be  paid  the  lac  of 
rupees  thereout  -.—Held,  that  B.  bad  not 
by  the  correspondence,  upon  which  the 
plaintiflT's  case  depended,  acquired  a  lien 
on  tbe  proceeds  of  tbe  sliip,  and  that  it 
was  competent  to  A.  to  countermand  the 
order  to  his  agents  as  to  the  application  of 
such  proceeds  to  the  payment  of  B.  Mal- 
colm V.  Scott,  iii.  39 
6.  A  Calcutta  ftnn,  b^  a  letter  dated  in 
January,  and  received  in  London  on  the 
11th  March,  1841,  directed  their  London 
correspondents  to  hold  a  sum  of  money 
(equal  to  a  lac  of  rupees,  at  the  current 
rate  of  exchange^  payable  on  the  19tli 
November  following,  out  of  remittances 
and  consignments  on  the  general  account, 
at  the  disposal  of  a  creditor  of  the  Calcutta 
firm  in  Liverpool.  The  Calcutta  house  at 
the  same  time  acquainted  the  Liverpool 


ASSIGNMENT. 


AWARD. 


house  of  the  directions  which  had  heen 

E'ven.  The  Loudon  house  informed  the 
iverpool  house  that  they  had  received 
and  registered  the  order ;  and,  after  stat- 
ing that  they  were  in  advance  of  the  Cal- 
cutta house,  and  declining  to  accept  hills  for 
any  part  of  the  amount,  said,  that  if  remit- 
tances should  come  forward  to  enable  them 
to  meet  the  wishes  of  the  Calcutta  house, 
they  would  lose  no  time  in  advising  the 
Liverpool  house.  The  London  house  also, 
in  acluiowledging  to  the  Calcutta  house  the 
receipt  of  the  order,  said,  that  the  state  of 
their  accounts  did  not  then  warrant  them 
in  meeting  the  requisition,  but  they  would 
meet  it,  if  in  a  position  to  do  so  before 
November.  The  Calcutta  house  revoked 
the  order,  by  a  letter  of  January,  1842,  re- 
ceived by  the  London  house  on  the  12th 
March,  1842  :—Held,  that  the  effect  of  the 
triple  correspondence  between  the  Calcutta 
house  and  the  London  house,  the  Calcutta 
bouse  and  the  Liverpool  house,  and  the 
London  house  and  the  Liverpool  house, 
entitled  the  Liverpool  house,  as  against  the 
London  house,  to  an  account  in  equitv  of 
the  balance  on  12th  March,  1841,  on  their 

?;eneral  account  with  the  Calcutta  house 
giving  the  London  house  credit,  in  such 
account,  for  all  liabilities  incurred  by  them 
on  behalf  of  the  Calcutta  house  on  that 
day),  and  of  the  consignments  and  remit- 
tances of  the  Calcutta  house  to  the  London 
house  in  the  general  account,  which  came 
to  the  hands  of  the  latter  between  the  12th 
March,  1841,  and  the  12th  March,  1842. 
Malcolm  v.  Scottj  vi.  570 

6.  The  London  house  might  have  de- 
clined the  appropriation,  and  returned  the 
balance  of  the  account  to  the  Calcutta 
house  ;  but  they  could  not,  as  against  the 
Calcutta  house,  have  retained  any  balance 
due  to  the  Calcutta  house,  except  for  the 
purpose  which  the  latter  had  directed.    76. 

7.  Semble^  that  the  London  house  was 
not  merely  bound  to  pay  to  the  Liverpool 
bouse  the  amount  directed,  so  far  as  the 
balance  of  account  on  the  19th  November, 
1841,  enabled  them  to  do  so,  but  was 
bound  to  appropriate  all  the  remittances 
and  consignments  from  the  Calcutta  house 
on  general  account,  from  the  receipt  until 
the  revocation  of  the  order,  after  reimburs- 
ing themselves  in  respect  of  their  advances 
and  liabilities  on  behalf  of  the  Calcutta 
house  at  the  time  they  received  it.         Jb. 

8.  Semble^  that  the  communications  be- 
tween the  Calcutta  house  and  the  London 
house,  and  the  Calcutta  house  and  their 
Liverpool  creditor,  would  not  have  entitled 
the  latter  firm  to  the  account  as  against 
the  London  house,  without  the  communi- 
cations which  took  place  between  the 
London  and  the  Liverpool  firms.  76. 
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ASSUMPSIT. 

See  Account. 

ATTACHMENT. 

See  Answer— Costs — Prisoner. 

1.  The  8th  Order  of  August,  1841,  is 
not  imperative ;  a  plaintiff  may,  notwith- 
standing, proceed,  according  to  the  old 
practice,  to  enforce  appearance  by  attach- 
ment.    Collins  V.  Brown^  i.  315 

2.  Lord  Clarendon's  General  Order,  that, 
after  a  contempt  duly  prosecuted  to  an  at- 
tachment with  proclamations  returned,  no 
plea  or  demurrer  shall  be  admitted  but 
upon  motion  in  Court,  does  not  apply  to 
the  process  at  present  substituted  for  at- 
tachment with  proclamations  —  SembU. 
Robinson  v.  Stanford,  ii.  149 

3.  A  party  in  a  cause  who  has  obtained 
and  served,  according  to  the  12th  Amended 
Order  of  August,  1841,  an  order  that  his 
solicitor  shall  deliver  his  bill  of  costs  within 
a  month,  which  is  disobeyed,  is  entitled, 
under  the  15th  Order  of  August,  1841,  to 
enforce  obedience  by  the  writ  of  attach- 
ment.    Lane  v.  Oliver,  ii.  97 

ATTESTATION  OF  WILL. 
See  Legacy. 


ATTORNEY. 

See  Administration  —  Solicitor  —  Sub- 
stituted Service. 

ATTORNEY  AND  CLIENT. 
See  Discovery,  1. 

ATTORNEY-GENERAL. 

See  Charity — Charity  Estate — Costs 
— Pleading. 

ATTORNMENT. 
See  Sequestration. 

AUCTIONEER. 
See  Agent — Vendor  and  Purchaser. 

AUDITA  QUERELA. 
See  Jurisdiction. 

AWARD. 

See  Motion — Statutes,    Construction 
OF,  8  &  9  Vict.  c.  18,  8,  85. 

1.  An  award,  as  between  partnert,  pro- 
viding for  the  application  of  the  partner- 


AWARD. 


BANKRUPT. 


ship  assets  if  there  should  be  a  snrpluSf 
but  not  providing  for  the  event  of  a  de- 
ficiency, IS  not  necessarily  invalid:  for  the 
Court,  in  support  of  the  award,  may,  in  a 
proper  case,  intend  that  the  state  of  the  as- 
sets is  such  as  to  render  the  latter  provision 
unnecessary.     WiUcinson  v.  Page,       i.  276 

2.  An  award,  in  other  respects  valid,  is 
not  rendered  invalid,  owing  to  the  nature 
of  the  remedy  to  which  the  parties  are  lefl 
in  order  to  enforce  obedience  to  the  award, 
provided  the  remedy  be  sufiicient.  lb. 

8.  An  award  (under  an  order  of  refer- 
ence in  a  cause  seeking  an  account)  direct- 
ing accounts  in  question  between  the 
parties  to  be  taken,  without  ordering  pay- 
ment of  the  balance  which  shall  be  found 
due,  is  not,  therefore,  bad ;  for  the  Court 
may  enforce  payment  of  such  balance  in 
the  cause.  lb, 

4.  A  sum  of  money,  constituting  an  item 
in  an  account,  being  one  of  the  matters  in 
reference,  the  arbitrator  directed  the  ac- 
counts to  be  taken,  and  the  sum  in  question 
to  be  paid  at  a  certain  time,  without  reference 
to  the  state  of  the  accounts  at  that  time : — 
Semble,  this  does  not  necessarily  affect  the 
validity  of  the  awUrd.  lb, 

5.  Among  the  matters  referred  to  an  ar- 
bitrator, was  the  question,  whether  W.  or 
P.  ought  to  be  ultimately  liable  upon  a  pro- 
missory note,  of  which  P.  was  the  maker, 
and  W .  an  indorsee,  as  surety  for  P. ;  and 
whether  P.  was  entitled  to  an  indemnity 
from  W.  affainst  the  liability  of  P.  to  pa^ 
the  note  wnen  it  became  due  ?  The  arbi- 
trator, by  his  award,  among  other  things, 
declared  that  the  liabilities  of  P.  on  tlie 
note,  as  between  P.  and  W.,  should  re- 
main unaffected  by  the  award  : — HeUy  that 
the  award  was  not  final,  and  was  therefore 
bad.  lb, 

6.  The  submission  to  arbitration  may, 
under  the  statute  9  &  10  Will.  3,  c.  16,  be 
made  a  rule  of  Court,  not  only  afler  the 
award  has  been  made,  but  after  the  last 
day  of  the  term  following  the  publication 
of  the  award ;  and  when,  therefore,  it  is 
no  longer  open  to  either  party  to  complain 
of  the  award  on  the  CToimd  of  corruption 
or  undue  practice.    Heming  v.  Swinnerton^ 

V.  860 

7.  An  objection  to  the  validity  of  an 
award,  apparent  upon  the  award,  is  not  an 
objection  to  making  the  submission  a  rule  of 
Court  under  the  statute.  lb, 

8.  A  motion  to  make  a  submission  to  ar- 
bitration a  rule  of  Court  under  the  statute 
may  be  made  ex  parte — Semble,  lb, 

9.  Commissioners  appointed  under  an 
Act  of  Parliament,  to  set  out  the  metes  and 
bounds  of  mines  and  quarries  in  the  Forest 
of  Dean,  and  to  fix  the  rent  to  be  paid  for 
the  same,  held,  under  the  terms  of  tne  Act, 
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to  have  no  power  to  compel  a  miner  to  pay, 
in  money,  for  by-gone  workings,  or  to  ex- 
clude him  from  the  award  if  he  refused  to 
make  such  payment.  Attorney-General  \, 
Jackson,  v.  856 

10.  Commissioners  appointed  by  an  Act 
of  Parliament  to  determine  the  respective 
rights  of  the  Crown  and  the  customary 
miners  on  Crown  lands,  had  made  an  award, 
giving  a  benefit  to  a  miner,  but  had  required 
such  miner  to  submit  to  terms  which  they 
had  no  power  to  impose,  and  which  the 
miner  did  not  afterwards  fulfil: — Held, 
that,  after  the  time  limited  by  the  Act  for 
making  the  award  had  expired,  the  Court 
would  not  set  aside  the  award  at  the  suit  of 
the  Crown,  as  it  could  not  then  restore  the 
miner  to  his  rights  under  the  Act.         lb. 

11.  In  the  case  of  an  award  made  upon 
the  fiuth  of  a  parol  contract,  entered  mto 
by  a  party  taking  a  benefit  imder  the 
award,  that  such  party  would  pay  a  sum 
of  money  to  the  Crown,  an  information  by 
the  Crown  seeking  specific  performance  of 
the  parol  contract,  and  thereby,  in  effect, 
to  add  the  parol  agreement  to  the  award, — 
cannot  be  sustained.  lb. 

12.  Semble — ^The  refusal  to  pay  a  sum  of 
money  according  to  an  agreement,  upon 
the  faith  of  which  an  award  was  made,  al- 
though it  was  a  stipulation  which  the  com- 
missioners making  the  award  were  not  em- 
powered to  insist  upon, — would  be  a  ground 
upon  which  in  equity  the  party  to  whom 
the  monies  were  to  have  been  paid  might 
resist  the  performance  of  the  award,  if  the 
other  party  had  sought  the  aid  of  the 
Court  to  enforce  it.    S.  C.  v.  366 

BAILD^F. 
See  Infant. 

BANK  OF  ENGLAND. 

See  Costs— Statutes,  Construction  of, 
1  &  2  Vict.  c.  110,  ss.  14, 16. 

The  Bank  of  England  ought  not  to  be 
made  a  party  to  a  suit  for  the  purpose  of 
ffiving  effect  to  a  charge  upon  stock  stand- 
mg  in  the  name  of  a  felon  convict.  Perkins 
V.  Bradley,  I  219 

BANKERS. 
See  Trustee  and  Cestui  que  Trust. 

BANKRUPT. 

iS^  Assignee — Costs — HEARma — ^Inter- 
pleader— Statutes,  Construction  of, 
13  Eliz.  c.  5— Trustee  and  Cestui  que 
Trust— Witness. 

1.  The  diselaimeT  by  the  assignees  of  a 


BANKRUPr. 

btnkrupt  of  the  equity  of  redemption  of  a 
termof  years,  vested  in  the  bankrupt  by  the 
devise  to  him  of  the  fee-simple  of  the  some 
eBtate,  renders  the  hankrupt  a  necessary 
party  to  a  hill  of  foreclosure — Semble.  Sin- 
gUton  V.  Coi,  iv.  320 

2.  Where  a  defendant  becomes  liank- 
rupt  before  he  has  answered  the  bill,  and 
ft  supplemental  bill  is  file<1  by  tliu  plaintiif 
^»n9t  the  assignees  of  the  bankrupt  de- 
fendant, stating  tlio  bankruptcy,  it  is  not 
proper  for  the  plaintitT,  after  filing  such 
eupplemental  bill,  to  issue  process  to  com- 
pel the  bankrupt  himself  to  answer  the 
origiual  bill.  It  is  tlic  same  where  both 
the  plaintifF  and  defendant  becume  bank- 
rapt  before  the  defendant  has  answered 
the  bill,  and  the  supplemental  bill  is  tiled 
by  the  aasignees  of  uie  plaintiff  against  the 
assignees  of  the  defendant.  The  clerk  of 
record  and  writs  will,  in  such  cases,  give 
the  usual  certificate  for  setting  down  the 
CBOse,  without  any  answer  from  the  bank- 
mpt  being  on  the  file.  Robertson  v.  SoMth- 
gate,  v.  223 

3.  Where  a  defendant  becomes  bankrupt 
after  the  institution  of  tlie  suit,  and  his 
assignees  are  made  parties  by  supplemental 


nipt  to  the  hearing,  by  serving  him 
the  subpcens  to  hear  judgment.     Slakl- 
tchmidt  V.  Lett,  \.  595 


BANKRUPTCY. 

See  AuKNATiOH— Dismiss AL — Husbahd 
AND  Wife — Joint  Tenancy— Juris- 
diction— Official  Assiqnkk — Policy 
OF  In BU RANCH— Tbustkb  and  Cestui 
QUE  Trust. 

1.  Ajoint  fiat  in  bankruptcy  was  issued 
against  two  partners,  pending  a  suit  by 
one  of  them  against  tiie  other  and  a  third 
person  who  had  previously  retired  Irom 
the  business,  to  set  aside  the  partnership 
■greement  on  the  ground  of  fraud  and 
misrepresentation  on  the  part  of  borh  de- 
fendants, and  for  repayment  of  the  monies 
which  the  plointilf  hod  brought  into  the 
concern  under  that  agreement.  The  as- 
■ignees  obtained  leave  from  the  Court  ol' 
Review  to  prosecute  the  suit  against  the 
retired  partner,  and  they  proceeded  b; 
supplemental  hill,  in  which  the  creditors' 
Bssigiiees  were  plaintilfs  and  the  official 
assignee  and  the  retired  partner  were  de- 
fendants : — Held,  that  the  creditors'  assig- 
nees, who  represented  notonly  the  original 
Elaintiff  on  whose  behalf  relief  was  sought, 
ut  also  the  bankrupt  partner  who  was  an 
original  defendant  against  whom  relief  irac 
•ought,  could  not  sustain  the  suit  against 
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BILL  OF  DISCOVERY. 
lioberlton 


.  SouA- 


the  retired  partner 

gale,  VI.  ixtD 

2.  Semble,  that,  in  such  a  case,  the  suit 

night  have  been  prosecuted  by  aasigneei 

f  pointed  to  represent  the  separate  eitate 
the  plaintifTiii  the  origiiial  suit.  lb. 

8.  Q'uerc,  whether,  if  it  had  api«ared  in 
evidence  in  the  suit,  that  the  defendant, 
the  retired  iiartner,  was  alone,  or  other- 
wise, answerable  for  the  frand,  the  Court 
could,  in  such  a  case,  have  made  a  condi- 
tional decree,  imposing  terms  upon  the 
plaintiffs,  as  representing  the  bankrupt,  who 
was  originally  charged  as  defendant.       lb. 

BARON  AND  FEME. 


BAPTISTS. 

See  TruBTEB  AND  ClSTUI  QUI  TatJffT. 

BEQUEST  TO  DECEASED  CHILD. 

See  Statutes,  Cosstri-ction  of,  7  WUl 
i  /,- 1  Vict.  c.  26 


BIDDER  AT  SALE. 
See  Vesiwr  and  Pd 


No  order  will  be  made  to  open  biddings 
until  the  report  of  the  purchase  has  been 
made.    Lovegrove  v.  Cooper,  ix.  279 


BILL. 

See  Amendment — ArrESJnn,  vol.  ix,  p- 

Ixv  —  Infant  —  Inter  kooatories  — 

Plbauinq  —  Revivor  —  Substitutkd 

Se  n  VIC  B — Su  PrLBMZNT. 

It  is  not  ncceaaary  to  serve  an  office  copy 
of  the  bill  upon  a  party  to  the  suit  under 
tlie  23rd  Order  of  August,  1841,  in  order 
that  he  may  be  bound  by  the  proceedings 
in  the  cause.    An  examined  copy  of  the 


BILL  AND  ANSWER. 
See  Evidence. 

BILL  OF  DISCOVERT. 

Su  Appendix,  vol.  ix,  p.  Ixv — Costs — 

Discovert. 


BILL  OF  EXCHANGE. 


BREACH  OF  TRUST. 


BILL  OF  EXCHANGE. 

See  Trcstee  and  Cestui  que  Trust. 

1.  The  acceptor  of  a  bill  of  exchange, 
who  had  by  the  hauds  of  the  drawer  as  Lis 
agent,  paid  the  amoant  of  the  bill  after  it 
became  due  to  an  indorsee  for  value,  with- 
out procuring  it  to  be  delivered  up,  filed 
his  bill  against  such  indorsee  for  value  and 
a  subsequent  indorsee,  charging,  that  the 
indorsee  to  whom  the  payment  had  been 
made  had  afterwards  indorsed  the  bill  to 
the  other  defendant  without  consideration, 
in  order  to  recover  the  money  from  the 
plaintiff^  a  second  time,  an<l  praying  that 
an  action  commenced  against  him  for  tlie 
amount  might  be  restrained,  and  the  bill 
delivered  u[)  to  be  cancelled.  Demurrer, 
— ^for  want  of  tlie  drawer  as  a  party  to  the 
suit — ovemded.     Earle  v.  Holt,        v.  180 

2.  A.  accepted  a  bill  of  exchange  for 
£150  drawn  by  and  for  the  accommodation 
of  B.  B.  indorsed  the  bill,  and  then,  in 
order  to  facilitate  its  being  discounted,  pro- 
cured C.  to  indorse  it.  B.  subsequently, 
and  before  it  became  due,  delivered  the 
bill  to  a  person  wlio  advanced  him  £100 
upon  it.  When  the  bill  became  due,  the 
holder  demanded  payment  of  the  £100 
from  C,  and  C.  some  weeks  afterwards 
took  up  the  bill  by  giving  the  holder  a  new 
bill  of  excliange  for  £1G0 ;  and  tlic  holder 
then  paid  him  a  further  sum  of  £50,  in 
addition  to  the  £100  he  had  formerly  paid  to 
B.  C.  brought  his  action  against  A.  upon 
the  bill,  and  B.  filed  his  bill  to  restrain  the 
action,  and  have  the  bill  delivered  up. 
The  common  injunction  was  obtained,  but 
was  dissolved  on  the  merits,  and  C.  reco- 
vered judgment  in  tlic  action.  At  the 
hearing,  the  bill  was  dismissed  for  want  of 
equity,  with  costs.     Hammon  v.  Sedgwick, 

vi.  256 


BILL  IN  PARLIAMENT. 
See  Trustee  and  Cestui  que  Trust. 

BILL  OF  REVIVOR. 

See  Demurrer — ^Pleading. 

The  fact  that  an  appearance  has  been 
entered  b^  the  nlaintitf  for  the  defendant 
to  an  original  bill,  under  the  8th  Order  of 
Auf^ust,  1841,  or  that  an  original  bill  has 
been  taken  pro  confesso  against  a  defendant 
under  the  1st  Order  of  April,  1842,  is  no 
ground  for  taking  either  of  those  steps  on  a 
mere  bill  of  revivor  in  the  same  suit 
against  such  defendant,  without  previously 
going  through  all  the  preliminary  steps, 
as  in  the  case  of  an  original  bill.  EUoft 
V.  Brown,  ii.  622 
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BILL  OF  SALE. 
See  Evidence. 

BILL  TO  PERPETUATE  TESTI- 
MONY. 

Where  depositions,  taken  in  a  suit  to 
perpetuate  testimony,  are  required  to  be 
used  in  a  trial  at  law  not  imder  the  con- 
trol of  tlic  Coiurt,  the  order  is,  that  the 
depositions  be  published,  and  that  the  offi- 
cer attend  with  and  produce  to  the  Court 
of  law  the  record  of  the  whole  proceed- 
ings, and  tliat  the  parties  may  make  such 
use  of  the  same  as  by  law  they  can. 
Attorney' General  v.  Ray^  ii  518 

BOARDERS. 
See  Grammar  School. 

BOND. 

See  Consideration — Equitable  Set-off 
—  Executor  —  Statutes,  Construc- 
tion OF,  8  ^  9  Vkt.  c.  18,  8.  86. 

BOND  DEBT. 
See  CREDnoRs'  Sun. 

BOOKS  AND  DOCUMENTS. 

See  Partnership — Plea. 

BOROUGH. 

See  Statutes,  Construction  of,  8  &  9 

Vict,  c.  18. 

BOTTOMRY. 

See  Ship. 

BOUNDARY. 

See  Charitable  Trust — Specific  Per- 
formance— Vendor  and  Purchaser. 

BREACH   OP  COVENANT  AFTER 
DEATH  OF  COVENANTOR. 

See  Covenant. 

BREACH  OF  INJUNCTION. 
See  Injunction. 

BREACH  OF  TRUST. 

See  Acquiescence — Parties — Priorttt 
of  Incumbrancers  —  Tbustes  and 
Cestui  que  Trust. 


BRICK  BURNING. 


CHAMPERTY. 


BRICK  BURNING. 

See  Nuisance. 

BRmSH-BORN  SUBJECT. 

See  Alibn. 


BROKER. 

1.  Brokers,  in  the  city  of  London,  being 
directed  to  purchase  iron,  delivered  to  the 
buyer  bought  notes,  purporting  to  be  notes 
of  the  contract  for  tne  iron,  not  disclosing 
the  name  of  the  seller,  the  brokers  guaran- 
teeing the  performance  of  the  contract ; 
and  tne  buyer  paid  the  brokers  their  com- 
mission, together  with  a  deposit  in  part 

Eayment  of  the  price  of  the  iron.  The 
uyer  afterwards  discovered  that  there  was 
no  principal  seller  of  the  iron,  other  than 
one  of  the  firm  of  brokers,  who  intended 
himself  to  perform  the  contract ;  and  upon 
a  bill  filed  by  parties  from  whom  the  buyer 
of  the  iron  had  obtained  money  on  the 
security  of  the  contracts,  the  deposits  were 
ordered  to  be  repaid,  with  interest.  Wilson 
V.  Short,  vi.  366 

2.  If  in  such  a  case  the  plaintifis  had, 
before  the  bill  was  filed,  abandoned  all  in- 
terest in  the  contracts  for  the  iron,  they 
could  not  afterwards  sue  for  the  recovery 
of  the  deposits ;  but  the  cancellation  of 
certain  letters  which  gave  the  plaintiffs  an 
interest  in  the  contract  as  against  the 
brokers,  the  plaintifi^s  being  at  the  time  of 
such  cancellation  ignorant,  and  the  brokers 
knowing  the  truth  of  the  case,  does  not  in 
eouity  protect  the  brokers  from  the  claim 
or  the  pldntififs  for  the  recovery  of  the 
deposits.  lb. 

3.  If  the  plaintifis  had  known  that  the 
brokers  were  also  the  sellers  of  the  iron, 
or  if  the  plaintiffs  were  otherwise  not  de- 
ceived by  their  representations,  they 
would  not  have  been  entitled  to  relief  in 
equity.  lb, 

4.  Knowledge  by  the  buyer  of  the  fact 
that  there  was  not  any  seller  of  the  iron 
other  than  the  brokers,  would  not  affect 
parties  advancing  money  to  the  buyer  on 
the  faith  of  representations  made  to 
them  by  the  brokers,  that  the  contract 
was  regular  and  valid,  nor  deprive  such 
parties  of  their  right  of  rescinding  the 
transaction,  and  recovering  payments  which 
had  been  made.  lb. 

5.  There  is  a  remedy  in  equity  as  well 
as  at  law,  by  a  principal  against  his  broker 
or  agent,  to  recover  a  sum  of  money  paid 
to  the  broker  on  his  untrue  representation, 
that  he  had  entered  into  a  contract  for  his 
principal,  which  alleged  contract  had  in 
fact  no  existence.  lb, 
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BUILDING  SOCIETY. 

The  plaintiff"  became  a  member  of^  and 

Purchased  twelve  shares  and  a-half  in  a 
uilding  society,  constituted  under  the 
statute  6  &  7  VVill.  4,  c.  32,  and  the  socie^ 
advanced  a  sum  of  £750  in  respect  of  such 
shares,  upon  a  conveyance  of  certain  pro- 
perty to  the  trustees  of  the  society  by  way 
of  mortgage.  According  to  the  rules  of 
the  society,  10«.  per  month  subscription, 
and  4«.  per  month  redemption  monies,  were 
payable  on  each  share,  until  a  sum  of  £120 
per  share  should  be  realised  for  the  non- 
purchasing  members.  On  a  bill  against 
the  trustees  for  redemption : — Held,  that, 
upon  the  terms  of  the  mortgage-deed  and 
the  rules  of  the  socie^,  the  plaintiff  was 
entitled  to  redeem  only  upon  payment  of 
all  the  future  subscriptions  on  his  shares 
until  the  dissolution  of  the  society ;  the 
probable  duration  of  the  society  to  be  as- 
certained by  calculation,  and  the  future 
Sajonents  to  be  treated  as  if  immediately 
ue.     Mosley  v.  Baker,  vi.  87 

BYE-LAWS. 

See  Custom. 


CANAL  NAVIGATION  SHARES. 
See  Chaioty. 

CASES  AND  OPINIONS. 

See  Production  of  Documents. 

CATHEDRAL. 
See  Dean  and  Chapter. 

CERTIFICATE. 
See  Commission. 

CERTIFICATE  OF  SHIP  REGISTRY. 

See  Ship. 

CESSER. 
See  Limitation  Over, 

CHAMPERTY. 

See  Specific  Performance. 

1.  Though  the  Court  will  not  enforce  a 
contract  for  the  purchase  of  a  litigated 
right,  yet  if  a  lawful  contract  for  the  pur* 
chase  of  an  undisputed  right  be  made,  and 
the  necessity  for  litigation  as  against  tUrd 
persons  arise  out  of  circumstances  after- 
wards discovered,  the  purchaser  or  assignee 
is  not  precluded  from  suing  upon  Ids  con* 


CHAMPERTY. 


CHARGE. 


tract.  It  is  not  champerty  where  the  right 
purchased  was  originally  clear,  but  the 
litigation  is  the  result  of  circumstances 
subsequently  arising  or  subsequently 
known.     Wilson  v.  Short,  vi.  366 

2.  An  agreement  may  amount  to  cham- 
perty or  maintenance,  or  savour  of  cham- 
perty, though  made  between  persons  not 
standing  in  the  relation  of  solicitor  and 
client,  or  in  any  analogous  relation ;  and 
such  an  agreement,  if  not  amounting  strictly 
to  champerty  or  maintenance,  so  as  to  con- 
stitute a  punishable  offence,  may  still  be 
against  the  policy  of  the  law,  and  mischie- 
vous, and  such  as  a  Court  of  equity  ought 
to  discourage  and  relieve  against.  Reynell 
V.  Sprye,  viii.  274 

CHANCELLOR  OF  EXCHEQUER. 
See  Charitable  Use. 

CHARGE. 

See  Marshallinq — Merger — Statutes, 
Construction  of,  3  &  4  Will,  4,  c.  27 — 
Tenant  for  Life — Tenant  fob  Life 
AND  Remainderman. 

1.  The  testator  devised  his  estate  to  a 
trustee  upon  certain  uses,  and  directed  him 
to  raise,  by  sale  of  the  timber  and  other 
trees  growing  thereon,  £1,000,  which  he 
bequeathed  to  the  plaintiff,  to  be  paid  at 
his  age  of  twenty-four,  without  interest  in 
the  meantime ;  and  after  giving  other  pe- 
cuniary legacies,  the  testator  bequeathed 
the  residue  of  his  personal  estate,  subject  to 
the  pa3rment  of  his  legacies,  debts,  funeral 
and  testamentary  expenses,  to  certain  lega- 
tees therein  named ; — Heldy  on  demurrer 
by  the  executor  to  a  bill  by  the  plaintiff 
to  have  the  legacy  of  £1,000  raised  by 
sale  of  the  timber,  and,  if  the  same  should 
be  insufficient,  out  of  the  personal  estate, 
that  the  legacy  of  £1,000  was  not  charged 
upon  the  personal  estate.  Dickin  v.  Ed- 
wards, iv.  278 

2.  By  a  marriage  settlement  in  1779, 
lands  were  conveyed  to  the  use  of  the  hus- 
band (the  settlor)  for  life ;  remainder  to 
the  wife  for  life ;  remainder  to  the  children, 
as  they  or  the  survivor  should  appoint; 
and,  in  default  of  appointment,  to  the  heirs 
of  the  body  of  the  wife  by  the  husband ; 
and,  in  default  of  such  issue,  the  lands  to 
stand  charged  with  a  sum  of  £2,000  to  the 
wife^s  father,  his  heirs  and  assigns.  Li 
1798,  the  husband  and  wife,  by  a  deed  re- 
citing the  first  deed,  that  there  was  no  issue 
of  the  marriage,  and  that  they  intended  to 
bar  all  the  estates  and  provisions  in  the 
former  settlement,  and  to  settle  the  lands 
to  new  uses  thereby  declared,  eoYenanted 
to  levy  a  fine  for  that  purpose,  to  enure  to 
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such  uses  as  they  should  appoint ;  and,  in 
de&ult  of  such  appointment,  to  the  use  of 
the  husband  for  life ;  remainder  to  trustees 
for  a  term  of  years  ;  reminder  to  the  wife 
for  life  ;  and,  afler  the  decease  of  both,  to 
the  use  of  the  heirs  and  assigns  of  the  hus- 
band. And,  as  to  the  term,  upon  trust 
to  raise  £2,()00,  and  pay  the  same  to  the 
wife,  or  as  she  should  appoint,  and,  in  case 
of  her  death  without  appointment,  to  her 
next  of  kin.  The  fine  did  not  bar  the  first 
charge.  On  a  bill  by  the  representative 
of  the  wife^s  father,  who  was  also  one  of 
the  next  of  kin  of  the  wife  (after  the  death 
of  the  husband  and  wife  without  issue  or 
appointment),  to  procure  both  sums  of 
£2,000  to  be  raised  out  of  the  settled 
lands  : — Held,  that,  notwithstanding  the 
recital,  in  the  deed  of  1798,  of  the  intention 
of  the  parties,  that  the  first  charge  of 
£2,000  should  be  extinguished,  and  al- 
though such  charge  still  remained,  yet  the 
trusts  of  the  term  for  raisins  the  second 
charge  of  £2,000  were  not,  tnerefore,  in- 
operative, but  the  same  must  still  be  ear- 
ned into  execution ;  and  that  both  sums 
of  £2,000  must  therefore  be  raised.  Farr 
V.  Sheriffs ;  Dykes  v.  Farr,  iv.  612 

3.  The  lessee  for  years  of  tenements, 
part  of  a  manor  held  under  a  lease  from 
tenants  of  the  manor,  who  were  trustees 
of  a  charity,  by  which  the  lessee  had  cove- 
nanted to  pa^  the  fines  and  expenses  which 
should  be  mcurred  firom  time  to  time 
during  the  term,  in  fiUinj^  up  the  number 
of  trustees  when  reduced  to  five,  with  a 
proviso  for  re-entry  by  the  lessors  in  case 
the  fines  should  not  be  paid  by  the  lessee. 
The  lessee  devised  the  leasehold  estate 
and  other  leasehold  property,  and  shares, 
stocks,  funds,  and  securities,  and  all  other 
her  personal  estate,  to  trustees  for  her  two 
nieces,  for  their  lives,  with  remainder  to 
their  respective  children,  and  remainders 
over.  Tne  number  of  trustees  became  re- 
duced to  five  shortly  before  the  death  of 
the  lessee,  and  became  again  reduced  to 
five  some  years  afterwards.  Litigation 
with  the  lord  of  the  manor  commenced  in 
the  life  of  the  lessee,  and  was  continued 
after  her  decease  as  to  the  amount  of  the 
fines :  the  dispute  was  ultimately  compro- 
mised by  the  payment  of  a  sum  by  the 
devisee  of  the  leasehold  estate,  in  respect 
of  each  renewal  and  of  certain  costs: — 
Held,  that  the  fine  payable  in  respect  of 
the  admission  of  the  trustees,  which  be- 
came necessary  in  the  life  of  the  testatrix, 
to  fill  up  the  number,  and  the  costs  of  the 
litigation  in  respect  of  such  fine,  were  pay- 
able out  of  the  general  personal  estate  of 
the  testatrix,  exclusiye  of  the  leaseholds ; 
and  that  the  fine  which  beoune  payable 
for  filling  up  the  number  of  trustees  when 


CHARGE. 

H  became  necesBary  to  do  so  after  tbe 
death  of  the  testatrix,  were  payable  by  the 
devisees  of  tlie  particular  leasehold  estate, 
and  not  by  the  geueral  iiersoiial  estate. 

FUzunlUaroM  v.  Kelli/,  x.  2G6 

4.  An  estate  was  Jerised  to  the  elileat 
■on  of  the  testator,  in  fee,  charged  witli 
four  portioTLB  of  £6,000  each  fur  younger 
children.  Tlie  eldest  son,  nii  liis  niarri^, 
settled  tbe  estate  to  the  use  of  liis  intended 
wife  after  his  decease,  for  her  life,  if  she 
aliould  survive  him,  witli  rcmainilcr  to 
hiniself  hi  fee,  and  covenanted  n-itliin  sii 


off  one  sum  of  4:5,000,  and  ilied  ii 
HeU,  that  the  husband  n'as  not  a  purcliaaer 
wider  the  settlement,  and  that  the  cove- 
nant in  the  settlement  could  not  be  taken 
to  liave  been  for  indemnity  only ;  but  that, 
M  lar  as  the  wife  and  youneer  children 
were  concerned,  the  husband  had  adopted 
tbe  purtioQS  as  his  own  debt,  and  thai  he 
had  also  made  them  liia  debt  as  between 
his  real  and  personal  representatives.  Bar- 
ham  V.  The  Earl  of  Clarendon,  I.  126 

6.  When  a  man  covenants  upon  his 
marriage  to  lay  out  money  in  tlie  purchase 
of  land,  and  to  settle  tbe  land  when  pur- 
chased in  favour  of  his  wife  and  chilien, 
with  remainder  to  himself  in  fee,  the  money 
■a  converted  into  land,  not  oid^  in  favour 
of  the  wife  and  cliildreu,  but  in  favour  of 
tbe  heir  also ;  and  the  heir  may  enforce 
tlie  covenant  where  anv  of  the  uses  of  the 
settlement  subsist  at  tlic  death  of  the  co- 
venantor, lb. 

6.  \Vhere  certun  annuities  and  an  an- 
nual allowance  were  directed  to  he  r^sed 
out  of  the  annual  rents  and  profits  of  an 
estate,  and  paid  and  applied  for  the  usce  of 
the  daughters  of  the  testator,  and  the  sur- 
plus of  the  siud  rents  and  profits  to  be  ac- 
cumulated for  twenty-one  years,  or  until 
sums  of  £40,000  and  £100,000  should  be 
raised  and  invested,  when  the  annuities  and 
allowance  should  cease ;— it  was  helil,  tliat 
the  annuities  and  allowance  were  nut 
charges  on  the  corpus  of  the  estate  \  but 
tliat  the  errearB  of  such  annuities  and  al- 
lowance, which  the  rents  and  protitsduring 
the  twenty-one  years  bad  been  insufficient 
to  |iay,  ought  to  be  raised  and  paid  out  of 
the  rents  oiul  profits  accruing  alter  the  ex- 
piration of  the  twenty-one  years.  Forba 
V.  Hickardaon,  li.  354 

CHARGE  OF  DEBTS. 
Sta    Covenant — Trustee    jhhd    Cestui 

QUE  TbD8T. 

CHAKGE  ON  RAH-WAY  DEPOSITS. 
See  Joint  Stock  Compamt. 
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CHARGING  ORDER. 


CHARITABLE  BEQUEST. 

1.  Bequest  of  stock  to  the  "Sodety  fbr 
Bettering  the  Condition  of  the  Poor,"  upon 
trust  to  ajiply  the  income  in  the  payment 
of  the  house-rent  of  seven  or  more  country 
labourers  in  tlie  principality  of  Wales,  se- 
lected in  a  certain  manner  ;  and  beqnest 
of  other  stock  to  the  "  Society  for  the  En- 
couragement of  Female  Servants,"  upon 
trust  to  distribute  the  income  annually  in 
gratuities  to  servants  in  the  same  prin- 
cipality, selected  in  a  cert^n  manner.  The 
two  societies  renounced  the  respective 
trusts,  and  diaolaimed  the  legacies  ■.—Held, 
that  the  discretion  of  the  trustees  was  not, 
in  these  coses,  of  the  essence  of  the  trust; 
that  tbe  trust  being  originally  created  for 
certain  definite  objects,  and  not  a  gift  to 
charity  generally  or  indefinitely,  it  was  not 
a  case  in  which  the  disposition  of  the  fund 
required  the  authority  of  the  sign  manual; 
and  that  the  Court  would  carry  the  trust 
into  effect  by  means  of  a  scheme.  Reeve 
V.  Attorney- General,  iii.  191 

2.  A  bequest  of  a  legacy  to  trustees 
"upon  trust  to  pav,  divide,  or  dispose 
thereof,  unto  or  for  tlie  benefit  or  advance- 
ment  of  such  societies,  subscriptions,  or 
purposes,  having  regard  to  the  glory  of  God 
in  Ine  ijiirilual  welfare  of  UU  creatures,  as 
they  shall  in  their  discretion  see  fit,"  con- 
strued to  be  a  gill  for  religious  pur|K>ses, 
and  restricted  to  such  purposes.  Towns- 
end  V.  Caruj,  iii.  267 

3.  A  bequest  for  a  religious  purpose  is 
a  valid  charitable   bcq^<ie»l,   although  tbe 

Eaiamount  religious  object  might,  possibly, 
e  effected  by  an  application  of  part  of  the 
Amd  to  a  purpose  which,  separately  token, 
would  not  be  strictly  charitable.  lb. 


d  benefit  of  any  of  the  ministers 
and  members  of  the  churches  now  forming 
upon  the  apostolical  doctrines  broitcht  for- 
ward by  the  late  Kdward  Irving,  who  may 
be  persecuted,  aggrieved,  or  in  poverty,  for 

fireaching  or  upholding  tiiose  doctrines ;  or 
lalf  the  sum  may  be  atipropriated  for  the 
benefit  of  the  church  founded  by  the  late 
Edward  Irving  in  Newm an- street ; — Held, 
to  be  a  valid  cuaritable  bequest  of  a  per- 
petual annuity.  AUorney- General  v.  Laiees, 
viii.  32 
5.  It  is  not  necessary,  to  constitute  a 
good  charitable  bequest,  that  the  objects  to 
be  benefited  must  be  shown  tobeof  necea- 


CHARITABLE  BEQUEST.  CHARITABLE  TRUST  OR  USE. 

sity  a  permanent  and  enduring  class ;  for,  vigation  Company  for  charitable  uses,  held 

if  the  objects  should  fail,  the  Court  may  to  be  good ;  out  a  bequest  of  securities 

administer  the  charity  cy  pres,               lb,  upon  the  toUs,  rates,  and  duties,  and  upon 

6.  A  bequest  to  the  Queen's  Chancellor  the  general  estate  of  the  company,  created 
of  the  Exchequer  for  the  time  being,  to  be  by  assignment  thereof  by  way  of  mort- 
by  him  appropriated  to  the  benefit  and  ad-  gage,  as  being  a  charge  upon  land — held 
vantage  of  Great  Britain,  held  to  be  valid  to  be  void,  under  the  statute  9  Geo.  2,  c. 
so  far  as  related  to  the  pure  personalty,  36.  In  re  Maria  Langham,  x.  446 
but  void  in  respect    of    the    personalty 

savouring  of  realty.     Nightingale  v.  Goul- 

bum,                                                 V.  484  CHARITABLE  TRUST  OR  USE. 

7.  The  testatrix  directed  her  executors  e.^  OrATTirKfl  roNSTRrmox  of  9  Geo  2 
to  apply  such  part  of  her  residuary  estate  ^^^  statutes,  Constrlction  of,  y  Ueo,  Z, 

as  by  law  might  be  legally  applied  to  such  -  *  ,  .  ,  *  *  y.  i  j  j 
purposes,  in  the  endowment  of  district  ^^-A'  bemg  a  lessee  of  lands  under  a 
churches  or  chapels  m  populous  parishes,  chanty,  and  bemg  also  the  owner  of  an  ad- 
in  order  that  the  poor  might  have  the  Joining  public-house  and  premises,  was,  m 
Gospel  preached  to  them  in  this  country,  1794,  appomted  a  trustee  of  the  chanty, 
adding,  that  she  wished  a  preference  to  be  ^nd,  jointly  with  the  other  trustees,  took  a 
given  to  the  parishes  of  which  the  churches  ^^'Jl^y^*^^  ?^  ^^^  chanty  estates.  A.,  m 
were  under  the  patronage  of  certain  1817,  afhir  the  expiration  of  his  lease  took 
tnistees  :--Held,  that  the  Request  created  another  lease  for  twenty-one  years  of  lauds 
a  trust  for  the  endowment  of  churches  of  the  chanty,  which  were  descnbed  as 
and  chapels  already  in  existence,  and  also  P^^  of  a  room  m  the  public-house,  but 
of  churches  or  chapels  thereafter  to  be  were  not  otherwise  detmed.  A.  subse- 
built,  whether  upon  sites  already  in  mort-  3"ently  sold  the  public-house  to  the  de- 
mam,  or  which  might  thereafter  be  ac-  tendants  B.  and  C,  and  died ;  and  B.  and 
quired  and  brought  into  mortmain.  Ed-  C.,  in  July,  1823,  took  a  conveyance  and 
wards  v.  Hall                                       xi.  1  assignment  of  the  freehold  premises  and 

8.  That  the  words  "endowment  of  dis-  the  lease,  from  the  executors  of  A.  In 
trict  churches  or  chapels "  meant,  not  an  1^32,  B  became  a  trustee  and  executed 
endowment  by  the  purchase  of  land,  nor  the  deed  of  tnist,  in  which  the  whole  of  the 
an  endo%vment  by  the  building  or  repair  of  room  m  the  pubhc-house,  aiid  other  parts 
the  fabrics  of  churches  or  chapels,  but  by  ^^^^e  premises,  were  descnbed  as  the  pro- 
making  a  provision  for  persons  connected  P^rty  of  the  clianty  In  May,  1843,  the 
therewith  or  officiating  tlierein.              lb.  mfonnation  was  filed,  at  the  suit  of  the 

9.  A  bequest  of  a  fund  for  building  a  tnistees  other  than  B.,  claiming  rent  m  re- 
school,  almshouse,  or  other  charitable  m-  ^pect  of  the  whole  of  the  room  m  the 
stitution,  not  expressing  that  it  is  to  be  P»fblic-house,  and  other  parts  of  the  pre- 
erected  on  land  already  in  mortmain,  or  mises,  as  being  tlie  pronertv  of  the  chanty, 
not  otherwise  excluding  the  necessity  of  "^  ^^\^  occupation  of  the  defendwits ;  and 
acquiring  land  for  the  purpose  of  carrying  prayj^g  that  the  defendants  might  be  de- 
out  the  tnist,  is  constnied  as  in  effecta  cf^^d  to  convey  tlie  lands  in  question  to 
direction  to  purchase  land,  and  is  void  the  trustees  of  the  charity  :—HcW,  that  the 
under  the  statute  9  Geo.  2,  c.  36 ;  but  if  defendant  B.,  bemg  one  of  the  trustees  of 
it  be  not  in  any  event  necessary  in  the  ^^  chmiy  estate,  the  smt  could  be  sus- 
execution  of  the  tnist  which  the  bequest  famed  against  B.  and  C.,  notwithstand- 
attempts  to  create,  that  land  should  be  ^""S  the  other  trustees  might  be  able  to 
purchased  and  brought  into  mortmain,  and  proceed  at  law  by  ejectment.  Attorney- 
the  trustee  has  the  option  of  performing  (general  y,  I'lint,  iv.  147 
the  trust  without  that  consequence,  the  2.  That,  so  far  as  the  case  was  one  of 
bequest  is  not  within  the  statute,  and  is  trust,  it  was  one  of  express  trust  within 
valid.                                                        lb,  the  sect.  25  of  the  statute  3  &  4  Will.  4,  c. 

10.  Consideration  of  bequests  which,  97,  and,  therefore,  the  information  having 
although  they  do  not  create  tnists  for  the  been  filed  within  twenty  years  after  the 
purchase  of  land  to  charitable  uses,  yet  do  conveyance  was  executed  to  the  defendants 
attempt  to  create  trusts  which  cannot  be  B.  and  C,  the  statute  was  not  a  bar  to  the 
performed  unless  land  lie  brought  into  suit.  Jb, 
mortmain  by  other  means,  and  wnich  are  3.  That  B.  and  C,  having  notice  of  the 
therefore  inducements  to  such  disposition  title  of  the  charity  to  a  part  of  the  room 
of  land,  and  have  been  held  to  amount  to  not  particularly  specified  or  defined  by 
a  firaud  upon  or  an  evasion  of  the  statute,  metes  and  bounds,    could  not  insist  on 

lb.  being  purchasers  for  value  without  notice 

11.  A  bequest  of  shares  in  a  Canal  Na-  of  any  part  of  such  room ;  and,  inasmuch 
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as  B.  and  C.  had  not  proved  that  they  had 
acquired  the  legal  estate  in  the  other  parts 
of  the  premises  claimed  by  the  charity, 
and  the  equitable  interest  of  the  charity,  if 
any,  was  prior  to  that  of  the  defendants, 
it  was  not  a  case  in  which  the  defendants 
could  rely  on  the  defence  of  a  purchase  for 
value  without  notice.  lb, 

4.  The  Attomey-Greneral  and  plaintiffs 
being  entitled,  as  against  B.,  one  of  the 
tenants  in  common  in  possession  of  the 
property  claimed  on  behalf  of  the  charity, 
to  an  issue  to  try  the  right  of  the  charity 
to  the  lands  in  question,  the  other  tenant 
in  common  was  held  to  be  a  proper  party 
to  the  suit  and  to  the  issue.  lb. 

6.  A  trust  to  "  endow  "  a  church,  school, 
almshouse,  or  other  charitable  institution, 
would  not  be  executed  by  the  application 
of  any  portion  of  tlie  fund  in  builoing ;  but 
whether  a  trust  to  ^^  establish  ^*  such  an  in- 
stitution would  include  the  building — 
Qucere,     Edwards  v.  Hall^  xi.  1 

6.  By  a  local  Act,  certain  commissioners 
were  authorised  to  levy  rates  for  paving, 
lighting,  watching,  widening,  and  improv- 
ing streets  in  a  town : — Held^  that,  as  the 
object  was  beneficial,  not  only  to  the  in- 
habitants subjected  to  the  rate,  but  also  to 
all  other  persons  having  occasion  to  visit 
or  pass  throuffh  the  town,  the  purpose  was 
public  and  charitable  within  tne  meaning 
of  the  Statute  of  Charitable  Uses.  Attor- 
ney-General V  Eastlake^  xi.  206 

7.  The  question  whether  funds  are  de- 
dicated to  a  charitable  use  within  the  sta- 
tute 43  Eliz.  c.  4,  depends,  not  on  the 
source  from  which  the  funds  are  derived, 
but  on  the  purpose  to  which  they  are  to 
be  applied.  lb. 


CHARITY. 

See  Appendix,  vol.  ix,  p.  x  ;  vol.  x,  pp.  iii, 
V,  xxxvii — Appointment — ^Apportion- 
ment —  Construction  —  Legacy  — 
Mortmain  —  Mortmain  Act  —  Sta- 
tutes, Construction  of,  9  Geo.  2,  c. 
36 ;  1  Will.  4,  c.  60,  s.  23— Trustee 
AND  Cestui  que  Trust. 

1.  The  Court  ought  not  to  decree  the 
sale  of  a  charity  estate,  except  upon  a  very 
special  case ;  and  so  much  of  an  informa- 
tion as  sought  to  obtain  an  inquiry  pre- 
paratory to  that  decree,  in  the  absence  of 
any  special  case  for  it,  was  dismissed.  At- 
torney-General V.  The  Mayor,  Aldermen, 
and  Burgesses  of  Newark-upoH' Trent,  i.  395 

2.  If  a  scheme  for  the  regulation  of  a 
charity,  settled  by  a  decree,  does  not  ope- 
rate beneficially  for  the  charity,  and  the 
Attorney-General  considers  that  the  in- 
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terests  of  the  charity  would,  consistently 
with  the  foundation,  usage,  and  law,  be 
promoted  by  an  alteration  of  the  scheme, 
it  is  competent  to  him  to  apply  to  the 
Court  for  such  alteration;  but  schemes 
which  have  been  settled  under  the  direc- 
tions of  the  Court  ought  not  to  be  dis- 
turbed upon  merely  speculative  views,  or 
in  matters  of  discretion  or  regulation,  upon 
which  Judges  or  Attorneys-General  may 
differ  in  opinion,  or  except  upon  substan- 
tial grounds,  and  clear  evidence,  not  only 
that  the  scheme  does  not  operate  bene- 
ficially, but  that  it  can,  by  the  alteration, 
be  made  to  do  so  consistently  with  the 
object  of  the  foundation.  Attorney- General 
V.  The  Bishop  of  Worcester,  ix.  328 

3.  A  scheme,  settled  by  decree,  which 
might  be  altered  upon  information,  may 
be  altered  upon  petition  imder  Sir  S.  Ro- 
milly's  Act  (52  Geo.  3,  c.  101),  if  otherwise 
a  proper  subject  for  such  a  petition.        lb. 

4.  Although  it  has  been  held  that  a 
decree  of  the  Court  of  Chancery  confirming 
the  decree  of  the  Commissioners  of  Cha- 
ritable Uses  is  not  examinable — the  same 
being  in  the  nature  of  a  bill  of  review — 
and  there  cannot  be  a  bill  of  review  upon 
a  bill  of  review ;  such  an  objection  does 
not  apply  to  a  proceeding  brought  to  alter 
the  regulations  of  a  charity  settled  by  the 
decree  of  the  commissioners  and  confirmed 
in  Chancery,  in  a  case  where  no  biU  of  re- 
view is  necessary.  lb. 

5.  The  jurisdiction  of  the  Court  as  to 
charities  under  Sir  S.  Romilly^s  Act,  in 
cases  arising  between  the  trustees  and  the 
objects  of  the  trust,  may  be  exercised  ac- 
cording to  the  discretion  of  the  Court, 
where  it  can  be  applied  with  justice  to  the 
parties  and  benefit  to  the  charity.  And, 
semble,  the  Act  may  safely  be  resorted  to  in 
cases  where  the  objects  of  the  charity  have 
no  distinct  interests,  and  where,  therefore, 
the  Attorney-General  properly  represents 
them  all,  and  in  cases  where,  though  there 
may  be  distinct  interests,  no  subtantial 
question  of  principle  can  arise  between  the 
several  objects  of  the  charity.  lb. 

6.  The  Attorney-General  acts  on  behalf 
of  the  Crown  as  parens  patriae,  and  repre- 
sents all  the  objects  of  the  charity,  who  arc 
thus,  in  effect,  plaintiffs  through  him.  At- 
torney-General V.  The  Bishop  of  Worcester, 

ix.  361 

7.  After  a  distribution  of  charity  funds 
for  more  than  two  centuries  among  the 
poor  of  certain  parishes,  an  adverse  claim 
on  behalf  of  other  parishes  to  partici- 
pate in  the   benefit  or  the  chari^  is  not 

Sroperly  brouffht  forward  by  petition  un- 
er  Sir  Samuel  Romilly's  Act,  but  is  pro- 
perly the  subject  of  an  information.    In  re 
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Magdakn  Land  Charily,  Hastingt,  and  of' 
the  62  Gto.  3,  e.  101,  ix.  624 

8.  SmnB  inveBted  by  the  tesUtrix  in 
stock,  and  other  suidb  placed  bj  her  in  the 
savings  bank,  were  the  produce  of  monJeB 
nhich  had  been  partly  collected  and  partlj 
appropriated  bj  the  testatrix  for  the  pnr- 
poae  of  bnilding  and  atdonin?  a  church  in 
a  certain  parish.  The  stock  nad  been  in- 
TCBted  in  the  namea  of  the  testatrix  and  of 
another  person.  At  tlie  time  of  the  de- 
cease of  tne  tcatatrii  no  deed  appointing  or 
declaring  the  truata  of  the  money  had  been 
executed,  and  no  site  for  the  intended 
church  had  been  obtained  :^IIehI,  that  the 
money  and  stock  were,  at  the  death  of  the 
testatrix,  part  of  her  personal  estate  ;  and 
that  the  liability  either  of  the  money  or  the 
■tack  to  any  charitable  use  waa  excluded 
by  the  atal.  9  Geo,  2,  o.  36.  Gtrdleibme  v. 
Creed,  1. 480 

9.  Exception  to  stat.  9  Geo.  3,  c.  36,  in 
the  case  of  a  bequest  of  monies  to  the 
extent  of  £500  for  building  or  endowing  a 
church.  ^6. 

10.  Declaration  of  the  trusts  of  the 
meeting  houses  for  religioua  worship  by 
the  people  aiUed  Methodists,  and  of  the 
power  of  appointing  preacher*  in  such 
Douses  under  the  tniata  thereof,  in  con- 
formity with  the  rules  and  regulations  of 
the  society.  Attorney- General  v.  Clap- 
Itam,  640 

11.  Where  it  appeared  that  the  para- 
mount object  of  a  charitable  foundation  for 
the  purposes  of  reUgioua  worahip  in  a  par- 
ticuur  locality  was,  Uiat  it  should  form  a 
branch  of  a  certain  aaaociation ;  and  that 
association,  subsequently,  in  the  course  ol 
its  legitimate  development,  became  sub. 
jected  to  an  especial  form  of  eovemment 
and  discipline ;  and  deeds  haa  been  exe- 
cuted by  the  trustees  of  the  charity  estate, 
soon  after  the  time  of  the  endowment,  de- 
claring trusts  of  the  property,  which  were 
defective  in  their  provisions,  and  also  gave 
or  reserved  powcis  to  the  local  truateea 
inconaislent  with  the  general  Kcvemioent 
and  discipline  of  the  aasociatea  body,  the 
Court,  in  a  auit  brought  a  century  after 
the  date  of  the  declaration  of  truat,  recti- 
fied the  deed,  so  that  the  eatsle  might  be 
held  and  administered  in  conformity  with 
the  paramount  intention  that  the  local 
fbundation  should  remain  connected  with 
and  form  a  part  of  the  general  body,      lb, 

12.  Incompetency  of  parties  to  make, 
for  the  first  time,  an  effectual  declaration 
of  charitable  trusta,  many  yean  after  the 
foundation  of  the  charity.    S.  C,     i.  611 

13.  The  proper  form  of  anit  to  administer 
the  fiuids  of  a  charity  if  the  information  of 
the  Atloruey-Genenl ;  tMit  the  tnuteet 
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may  file  a  bill  against  the  Attorney-General 

CO  nave  the  accounts  of  the  charity  taken, 
and  to  be  personally  diachacged  from  lia- 
bility in  respect  thereof,  submitting  to  snch 
account  as  the  Attorney -General  would  be 
ititied  to  ask  against  them  in  an  informa- 
)n  ;  andintheaame  auit,  ifthe  Attorney- 
General  desires  it,  the  Court  will  direct  a 
reference  for  a  scheme.  The  Govemort 
of  Chriit't  Hoipital  r.  Attomeg-Gentral, 


CHAETERPARTT. 

See  Fi.EAi>iNa — Ship. 

An  agreement  between  the  owners  and 

e  merchants  for  the  employment   of  a 

4hip  on  a  certain  voyage,  not  in  writing, 

but  acted  upon  by  the  parties,  is  equivalent 

to  a  charterparty.      Lidgelt  v  Williams, 

iv.  462 


CHEQUES. 
See  ErtDENCK. 
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See  Adbmption— AuEN— CoNOTRECTTOS 
— Cy  Pbi:§ — Family — Joint  Tkmancy 
— Settlement — Statijts8,  Con8thuc- 
TION  or,  7  Wia.  i  i- 1  Vict.  c.  26 ;  Id. 
sa.  3,  24,  33. 

1.  Construction  of  the  word  "  children" 
as  under  the  apecial  words  of  a  will  de- 
scribing both  legitimate  and  illegitimate 
children.     Euant  t.  Davia,  vii.  498 

2.  A  testator  bequeathed  legacies  to  his 
children,  M.,  S.,  J.,  W.,  and  NT,  appointing 
hia  wife  their  guardian,  and  directing  tha 
application  of  uie  inCereat  for  their  main- 
tenance. He  then  directed  that  the  re- 
mainder of  his  personal  estate,  and  the 
residue  of  the  proceeds  of  certain  real  es- 
tates, should  be  divided  between  all  his 
children  of  his  first  and  second  marriages. 
The  testator  then  charged  other  parts  of 
his  real  estates  with  certain  annual  pay- 
ments, and  directed  that  the  remainder  of 
the  rents  and  profits  should  be  divided 
among  all  bis  said  children.  The  testator 
then  directed,  that,  in  case  one  or  more  of 
the  children  by  his  second  wife  should  die 
without  issue  under  twenty- one,  their 
shares  and  legacies  should  go  between  his 
second  wife  and  such  of  his  children  by  her 
as  should  be  living,  and  he  rave  the  resi- 

I  due  of  his  estate  to  ell  and  every  of  bis 
children : — Held,  that  the  said  S.,  who  was 
I  a  child  by  the  second  wife  before  marriage, 
j  was  within  the  description  of  "children" 
contained  in  the  will,  and  entitled  to  diare 


CHILDREN. 


CLAIM. 


with  the  legitimate  children  of  the  testator 
in  the  residuary  gifls.  lb. 

3.  A  residuary  gift  to  trustees,  with  a 
direction  to  apply  such  part  of  the  interest 
as  they  might  deem  necessary  in  the 
maintenance  of  all  and  every  the  testator's 
grandchildren,  the  children  of  the  testator's 
two  sons,  until  tliey  severally  attained  the 
age  of  twenty-one,  and  to  accumulate  the 
surplus ;  and  when  and  as  each  of  such 
grandchildren  should  attain  the  age  of 
twenty-one  years,  to  pay  to  each  of  them 
£2,000 ;  and  as  soon  as  all  and  every  the 
said  grandchildren  should  have  attained 
their  ages  of  twenty-one,  to  pay  and  divide 
the  trust -fund  unto  and  amongst  all  and 
every  his  said  grandchildren : — Held^  to  be 
a  gift  for  the  benefit  of  all  the  children  of 
the  testator's  two  sons,  bom  or  to  be  born 
— not  confined  to  children  living  at  the 
death  of  the  testator,  and  not  distributable 
upon  the  youngest  grandchild  for  the  time 
being  attaining  twenty-one;  but  that,  on 
attaining  twenty-one,  the  grandchildren 
were  entitled  to  the  interest  on  their  pre- 
sumptive shares,  until  another  grandchild 
should  be  bom.     Main  waring  v.  BeevoVy 

viii.  44 


CHOSE  IN  ACTION. 
See  Voluntary  Assignment. 

CHURCH. 
See  Charity. 

CHURCH  OF  SCOTLAND. 
See  Trustee  and  Cestui  que  Trust. 

CHURCHWARDEN. 

On  an  application  for  the  confirmation  of 
a  report  approving  a  scheme  for  the  ad- 
ministration of  a  charity  estate,  of  which 
the  churchwardens  and  overseers  of  the 
parish  were  the  trustees  (one  of  the  pur- 
poses of  which  scheme  was  to  provide  for 
the  repair  of  the  church),  it  was  held  that 
a  churchwarden,  who  had  been  newly  ap- 
pointed, and  had  not  been  served  witn  the 
proceedings,  was  at  liberty  to  present  a 
cross-petition,  for  the  purpose  of  oppos- 
ing the  confirmation  or  the  report,  upon 
f  rounds  not  appearing  upon  the  report  nor 
rought  before  the  Master.  In  re  Lopping- 
ton  Parish,  viii.  198 
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CITY  OF  LONDON. 
See  Tithes. 


CIRCUITY. 
See  Agreement. 

CLABL 

See  Appendix,  vol.  ix,  pp.  x,  Ixvii ;  voL  x, 

p.  xl. 

1.  The  plaintifif  in  a  claim,  as  in  other 
forms  of  proceeding,  can  only  recover 
secundum  allegata  et  probata.  Johns  v. 
Mason^  ix.  29 

2.  The  Court  will  not,  under  the  13th 
Order  of  April,  1850,  upon  the  hearing  of 
a  claim,  direct  ftirther  inquiries  to  be  made, 
or  other  proceeding  to  be  had,  for  the 
purpose  of  ascertainmg  the  plaintiiTs  title 
to  tne  relief  claimed,  where  such  inquiry 
would,  in  effect,  be  recommencing  the  case, 
or  originating  another  case.  lb. 

8.  The  Court,  upon  the  hearing  of  a 
claim,  made  an  order  for  taking  accounts 
and  executing  a  trust ;  and  held,  that  the 
pendency  of  a  suit  by  bill  in  which  the  same 
accounts  and  directions  would  be  necessary, 
and  which  sought  additional  relief  in  re- 
spect of  alleged  breaches  of  trust,  was  not 
a  ^ound  for  staying  the  ordei*  upon  the 
claim.     Scott  Y.  Lord  Hastings,  ix.  35 

4.  The  Orders  of  the  22nd  of  April, 
1850,  relating  to  claims,  were  intended  to 
apply  to  cases  where  the  decree  would 
have  been  of  course  in  a  suit  by  bill  bring- 
ing all  proper  parties  before  the  Court. 
Eccles  V.  Cheyne,  ix.  215 

6.  The  provisions  in  the  General  Orders 
of  the  22nd  of  April,  1850,  as  to  parties, 
are  designed  to  save  the  expense  of  bring- 
ing before  the  Court,  at  the  hearing,  m 
the  cases  to  which  claims  were  intended  to 
apply,  persons  whose  interests  are  concur- 
rent with  those  of  the  plaintifif;  and  to 
restore  the  rule  existing  in  Lord  Hard- 
wicke's  time,  which  allowed  such  parties  to 
be  brought  in  before  the  Master.  lb. 

6.  The  Court  will  not  give  relief  on  a 
claim  where  the  material  facts  of  the  case, 
being  in  the  plaintiflf's  knowledge,  are  not 
stated  upon  tne  claim,  and  the  case  stated 
upon  the  claim  is  not  the  case  upon  which 
the  Court  is  to  adjudicate.    Goode  v.  West, 

ix.  378 

7.  It  is  in  the  discretion  of  the  Court,  at 
the  hearing  of  a  claim,  to  grant  or  refiise 
the  relief  thereby  sought,  notwithstanding 
the  case  may  fall  withm  one  of  the  classes 
referred  to  m  the  General  Order  I.  of  the 
22nd  of  April,  1850.     Penny  v.  Penny, 

ix.  39 

8.  Where,  by  the  decree  upon  the  claim 
of  a  legatee,  it  would  be  necessary  to  take 
the  accounts  of  a  trade  carried  on  by  persons 
who  were  not  parties  to  the  claim — of  the 
assets  by  which   it  was  alleged  that  the 


CLAIM. 


COMMON  LANDS. 


tntde  had  been  carried  on, — and  of  the  al- 
lowances which  should  be  made  m  remu- 
neration of  the  persons  employed  in  it  who 
were  not  parties  to  the  claim,  and  the 
claim  contanied  no  statement  of  the  facts 
upon  which  such  accounts  and  inquiries 
might  depend, — the  Court  refused  to  direct 
inquiries  into  the  facts  necessary  to  be 
shown  in  order  to  sustain  the  claim,  but 
dismissed  the  claim  without  costs  and 
without  prejudice  to  a  bill.  lb. 

CLASS. 
See  Legacy — Next  of  Kin. 

CLAUSTRAL  SCHOOL. 
See  JuRiSDicnoN. 

CLERICAL  ERROR. 
See  Appendix,  vol.  x,  p.  vi. 

CO-DEFENDANT. 

See  Evidence. 

The  Court  will  try  a  case  between  co- 
defendants,  and  the  co-defendants  will  be 
bound  by  the  result  of  such  trial,  where 
the  plaintiff  is  entitled  to  relief,  and  cannot 
obtam  relief  unless  that  be  done  ;  but  if  the 
relief  to  be  given  to  the  plaintiff  does  not 
require  or  involve  the  decision  of  any  case 
between  co-defendants,  the  co-defendants 
will  not  be  bound  as  between  each  other 
by  any  proceedings  which  may  be  only  ne- 
cessary to  the  decree  the  plaintiff  obtains. 
CottingJiamy,  Earl  of  Shrewsbury ^    iii.  627 

COLLIERY. 
See  Inspection. 


COLLUSION. 

See  Administration  Suit — Insolvent 

Debtor. 


COLONIAL  COURT. 
See  Jurisdiction. 

COLONIAL  LAW. 

The  Courts  of  this  country  will  apply 
the  general  law  of  this  country  (being  ab- 
stractedly just,  and  not  exclusively  founded 
upon  any  peculiar  or  technical  rule)  to 
questions  relating  to  lands  in  a  colony, 
where  a  different  system  of  jurisprudence 
prevails,  unless  it  is  suggested  or  shown 


that  the  laws  of  the  colony  are  different  on 
the  point  in  question ;  and  therefore  the 
mortgagee  of  an  estate  in  Demcrara  was 
held  not  to  be  bound  to  produce  his  secu- 
rities for  inspection  before  payment.  Ben- 
tinck  V.  WUlinky  ii.  1 

COMMERCIAL  PROPERTY. 
See  Trustee  and  Cestui  que  Trust. 


COMMISSION. 

Sec  Ansnver — Costs. 

1.  Where  the  defendant  obtains  a  com- 
mission to  examine  witnesses  under  the 
17th  (amended)  Order  of  April,  1828,  the 
commission  must  be  made  returnable  the 
first  return  of  the  2nd  term  next  following 
the  date  of  the  order  for  such  commission. 
McGregor  v.  Topham^  ii.  516 

2.  If  in  the  prosecution  of  inquiries 
under  a  reference  to  the  Master,  a  com- 
mission to  examine  witnesses  abroad  be 
necessary,  an  application  must  be  made  to 
the  Master  for  his  certificate,  before  ap- 
plying to  the  Court  for  the  commission. 
Bam/ord  v.  Bam/ordy  ii.  642 

3.  Semble^  the  motion  for  the  commis- 
sion, on  the  Master's  certificate,  is  of 
course.  lb. 


COMMISSIONERS  FOR  REDUCTION 
OF  NATIONAL  DEBT. 

See  Pleading. 

COMMITTAL. 
See  Receiver. 

COMMON  LANDS. 

In  1784  a  certain  tenement  and  four 
acres  and  one  acre  and  a  half  of  land  dis- 
persed in  the  common  field  of  A.,  were 
conveyed  to  the  party  under  whom  the 
vendor  claimed.  In  1818  the  devisee  of 
the  same  party  conveyed  the  tenement 
with  an  allotment  of  land  described  as  con- 
taining three  acres  and  one  rood  allotted 
to  the  devisor,  under  an  Act  passed  in  1801 
for  enclosing  part  of  the  parish  of  A.,  in 
lieu  of  ^YB  acres  of  common  field  lands. 
The  estate  was  contracted  to  be  sold  in 
1841  : — Held,  that,  in  the  absence  of  any 
proof  that  the  whole  of  the  common  lands 
m  A.  had  not  been  allotted,  or  that  any 
other  allotment  had  been  made  to  the  same 
party,  the  Court  would  assume  that  the 
alllotment  had  been  made  in  substitution 
of  the  common  lands  comprised  in  the  deed 
of  1784.    Major  v.  Wardy  698 
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COUMOX  SEAL. 

COMMON  SEAL. 

See  JcKiSDicnox. 

COilPENSATIOX. 

See    Lkbsob    axd    Lessee — Mobtgagob 

ASD  MoRTtiAGEE SPECinC   PkKFOBM- 

AJSCE— VeSDOB  ASD  PrECHUEK. 

COMPETENCY. 


COMPROMISE. 
Su  Sfecitic  Pkbfobkasce. 


COMPROMISE  OF  SLIT. 
Sm  SoucrrOB  AXit  Cuekt. 


COMPUTATION  OF  TIME. 
See  Scin>AT. 

CONDITION. 

1.  The  testator  bequeathed  the  reaidoe 
of  his  perBonal  estate  to  his  danghter  upon 
trust  for  her  maintenance  and  support, 
until  she  attained  twenty-one,  or  married 
with  the  cotuent  of  his  trustees  nnder  that 
age,  and  upon  her  attaining  such  age  or 
her  marriage,  for  her  BcparaU;  use,  with 
remainder  to  her  children  ;  and  in  case  of 
her  death  without  issue,  he  bequeathed 
the  same  lo  certain  legatees  in  rcmunder. 
The  testator  afterwards  declared  hy  a  co- 
dicil, that,  in  consequence  of  a  nervous 
debilitv,  his  daughter  was  unfit  for  the 
coDtrol  of  herself,  and  his  will  was  that  she 
should  not  marry;  and  id  case  of  her  mar- 
riaee  or  death,  he  gave  the  property  he 
had  bequeathed  to  her  over  to  the  same 
legatees  in  remunder  -.—Held,  that  the 
limitation  over  by  the  codicil,  being  in  ge- 

t  of  marriage,  was  void  as  to 

▼.  Rennotdton, 

2.  Whether  the  interest  in  remainder 
bequeathed  to  the  children  of  the  daughter 
by  the  will  was  revoked  by  the  codicil 


CONDITIONS  OF  SALE. 

See  Specific  Performamcs. 

1.  The  conditions  of  sale  provided  that 

all  objections  to  the  title  disclosed  by  the 
abstract,  not  taken  within  a  certain  time 
after  deliverv  of  the  abstract  to  the  pur- 
chaaer,  should  be  deemed  to  be  waived : — 
Jteld,  that  the  time  for  objecting  was  not 
488 


CONDCCr  OF  CAUSE. 

to  be  Mtnptited  frmn  the  time  of  thf  ddi- 
very  of  an  imperfect  abstract ;  and  that  the 
purchaser  was  not  precluded  from  toking 
an  objecQMi  which  arose  ont  of  evidence 
taUed  for  before  the  expiration  of  the  time 
fixed.     BlaetUnc  v.  Laxt,  ii.  40 

i.  A  condition  of  sale  was,  that,  in  case 
the  purchaser  should  ruse  objections  to 
the  title  which  the  vendor  abonld  not  be 
able  or  willing  to  remove,  the  vendor 
might  rescind  the  contract,  on  notice  and 
repayment  of  the  deposit  to  the  purchaser ; 
and  objections  not  delivered  within  four- 
teen days  after  delivery  of  the  abstract  to 
be  treated  as  waived,  in  which  respect  time 
was  to  be  essential.  The  purchaser  le- 
tnrned  the  abstract  with  queries  within  the 
fourteen  days,  and  the  vendor  answered 
the  queries ;  the  purchaser  on  the  same 
day  objected  to  the  answers :  the  corre- 
spondence on  the  subject  of  the  title  ooa- 
tmued  for  several  week»,  and  then  the 
vendor  gave  notice  that  he  rescinded  the 
contract  :—ffeW,  that  the  continuance  of 
the  treaty  for  the  completion  of  the  title, 
after  the  first  objection  of  the  purchaser, 
was  a  waiver  of  the  condition  as  to  the 
rescinding  of  the  contract  JUbrJty  v- 
Cook,  ii.  m 

3.  That  such  a  condition  of  sale  ought 
to  be  discouraged,  and  ought  not  to  re- 
ceive a  construction  oppressive  on  the 
purchaser.  Ih. 

4.  That  the  vendor's  right  to  resund  the 
contract  under  the  condition  must  be  co- 
extensive with  the  purchaser's  right  to 
object  to  the  title  under  the  same  condi- 

5.  That  the  vendor  was  only  bound  bonl 
fide  to  deliver  an  abstract  of  such  title  u 
he  had  at  the  lime  of  delivering  it ;  and,  so 
long  as  the  condition  remained  in  force, 
was  not  bound  to  deliver  any  supplemental 
abstract  of  title  afterwards  acquired— «m- 
hie.  lb. 

6.  ^tether  the  bene6t  of  the  condition 
would  not  in  equity  be  forfeited  by  a  vendor 
who  designedly  delivered  an  imperfect  ab- 
stract of  the  title  which  he  had  at  the  time 
of  delivering  it — jutcre.  Ih. 


CONDITIONAL  APPEARANCE. 
See  Apfeabakce. 

CONDUCT  OF  CAUSE. 
See  AppBXDCt,  vol.  x,  p.  xli. 
1.  Under  a  decree,  directing  the  sale  of 
an  estate,  but  not  directing  by  whom  the 
sale  shall  be  conducted,  the  Master  is  not 
bound  to  nve  the  conduct  of  the  sale  to 
the  ptuntin,  but  may,  in  his  discretiMt,  if 


CONDUCT  OF  CAUSE. 


CONSIGNEE. 


he  considers  it  more  beneficial  to  the  es- 
tate, give  the  conduct  of  the  sale  to  other 
parties.     Dixon  v.  Pyner,  vii.  331 

2.  Grounds  on  which  the  conduct  of  a 
sale,  under  the  decree  of  the  Court,  may 
properly  be  given  to  parties  other  than  the 
plamtin.  lb. 

CONFIRMATION  OF  REPORT. 

See  Purchaser. 

The  plaintiff  obtaining  the  order  nisi  to 
confirm  the  Master's  report,  but  not  pro- 
ceeding to  make  the  order  absolute,  the 
defendant  may  move  to  confirm  the  report, 
and  for  that  purpose  the  certificate  of  no 
cause  shown  will  be  ordered  to  be  entered 
on  his  ofiice  copy  of  the  order  nisi.  Roberts 
V.  WiUiamSj  ii.  161 

CONGREGATION. 
See  Trustee  and  Cestui  que  Trust. 


CONNIVANCE. 
See  Trustee  and  Cestui  que  Trust. 

CONSENT. 
See  Articles  before  Marriage. 

CONSIDERATION. 

See   Annuity — Bill   op   Exchange — 
Fraud — Valuable  Consideration. 

1.  The  Court  may  not  perhaps  enforce 
the  specific  performance  or  a  contract  for 
the  sale  of  an  estate,  where  the  considera- 
tion is  uncertain  (as  a  life  annuity),  if  such 
consideration  be  greatly  inadequate ;  but  a 
difference  of  seven  or  eight  per  cent,  is  not 
such  inadequacy.  Bower  v.  Cooper^  ii.  408 

2.  The  testator  sealed  and  deUvered  a 
bond,  conditioned  for  the  payment  of  an 
annuity,  after  his  death,  to  a  woman  with 
whom  ne  had  cohabited.  At  the  time  he 
gave  instructions  to  prepare  the  bond,  he 
stated,  that  it  was  not  his  intention  to 
break  off  his  connection  with  the  obligee  ; 
and  he  deposited  the  bond  with  his  solici- 
tors, with  whom  it  remained  until  after  the 
deatii  of  the  obligor.  On  a  reference  to 
the  Master,  he  found,  that  the  considera- 
tion of  the  bond  was  past  cohabitation : — 
Held,  that  the  bond  was  valid ;  that,  beinff 
proved  to  have  been  sealed  and  delivered, 
the  retention  of  it  in  the  hands  of  the 
obligor^s  solicitor  did  not  affect  its  opera- 
tion ;  and  .that,  after  the  fiicts  had  been 
refeired  to  the  Master,  and  the  Court  was 
satisfied  with  his  finding,  payment  of  the 
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sum  secured  by  the  bond  would  be  decreed, 
without  a  trial  at  law.    Hall  v.  Palmer^ 

iii.  532 
8.  The  cases  in  which  collaterals  are  not 
within  the  consideration  of  a  marriage 
settlement,  proceed  upon  the  ground,  that 
the  wife  cannot  be  considered  to  stipulate 
on  the  part  of  the  relations  of  the  husband ; 
but  limitations  in  favour  of  collaterals  are 
supnorted,  if  there  be  any  party  to  the 
settlement  who  purchases  on  their  behalf. 
Heap  V.  Tongey  ix.  104 

4.  The  non-payment  and  probable  loss 
of  a  cheque  on  nis  bankers,  which  A.  had 
siffned  and  dehvered  to  B.,  is  not  a  con- 
sideration to  support  a  promise  by  A.  to 
give  a  new  cheque  for  the  same  amount  to 
C.,  to  whom  it  was  alleged  that  B.  had 
sent  the  lost  cheque.    Johns  v.  Mason^ 

ix.  29 

5.  The  release  and  assi^ment  by  a 
married  woman  of  her  life  mtorest  in  her 
separate  estate,  although  fettered  by  a 
restriction  against  anticipation,  was  held  to 
form  a  consideration  for  a  settlement  by 
another  person ;  for,  thouffh  the  married 
woman  could  not  pass  her  niture  interest, 
she  might  and  did  thereby  release  her  past 
income  :  and  the  question  of  consideration 
moreover  depended,  not  upon  the  point 
whether  her  assignment  passed  her  in- 
terest, but  upon  the  question  whether  her 
concurrence  enabled  the  settlement  to  be 
made.    Harman  v.  Richards,  x.  81 

6.  Parties  to  a  series  of  deeds  considered 
as  stipulating  according  to  the  rights  which 
they  had.    S.  C,  x.  88 

7.  Consideration  for  a  settlement  being 
found  to  exist,  it  was  held  to  extend  to  the 
whole  and  not  to  a  part  only  of  the  pro- 
perty which  was  the  subject  of  it.  lb. 

8.  A  deed,  though  made  for  valuable 
consideration,  may  be  affected  by  mala 
fides.    S.  C,  X.  89 

9.  The  statement  in  a  deed  of  settlement, 
executed  after  marriage,  was,  that  it  was 
made  in  consideration  of  6«.,  and  divers 
other  ffood  and  valuable  considerations : — 
Held,  tnat  this  statement  did  not,  as  against 
strangers  to  the  settlement,  amount  to 
evidence  that  it  was  not  voluntary;  and  a 
defendant  claiming  against  it  as  a  purchaser 
for  valuable  consideration,  and  insisting  at 
the  bar  that  the  settlement  was  firaudulent 
and  void  under  the  stat.  27  Eliz.  c.  4,  the 
Court  directed  an  inquiry  whether  the 
settlement  was  founded  on  any  and  what 
valuable  consideration.    Kelson  t.  Kelson, 
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Mode   of  taking  accounts,    as   against 
mortgagees  and  eoDsignees,  of  the  produce 
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of    a    West   India    estate.    Faulkner   v. 
DanUl,  iii.  218 

CONSIGNMENT. 
See  Annuity. 

CONSOLIDATION  OF  SUITS. 
See  Appendix,  vol.  x,  p.  xli. 

CONSTRUCTION. 

See  Account — Accumulation — Agree- 
ment— Alienation — Annuity —  Cha- 
ritable Bequest — Charitable  Trust 
or  Use — Children — Conditions  of 
Sale  —  Conversion  —  Copyhold  — 
Creditors  —  Cy  Pres  —  Devise  — 
Election  —  Evidence  —  Faaiily  — 
Heirlooms — Husband  and  Wife — 
Interest  of  Legacy — Investment — 
Joint  Stock  Company  —  Legacy  — 
Legal  Estate — ^Mines — Next  of  Kin 
—  Partnership  —  Plea  —  Portion  — 
Power  —  Principal  and  Surety  — 
Release  —  Remoteness — Residuary 
Share— Specific  Performance — Sta- 
tutes, Construction  of — ^Tenant  for 
Life  and  Remainderman — Trustee 
and  Cestui  que  Trust — Will. 

1.  A  married  woman,  havinff  several 
le^timate  children,  and  one  illegitimate 
child,  and  being  separated  from  her  hus- 
band, and  enciente  with  a  second  illegiti- 
mate child,  appointed  a  fund  to  her  illegi- 
timate child  tnen  born,  reserving  a  power 
of  revocation,  as  to  a  moiety,  in  favour  of 
any  after-born  children  she  might  have 
born  of  her  body.  After  the  birth  of  the 
second  illegitimate  child,  she  revoked  the 
appointment  of  the  moiety,  and  appointed 
the  entire  fiind  equally  between  tne  two 
illegitimate  children : — Held^  that  the  after- 
bom  children,  for  whose  benefit  the  revo- 
cation might  be  made,  must  be  taken,  in 
the  primary  and  legal  sense,  as  applying 
to  legitimate  children  only — that,  there- 
fore,  the  second  illegitimate  child  was  not 
an  object  of  the  reserved  power,  and  could 
not  tdce  under  the  latter  appointment. 
Dover  v.  Alexander,  ii.  275 

2.  An  agreement  to  sell  land,  not  ex- 
pressing what  interest  in  it,  is  construed  to 
mean  the  whole  of  the  interest  of  the  ven- 
dor in  the  land.     Bower  v.  Cooper,  ii.  408 

3.  An  agreement  to  purchase  land  for 
an  annuity  for  the  life  of  the  vendor,  to  be 
a  charge  on  the  land,  and  to  be  paid  quar- 
terly, entitles  the  vendor,  not  only  to  the 
security  of  the  charge,  but  to  the  covenant 
of  the  purchaser  for  the  payment  of  the 
annuity.  lb. 

4.  The  testator  bequeathed  his  residuary 
440 


estate  upon  trust  for  his  son  for  life,  and 
aft^r  his  decease  for  the  children  of  his  said 
son ;  and  he  directed,  that,  in  case  his  said 
son  should  at  any  time  thereafter  come 
into  the  actual  possession  of  an  estate  en- 
tailed upon  him  (the  testator)  and  his 
issue  by  his  late  uncle  R.  D.,  of  B.,  then, 
and  in  such  case,  the  provision  which  he 
had  thereinbefore  made  for  his  said  son, 
and  all  and  every  the  trusts  thereof,  should 
cease,  determine,  and  be  void,  and  the 
trustees  should  thenceforth  stand  possessed 
of  the  said  trust-monies  for  the  benefit  of 
his  other  children,  exclusive  of  his  said 
son.  R.  D.,  of  B.,  the  late  uncle  of  the 
testator,  had  settled  three  estates  to  uses, 
which  included,  after  several  estates  for 
life  and  in  tail,  a  limitation  in  remainder 
to  his  nephew  (the  testator)  for  his  life, 
\rith  remainder  to  trustees  upon  trust  to 
preserve  contingent  remainders,  with  re- 
mainder to  the  nrst  and  other  son  and  sons 
of  the  body  of  his  said  nephew  severally 
and  successively  in  tail  male,  with  divers 
remainders  over.  Before  the  date  of  the 
will,  a  tenant  in  tail,  who  had  the  then  first 
expectant  estate  tail,  joined  with  the  first 
tenant  for  life  in  a  recovery,  whereby  such 
tenant  in  tail  had  acquired  the  fee  as  to  one 
of  the  three  estates ;  but  whether  that  fact 
was  known  to  the  testator  did  not  appear. 
After  the  death  of  the  testator,  the  same 
tenant  in  tail  came  into  possession  of  the 
property,  and  suffered  recoveries,  whereby 
the  entail  as  to  the  two  remaining  estates 
was  barred ;  and  he  then  devised  uie  three 
estates  to  the  son  of  the  testator  in  fee, 
subject  to  certain  charges,  under  which 
devise  the  said  son  aflerwards  entered  into 
possession  of  the  same  three  estates : — 
Held,  that  the  possession  thus  acquired  was 
not  an  actual  possession  of  the  estate  en- 
tailed upon  the  testator  and  his  issue 
within  the  meaning  of  the  will.  Tavlor  v. 
Harewood  {Earl),  iir.  372 

5.  The  testator  devised  and  bequeathed 
his  real  and  personal  estate  (subject  to  cer- 
tain trusts  for  the  benefit  of  his  wife)  to  his 
son  absolutely ;  but  if  his  son  should  die 
under  twenty-one  without  issue,  the  tes- 
tator gave  the  same  to  his  wife  during  her 
widowhood,  with  remainder  (subject  to 
certain  legacies)  as  she  should  by  will  ap- 
point ;  and  in  default  of  appointment,  or  in 
case  she  should  marry  again  after  the  tes- 
tator's decease,  he  directed,  that,  from  tiid 
after  the  second  marriage  or  decease  of  his 
wife,  which  should  first  happen,  a  moiety 
of  the  trust  estate,  or  so  much  thereof  as 
the  appointment  should  not  extend  to, 
should  be  held  in  trust  for  all  and  every  Uie 
daughter  and  daughters  who  shoidd  ht  then 
living  of  his  sister  Mary  Milea,  and  tkeitsw 
then  living  of  such  of  them  as  tiumld  bs  Am 
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deady  equally  amongst  them  per  stirpes. 
The  testator^s  son  died  under  twenty-one, 
without  issue,  in  the  testator^s  lifetime; 
and  the  testator's  wife  also  died  in  his  life- 
time : — Held^  that  the  time  of  the  testator's 
death  was  the  period  at  which  the  persons 
entitled  to  take  under  the  said  residuary 
bequest  were  to  be  ascertained  ;  that,  not- 
withstanding a  daughter  of  Mary  Miles  was 
dead  at  the  date  of  the  will,  the  children  of 
such  daughter,  having  survived  the  tes- 
tator, were  entitled,  per  stirpes,  to  a  share 
of  the  said  moiety  of  the  residuary  estate ; 
that  the  children  of  a  daughter  of  Mary 
Miles — such  daughter  being  living  at  the 
death  of  the  testator's  wife,  but  havmg  died 
in  the  lifetime  of  the  testator — were  also 
entitled  per  stirpes  to  an  equal  share  of  the 
said  moiety  of  such  residuary  estate  ;  and 
that  the  sliare  of  the  child  of  a  daughter 
would  not  lapse  by  the  death  of  such  child 
in  the  lifetime  of  the  testator,  but  the  en- 
tire share  of  the  class  would  be  divisible 
amongst  the  children  belonging  to  such 
class  who  survived  the  testator.  Gaskell 
V.  Holmes,  iii.  488 

6.  The  testator  appointed  A.,  B.,  and  C. 
executors  and  trustees  of  his  will,  provid- 
ing, that,  if  either  of  them,  or  any  succeed- 
ing trustee  or  trustees,  should  die,  or  refuse 
or  neglect  or  become  incapable  to  act  in 
the  trust,  it  should  be  lawful  to  and  for 
the  survivor  of  them,  the  said  A.,  B.,  and 
C,  and  such  new  trustee  or  trustees,  to  be 
nominated  in  their  or  either  of  their  stead, 
to  appoint  a  new  trustee  or  new  trustees 
instead  of  the  said  A.,  B.,  and  C,  or  either 
of  them,  or  any  future  trustee  or  trustees 
so  dying,  or  desiring  to  be  discharged,  or 
refusing  or  neglectmg  or  becoming  inca- 
pable to  act  as  aforesaid.  A.  having  dis- 
claimed the  trust,  and  B.  having  died,  C. 
alone  (though  not  the  survivor  of  A.,  B., 
and  C.)  appointed  new  trustees  under  the 
power : — Held,  that  the  new  trustees  were 
well  appointed.     Cafe  v.  Bent,  v.  24 

7.  Bequest  of  £100  each  to  the  two 
children  of  the  testator's  nephews,  A.  and 
B. ;  A.  had  three  children,  and  B.  two 
children: — Held,  that  the  ^ve  children, 
who  were  living  at  the  date  of  the  will  and 
at  the  death  of  the  testator,  were  entitled, 
under  the  bequest,  to  £100  a  piece.  Mor- 
rison v.  Martin,  v.  507 

8.  Legacy  to  Anne,  the  wife  of  Peter, 
for  life,  remainder  to  Peter,  the  husband, 
for  his  life,  and,  after  the  death  of  the  hus- 
band and  wife,  upon  trust  to  pay  the  in- 
terest for  the  mamtenance  of  such  children 
of  Anne  as  should  be  livine  at  her  death, 
until  thev  should  respectively  attain  twenty- 
one  ;  and  when  and  as  they  should  severally 
and  respectively  attain  their  said  ages  of 
twenty-one  years,  upon  trust  to  pay  and 
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transfer  the  legacy  equally  unto  and 
amongst  all  the  children  of  Anne,  when 
and  as  they  should  severally  and  respec- 
tively attain  their  said  ages  of  twenty-one 
years;  and,  if  any  of  the  said  children 
should  die  under  twenty-one,  then  unto 
such  as  should  attain  that  age,  share  and 
share  alike ;  and,  in  case  all  and  every  of 
the  said  children  should  die  under  age,  then 
to  pay  the  legacy  to  the  testator's  next  of 
kin.  The  children  of  Anne,  who  attained 
twenty-one  years  of  age,  acquired  vested 
interests  in  the  legacy,  notwithstanding 
such  children  died  in  the  lifetime  of  Anne, 
the  tenant  for  life.    Bradley  v.  Barlow, 

v.  689 

9.  Bequest  of  sums  of  Consols  and  4/. 
per  Cent.  Annuities  to  the  testator's  wife 
for  her  life,  and  at  her  decease  one-half  of 
the  produce  of  such  sums  to  be  received 
and  divided  amongst  the  testator's  surviving 
brothers  and  sisters,  and  their  issue,  share 
and  share  alike  : — Held,  that  the  brothers 
and  sisters  living  at  the  death  of  the  testa- 
tor took  vested  mtercsts  in  the  fund,  liable 
to  be  divested  by  their  death  leaving  issue 
before  the  period  of  distribution ;  and  that 
such  issue  took  by  substitution  for  their 
parents.     Shailer  v.  Groves,  vi.  162. 

10.  Devise  and  bequest  of  residuary  real 
and  personal  estate  to  the  testator's  son 
and  tne  heirs  of  his  body  for  ever,  and,  in 
case  the  son. should  die  without  children, 
the  whole  to  be  divided  amongst  the  testa- 
tor's surviving  grandchildren,  share  and 
share  aJike.  The  son  takes  an  estate  tail 
in  the  freehold  part  of  the  property* 
Ahram  v.  Ward,  vi.  165. 

11.  Real  estate  was  devised  in  1778  to 
the  son-in-law  of  the  testator  for  his  life, 
remainder  to  his  daughter  (the  wife  of 
such  son-in-law)  for  her  life,  remainder  to 
her  first  and  other  sons  successively  in  tail, 
remainder  to  her  daughters  as  tenants  in 
common  in  tail,  with  cross  remainders  be- 
tween them ;  and  in  default  of  such  issue 
of  his  daughters,  to  such  person  or  persons 
as  she  should  by  deed  or  will  appoint.  In 
1841,  the  daughter,  the  donee  of  the  power, 
executed  a  deed-poll  of  appointment,  which, 
reciting  the  limitations  of  the  estate  by  the 
will, — that  she  had  not  any  issue  of  her 
body,  and  that  she  was  desirous  of  exer- 
cising the  power  subject  to  the  life  interest 
of  her  husband  and  nerself  as  thereinafler 
mentioned, — appointed  that,  from  and  after 
the  decease  of  tne  survivor  of  her  husband 
and  herself,  ^*  and  there  being  a  failure  of 
issue  of  her"  the  said  donee  of  the  power, 
the  estate  should  go,  remain,  and  be  unto 
and  to  the  use  of  the  plaintiff,  his  heirs 
and  assigns  for  ever : — Held,  that  this  was 
a  good  appointment  of  the  estate  under  the 
power.    Eno  y.  Eno,  yi.  171 
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15.  That  the  word)  "  and  there  beins  a 

bilure  of  iuue  of"  &c.  must  be  read  either 
pareatbeticallj,  or  aa  applying  to  the  time 
of  the  death  of  the  amrii-or  of  the  donee 
of  the  poirer  and  her  husband.  lb. 

13.  That  the  couetmclion,  that  the 
donee  might  have  intended  to  appoint,  or 
to  reserve  a  power  to  appoint,  to  the  female 
descendanta  of  sona,  or  to  give  such  de-  ' 
aeendants  the  chance  of  taking  by  descent,  ' 
would  be  merely  conjectural ;  and,  more- 
over, was  excluded  by  the  express  hin- 
guage  of  the  will  creating  the  power, 
which  made  no  provisioD  for  fem^e  de- 
acendanta  of  male  issue,  and  rebutted  by 
the  great  age  of  the  donee,  who  was  then 
without  any  issue.  lb. 

14.  That  the  title  of  the  plaintiff  under 
the  appointment  was  one  which  the  Court, 
in  a  suit  for  specific  performance,  would 
compel  the  purchaser  to  take.  lb. 

16.  A  gm  to  children  in  tul  not  com- 
prehending all  the  issue,  followed  by  a 
limitation  over  in  terms  "on  failure  of 
issue,"  will  generally  be  read  as  meamng 
all  such  issue  as  are  before  mentioned, 
nnless  it  appears  from  the  context  that 
otber  issue  tnan  those  provided  for  were 
intended  to  take.  lb. 

16.  If  the  question  bad  arisen  entirely 
under  the  will  of  the  daughter,  and  the 
words  "  there  being  a  failure  of  issue  of" 
&c.  had  been  found  in  that  will,  following 
limitations  to  her  issue  like  those  contuned 
in  the  will  of  1778,  in  this  case,  those  words 
would  have  been  construed  to  refer  to  a 
failure  not  of  issue  geuerollj,  but  of  such 
"— "  -s  ,lhe  will  had  previously  provided 


for. 


lb. 


17.  For  the  purpose  of  determining  thi 
meaning  of  such  a  limitation,  the  principle 
of  construction  must  be  the  same,  whether 
the  instrument  be  a  deed  or  a  will. 
EnoT.Eno,  vi.  171 

18.  On  ooostruing  an  appointment  of 
stock  in  these  words,  "unto  and  among 
my  said  brother  and  my  sisters  and  my 
nephews  and  nieces  living  at  the  decease 
of  my  wife,  in  equal  shares  and  propor- 
tions," it  was  htld,  that  the  qualification  of 
living  at  the  death  of  the  wife  attached 
only  to  the  nephews  and  nieces,  the  last 
antecedent.    Baker  v.  Baker,  vi.  269 

19.  The  direction  as  to  the  shares  and 
proportions  in  which  the  legatees  are  to 
take  the  property  docs  not  affect  the  con- 
struction of  the  word*  which  describe  the 
persons  who  are  to  take.  lb. 

20.  The  legatees  took  per  capita.        lb. 

21.  Household  fiimiture  does  not  paae 
nnder  the  description  of  "fixtures  and 
flttinga-up,"     SimjKonM  v.  ^ttnniotu,  vi.  36^ 

23.  Beqnest  for  the  benefit  of  unbene- 
ficed curates,  whose  annual  incomes  do  nol 
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exceed  X35,  and  to  snch  as  shall  be  reewn< 

mended  in  acerttun  manner — Held  to  ooca- 
prise  two  classes, — those  having  incnmei 
of  £35  and  nnder,  and  also  those  recom- 
mended in  the  way  prescribed.  Peaning- 
ton  ▼.  Buckley,  vi.  iSi 

23.  A  testator  entitled  to  a  copyhold 
estate  in  remainder  expectant  upon  the 
determination  of  the  life  estate  of  his  wife 
in  the  same  premises,  by  his  will  g»ve  the 
income  of  all  his  property,  wherever  sitn- 

DF  of  whatsoever  kind,  to  his  wife,  for 
her  life  ;  and,  at  her  decease,  he  gave  all 
the  property  then  left  bjr  him,  and  of 
which  she  was  to  have  the  mcoroe  for  her 
life,  to  his  children ;  and  on  his  wife's 
death,  or  second  marriage,  he  directed  bu 
trustees  to  receive  the  rents  and  dividends 
arising  firom  the  estate  and  effects  he 
should  die  possessed  of,  and  to  apptv  the 
same  in  the  maintenance  of  his  children 
until  the  youngest  should  attain  twenty- 
one  -.—Held,  that  the  interest  of  the  testa- 
tor in  remainder  in  the  copyhold  estate 
passed  by  his  will.     Ford  v.  /ord,   vi.  M6 

24.  The  tendency  of  modem  deduons 
is  to  read  the  different  clauses  of  the  same 
vrill  referentially  to  each  other,  unless  they 
are  clearly  independent.     S.  C.,       vi.  492 

25.  Construction  of  a  power  of  sale  and 
exchange,  in  a  settlement.  MarAaU  v. 
Maddta,  vii  428 

S6.  The  Court  cannot  impute  to  the 
Legislature,  in  passing  statutes  confirming 
titles  created  by  means  of  parliamentary 
powers,  ignorance  of  the  transactions 
which  had  token  place  in  exercise  of  aucfa 
powers.    Beaden  v.  King,  ix.  &2S 

27.  Bequest  of  all  the  teautor's  Great 
Western  Kailway  share^  and  all  other  llie 
railway  shares  of  which  he  might  be  poa> 
sessed  at  the  time  of  his  decease : — 
Held,  to  pass  Great  Western  Bulway 
shares  which  he  had  at  the  date  of  his  irm, 
and  which  were  afterwards,  by  a  resolntitm 
of  the  Company  made  under  the  aothori^ 
of  an  Act  of  Parliament,  converted  inta 
consoUdated  stock;  but  hdd  not  to  paaa 
consolidated  stock  in  the  same  Compai^ 
purchased  by  the  testator  after  the  date  k 
his  will.     Oaka  v.  Oaket.  ix,  666 

28.  Though  there  ma^  not  be  any  dif- 
ferent rule  of  construction  applicable  to 
wills  and  settlements,  yet  the  different  dub 
racter  of  the  instrument  is  a  circanistanec 
to  be  weighed  in  detennininK  the  effict  of 
the  disposition  it  contains.  Snarea  nnder  a 
settlement  being  held  not  to  be  veated, 
mi^htcrcatearesiiltin^  trust  for  the  aettlor; 
whilst  in  a  will  the  residuary  legatee  m^ht 
take.     Farrar  v.  Barker,  ix.  744 

29.  Fallacy  of  applying  to  a  case  of  m< 
testacy  words  which  the  teatator  haa  ^ 
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plied  to  the  case  of  testacy.     Robinson  t. 
Governors  of  the  London  Hospital^       x.  28 

30.  An  agreement  bj  a  creditor  not  to 
take  proceedings  against  the  debtor  during 
his  life,  nor  against  the  debtor*s  estate 
during  the  life  of  his  wife,  if  she  should 
survive  him,  construed  (as  to  the  latter 
clause)  to  mean  that  any  beneficial  inter- 
est which  the  wife  might  take  in  the  pro- 
perty of  the  husband  should  not  be  dis- 
turbed during  her  life,  and  not  to  be  an 
agreement  that  the  creditor  should  be  de- 
barred from  suing  the  personal  represen- 
tative of  the  husband ;  and,  therefore,  the 
creditor  obtained  a  decree  for  an  account 
against  the  wife  as  the  personal  represen- 
tative of  the  husband,  with  a  declaration 
that  the  interest  of  the  wite  was  not  to  be 
disturbed  during  her  life.  Harman  v. 
Richards^  x.  81 

31.  Construction  of  a  wiil  as  supposing 
the  testator  to  contemplate  the  period  of 
his  death  with  reference  to  the  objects  who 
are  to  take  under  his  will,  and  to  look 
beyond  that  period  with  reference  to  the 
event  on  which  his  dispositions  are  to  take 
effect.    In  re  Rye's  Settlement^  x.  112 

32.  By  a  will  property  was  given  to 
trustees  to  anply  the  rents,  interest,  and 
proceeds  for  tne  maintenance  of  the  testa- 
tor^s  son  Edward  for  his  life,  and  not  to  be 
paid  to  any  person  under  an  assignment  by 
or  execution  against  the  son ;  and  after  the 
decease  of  the  son,  for  the  two  daughters 
of  the  testator  absolutely.  By  a  codicil,  it 
was  declared,  that,  in  case  of  assignment  by 
Edward,  the  trustees  should  stand  pos- 
sessed of  the  property  upon  trust  for  the 
daughters  of  the  testator,  in  the  same 
manner  and  form  as  declared  by  his  will  in 
the  event  of  the  death  of  Edward.  By 
another  codicil,  the  testator  gave  £600 
stock  to  Edward,  in  addition  to  what  he 
had  left  him  by  his  will,  subject  to 
the  same  controlhng  powers  and  restric- 
tions as  were  appointed  by  the  will ;  and 
he  gave  a  like  sum  to  his  son  William, 
subject  to  the  like  control,  ^^and  to  the 
survivor  of  them,  and  in  the  event  of  both 
their  deaths  "  for  the  benefit  of  the  said 
daughters : — Held^  that  the  true  construc- 
tion of  the  second  codicil  was,  that,  in  the 
event  of  the  death  of  either  of  the  legatees, 
both  the  legacies  of  stock  sliould  go  to  the 
survivor,  and  not  that  on  the  death  of 
either  his  legacy  should  go  to  the  survivor, 
which  would  cut  down  an  absolute  gift  into 
a  life  interest.  That,  although  in  one 
codicil  the  words  ^^in  the  event  of  the 
death  of  Edward  "  meant  upon  the  death  of 
Edward,  it  did  not  follow  tnat  the  words  in 
another  codicil,  *^  in  the  event  of  both  their 
deaths "  meant  upon  both  their  deaths ; 
for  one  expression  was  applied  to  a  life 
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interest,  and  the  other  to  a  capital  sum. 
That  the  period  of  survivorship  must  be 
referred  to  the  period  of  distribution — 
namely,  the  death  of  the  testator :  That, 
therefore,  Edward,  having  survived  the 
testator,  took  the  legacy  of  stock  absolutely. 
In  re  Mores'  Trusty  x.  171 

33.  The  rule,  that  added  legacies  are 
subject  to  the  same  conditions  as  the  lega- 
cies to  which  they  are  added,  is  not  appli- 
cable to  the  case,  inasmuch  as  the  applica- 
tion of  the  rule  would  alter  the  terms  of 
the  additional  gift.  And  whether  the  rule 
applies  to  any  cases  except  where  the  ori- 
ginal legacy  is  absolute  or  defeasible  in  the 
party  to  whom  the  additional  legacy  is 
given — qucere,  lb, 

CONSTRUCTIVE  NOTICE. 
See  Notice. 

CONSTRUCTIVE  TRUST. 

See  Acquiescence — Lis  Pendens — 

Trust. 


CONTEMPT. 
See  Appendix,  vol.  x,  p.  xli— Receiver. 

1.  Jurisdiction  of  the  Court  to  grant  or 
dissolve  an  injunction,  or  commit  for  con- 
tempt in  cases  where  the  plaintiffs  or  de- 
fendants, or  other  persons,  publish  notices 
or  advertisements  with  re^^rence  to  the 
subject  of  a  suit  calculated  to  prejudice  the 
rights  or  misrepresent  the  relative  position 
or  character  of  any  of  the  parties  to  the 
cause.    Matthews  v.  Smith,  331 

2.  A  prisoner  in  contempt,  and  remanded 
until  he  should  answer  the  bill,  and  clear 
his  contempt,  or  the  Court  should  other- 
wise order,  filed  a  plea,  and  obtained  an 
order,  upon  petition,  ex  parte,  at  the  Rolls, 
upon  certificate  of  plea  filed,  to  tax  the 
costs  of  the  contempt,  and  for  his  discharge 
upon  payment  or  tender  of  such  costs; 
he  did  not  pay  or  tender  such  costs,  and 
the  Court,  on  motion  by  the  plaintiff, 
ordered  the  plea  to  be  taken  off  the  file. 
Wilkin  V.  Nainby,  iv.  473 

3.  A  defendant  in  contempt  cannot,  in 
answer  to  an  application  founded  on  the 
contempt,  object  that  the  plaintiff  has  not 
taken  a  step  in  the  cause,  which  might 
have  amounted  to  a  waiver  of  the  con- 
tempt, lb, 

4.  Sole  defendant  in  contempt  ordered 
to  be  discharged  fVom  nrison  on  his  own 
motion,  the  sole  plaintin  being  dead.  7  er- 
rell  ▼.  Souch,  iv.  535 

5.  A  party  in  contempt  for  non-payment 
of  costs,  and  being  served  with  an  order 
nisi  to  confirm  a  report,  may,  notwith- 


Btanding  his  contempt,  t&kc  esceptiona  to 
the  report,  and  draw  up,  pass,  and  enter 
an  order  to  set  donn  the  exceptions  ;  aad 
msv  also  present,  and  be  heard  upon,  hia 
petition  to  Qiacharge  the  report  as  irreKular, 
snd  for  liberty  to  open  the  accounts  allowed 


in  former  reports,  on  the  ground  that 
therein  were  allowed  in  the  absence  of  the 
petitioner,  and  while  the  suit  was  abated. 
Morruou  v.  Morrison,  iv.  590 

CONTINGENT  GIFT. 
Set  Next  op  Kin. 

CONTINGENT    OR    VESTED 

INTEREST. 

See  Payment  into  Coukt. 


the  death  of  C.,  their  respective  heirs, 
executors,  &c.,  in  equal  shares,  as  tenants 
in  common,  and  not  na  joint  tcnaiita  ;  but  if 
any  such  children  shomd  die  undertwenty- 
one,  their  shares  lo  be  in  trust  for  the  sur- 
vivor or  survivors,  and  other  or  others  of 
them  the  said  children  of  B.  and  the  said 
A.  living  at  the  decease  of  C,  and  bis  and 
their  respective  heirs,  executors,  &c.,  in 
equal  shares,  as  tenants  in  common,  and 
not  as  Joint  tenants,  so  and  in  such  manner 
that  the  children  of  B.  attaining  twenty- 
one  and  amoving  0.  and  the  said  A.,  in 
case  A.  survive  C.,  should  take  equally 
per  capita: — Held,  that  A.,  surviving  the 
testator  and  dying  in  the  litctime  of  C., 
took,  nevertheless,  with  the  children  of  B. 
who  survived  C,  a  vested  share  in  the 
residuary  estate.  Fullciier  v.  Grace,   ii.  28a 

CONTINGENT  LEGACY. 
See  Legacy, 

CONTINGENT  REMAINDER. 
See  Devise. 
1.  Contingent  remainder  created  by  a 
limilatio[i  to  the  use  of  the  husband  and 
wife,  and  the  survivor  and  the  heirs  and 
assigns  of  the  survivor,  barred  by  a  fine 
subsequently  levied  by  the  husband  and 
wife.     Parker  v.  Carter,  iv.  40'J 

3.  A  devise  of  real  estate  to  the  use  of 
A.  for  life,  with  remainder  to  the  use  of 
all  and  every  the  child  or  children  of  A. 
who  shall  attain  the  age  of  twenty-one 
years,  and  for  want  of  such  issue,  over, — 
creates  a  tenancy  for  life  in  A.,  with  a  con- 
tingent reminder  in  fee  to  such  of  the 
cbimren  of  A.  as  shall  attain  twenty-one  ; 
and  on  the  death  of  A.,  leaving  infant 
children,  bnt  having  had  no  child  who  had 
then  attained  twenty-one,  the  interest  of 
the  children  of  A.  was  ^vested,  and  the 
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CONTRACT. 

See   Account  — Agheement — Articlbb 

BEFxiRB    Mahriaoe  —  Absignment  — 

BkOKER  —  CHA  Ml-ERTY CoP  YUICHT — 

Joint  Stock  Company— J  cbisdiction 
— Lessoh's  Title— Mines— Misrepre- 
sentation— Paktsership — POWEB — 
Ship  Reoimtby  Acts — Specific  Per- 
formance— Tenant  fob  Life  and  Re- 
mainderman—  Title — Trdstee  and 
Cestui  que  Trust — Vendob  akd  Po»- 

CUASBB. 

1.  Suggestions  made  by  a  vendor  or 
purchaser  as  to  tbe  course  which  might  be 
adopted  for  the  purpose  of  obviating  diffi- 
culties in  the  completion  of  a  contract,  are 
not  to  be  taken  as  an  abandonment  of  the 
original  contract,  and  the  substitution  of  a 
new  one.     Monro  v.  Taylor,  viii.  61 

2.  If  time  is  to  be  considered  as  of  the 
essence  of  a  contract,  that  point  must  be 
made  promptly.     S.  C,  viii.  63 

3.  Disputes  having  arisen  between  a 
Railway  Company  and  a  contractor  em- 
]itoyed  in  making  the  railway, — tbe  Com- 
pany, insisting  upon  a  right  under  the  con- 
tract, owing  to  the  alleged  default  of  the 
contractor,  to  discharge  him,  take  posses- 
sion uf  the  line  and  materials,  and  complete 
tbe  works  themselves ;  and  the  contractor 
resisting  such  claim,  imputing  the  back- 
ward state  of  the  works  to  the  acts  of  the 
Company,  and  holding  forcible  possession ; 
—collisions  occurring  between  the  work- 
men of  the  two  parlies,  each  being  charged 
with  impeding  the  operations  of  the  other  i 
and  the  completion  and  opening  of  the 
railway  for  tratfic  being  in  tbe  meantime 
delayed, — the  Court,  on  tbe  application  of 
the  Company,  restrained  the  contractor 
from  coniinunig  on  the  line  or  interferii^ 
with  the  operations  of  the  Company ;  di- 
rected an  account  of  what  was  due  to  the 
contractor  for  works  and  materials  done 
and  provided,  without  regard  to  the  formal 
certificates  of  the  Company's  engineer; 
and  an  issue  to  try  whether  tbe  Company, 
at  the  time  they  proceeded  to  enter  upon 
the  works  and  nniovo  the  contractor,  were 
lawfully  justified  in  so  doing;  reserving  as 
well  the  question  of  the  right  of  tbe  con- 
tractor to  comiicn^ation  for  loss  of  profit 
on  unexecuted  works,  as  all  other  direc- 
tions, until  after  the  trial  and  tbe  report. 
The  East  Lancashire  Railway  Company  v, 
HatlersUy,  »iii.  72 

4.  The  rule  under  which  the  Court  per- 
mits a  straneer  to  intervene  for  tbe  purpoM 
of  opetiing  biddings  on  a  sale  by  auction 
before  the  Alaater,  has  no  application  to  a 


CONTRACT. 


CONVERSION. 


sale  before  bim  by  private  contract.    Mil- 
lican  V.  Vanderpiank,  xi.  136 

5.  When  the  Master  has,  in  the  presence 
of  the  parties,  approved  of  a  sale  by  pri- 
vate contract,  whether  under  a  special 
reference,  or  under  the  4th  General  Order 
of  the  16th  of  July,  1851,  no  stranger  can 
intervene  to  prevent  the  confirmation  of 
the  report ;  nor  will  the  sale  be  disturbed 
by  the  Court  on  the  mere  ground  that  a 
larger  price  has  been  offered  subsequently 
and  beiore  such  confirmation,  unless  there 
be  some  error  or  miscarriage  in  the  pro- 
ceedings, or  the  contract  price  be  grossly 
inadequate.  /6. 

6.  When  there  are  grounds  upon  which 
the  Court  would  refuse  to  confirm  a  sale  by 
private  contract  approved  bv  the  Master, 
the  fact  that  the  purchaser  has,  after  the 
approval  of  his  contract,  and  before  the 
confirmation  of  the  report,  entered  upon 
the  property,  and  expended  money  thereon, 
or  mcurred  liabilities  with  respect  to  it, 
will  not  afford  any  reason  for  supporting 
the  sale ;  for  such  acts,  before  the  confirm- 
ation of  the  report,  are  done  at  the  pur- 
chaser's own  risk,  or  in  his  own  wron^ ; 
but  where  all  the  parties  interested  in  the 
estate  have  approved  of  or  acquiesced  in 
the  contract,  and  concurred  in  and  encour- 
aged such  acts  of  the  purchaser,  they  may 
then  constitute  reasons  for  not  disturbing 
the  sale.  lb. 

CONTRACT  FOR  SALE. 

Sec  MOBTGAGOR  AND  MORTGAGEE. 


CONTRIBUTION. 

See  Debtor  and  Creditor. 

Bill  by  a  trustee  under  an  Act  of  Par- 
liament for  making  and  maintaining  roads, 
who  had  acted  in  the  trust,  against  some 
of  his  co-trustees,  for  contribution  towards 
a  debt  recovered  from  the  plaintiff 
by  bankers  who  had  advanced  money, 
under  the  orders  of  the  trustees  for  the 

Eurposes  of  the  trust — directed,  at  the 
earing,  to  stand  over,  giving  the  plaintiff 
liberty  to  add  such  other  trustees  as  par- 
ties to  the  suit,  as  the  several  defendants 
by  their  answers  submitted  were  necessary 
parties,  and  liable  to  contribute,  if  they 
(the  defendants)  were  liable — the  plaintiff 
electing  not  to  waive  his  right  aganist  such 
other  parties.      Wilson  v.  Goodman,   iv.  54 


CONVERSION. 

See  Debtor  and  Creditor  —  Power  — 
Tenant  fob  Life  and  Remainder- 
man. 

1 .  Real  estate  was  conyeyed  to  a  trustee, 
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on  trust  to  permit  a  mortgagor  to  receive 
the  rents  and  profits,  and  upon  payment  of 
the  principal  and  interest  of  the  mortgage 
debt  as  therein  mentioned,  to  reconvey  the 
estate  to  the  mortgagor,  his  heirs  and 
assigns  ;  but  if  default  should  be  made  in 
such  payment,  then  that  the  trustee  should 
enter  into  possession  of  the  premises,  and, 
at  his  discretion,  sell  the  same,  and  pay 
over  the  residue  or  surplus  (after  payment 
of  the  debt,  interest,  and  costs)  to  the 
mortgagor,  his  heirs,  executors,  adminis- 
trators, or  assigns.  There  was  default  in 
payment,  but  no  sale  of  the  estate  took 
place  until  after  the  death  of  the  mort- 
gagor, who  devised  it  to  the  plaintiffs  for 
Bfe,  with  remainder  over  in  tail : — Held, 
that  there  was  no  conversion,  but  that  the 
surplus  proceeds  passed  by  the  devise  as 
real  estate.     Bourne  v.  Bourne,  ii.  35 

2.  Residuary  gift  of  the  whole  income 
of  the  testator's  property  (which  included 
leasehold  aiid  long  annuities)  to  his  wife 
for  her  life,  at  her  own  disposal,  but  not 
to  sell  without  the  consent  of  all  parties, 
remainder  to  the  brothers  of  the  testator 
equally: — Held,  that,  construing  the  gift 
with  reference  to  the  other  provisions  of 
the  will,  the  widow  was  entitled  to  the 
income  of  the  property  for  her  life,  in  the 
state  of  investment  in  which  it  was  left  by 
the  testator.     Hinves  v.  Hinves,        iii.  609 

3.  Semble,  in  the  application  of  the  rule 
for  converting  into  permanent  investments, 
at  the  death  of  the  testator,  perishable 
property  in  which  he  has  given  interests 
for  life,  and  other  interests  in  succession, 
the  inclination  of  the  Court  in  the  later 
cases,  when  the  meaning  was  doubtful, 
has  been  in  favour  of  that  construction 
which  would  give  to  the  tenant  for  life  the 
enjoyment    of    the    property    in    specie. 

lb. 

4.  After  a  specific  gift  of  certain  lease- 
hold houses  to  the  testator's  wife  for  her 
life,  she  paying  the  ground-rents  and  per- 
forming the  covenants,  with  remainder 
over  to  his  nephew,  the  testator  bequeathed 
the  ^^  rents  and  profits,  dividends  and  in- 
terest," of  all  the  residue  of  his  property 
to  his  wife  for  her  life,  nith  a  gift  over  of 
the  whole  of  the  residue  after  her  decease 
to  other  persons : — Held,  that  the  widow 
was  not  entitled  to  the  enjoyment  in  specie 
during  her  life  of  that  part  of  the  residue 
which  consisted  of  leasehold  and  other 
perishable  property,  but  that  the  same 
ought  to  be  converted.  Pickup  v.  Atkinson, 

iv.  624 

5.  A  direction  to  sell  particular  parts  of 
the  testator's  personal  estate  is  not  of  much 
weiffht  on  the  question  of  the  conversion 
of  the  residue ;  for  the  rule  as  to  conver- 
sion does  not  proceed  on  the  presumed 


CONVERSION. 


existence  of  a  definite  intention  that  the 
property  shall  be  converted^  but  upon  the 
expressed  intention  that  the  legatees  shall 
enjoy  the  property  in  succession.  Cafe  y. 
Beni^  V.  34 

6.  The  direction^  that  the  trustees 
should  retain  a  percentage  on  the  rents  to 
be  collected,  fortified  by  other  expressions 
in  the  will,  regarded  as  evidence  that  the 
testator  contemplated  the  enjoyment  of  the 
leasehold  property  in  specie  by  the  legatees. 
S,  C,  36 

7.  Conveyance  of  the  equity  of  redemp- 
tion of  real  estate  to  trustees,  for  sale,  for 
the  benefit  of  the  creditors  of  the  author  of 
the  deed,  and  upon  trust,  if  there  should 
be  any  surplus,  to  pay  the  same  to  him, 
his  executors,  administrators,  and  assigns, 
to  and  for  his  and  their  own  absolute  use 
and  benefit : — Heldy  to  be  a  conversion  of 
the  real  estate  into  personalty,  as  between 
the  real  and  personal  representatives  of  the 
author.  Griffith  v.  ExcketU ;  Griffith  v. 
Lunell,  vii.  299 

8.  Held  also,  that  the  ultimate  surplus 
of  the  proceeds  of  the  real  estate  bein^  re- 
served to  the  author  of  the  deed,  and  the 
deed  not  being  revoked,  and  no  attempt 
having  been  made  to  revoke  it,  it  was  not 
material,  as  between  the  real  and  personal 
representatives  of  the  author,  whether  the 
deed  was  or  was  not  revocable.  Ih. 

9.  That  the  question  whether  the  sur- 
plus proceeds  of  the  trust  property  be- 
longed to  the  real  or  personal  representa- 
tive, was  not  affected  by  the  state,  whe- 
ther of  realty  or  personalty, — in  which  such 
surplus  was  found,  although  the  state  of 
the  property  might  affect  the  character  in 
which  such  surplus  would  go  to  the  one  or 
the  other  of  such  representatives.  Ih, 

10.  If  the  author  of  a  deed  impresses 
upon  his  real  estate  the  character  of  per- 
sonalty, that,  as  between  his  real  and  per- 
sonal representatives,  makes  it  personal 
and  not  real  estate,  fi'om  the  delivery  of 
the  deed,  and  is  equivalent  to  a  gift  of  the 
expectancy  of  his  heir-at-law  to  his  per- 
sonal estate.  Ih, 

11.  The  principle  is  the  same  in  the  case 
of  a  deed  as  in  tne  case  of  a  will ;  but  in 
the  former  case  the  conversion  takes  place 
in  the  lifetime  of  the  party  making  it, — in 
the  latter,  not  until  his  death, — and  the 
rights  of  the  real  and  personal  represen- 
tatives in  each  case  are  governed  by  the 
simple  effect  of  the  instrument.  Ih. 

12.  The  onus  ofproving  the  reconversion 
is  on  the  plaintiff,  who  claims  under  the 
heir-at-law  of  the  author  of  the  deed.    Ih. 

13.  Where  a  testator  by  his  will  gave 
his  estate,  including  copyhold  of  inheri- 
tance, leaseholds,  merchandise,  money  in 
the  funds,  and  cash,  to  his  children  and 
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grandchildreiL,  in  twenty  afiqaoC  ihareii 
and  directed  some  of  sucii  diares  to  be  in- 
vested in  the  government  fnnds  for  the  in- 
fiint  legatees,  and  requested  hia  executors 
on  his  death  to  get  nis  property  together 
and  divide  it,  it  was  \eld,  that  the  will 
must  be  taken  to  direct  a  sale  and  conver- 
sion of  the  copyhold  estate.  Mower -v,  Orr^ 

viL  475 

14.  The  testator  gave  his  real  and  per- 
sonal estate  to  trustees  upon  trust  to  apply 
the  rents,  issues,  and  proceeds  for  the  be- 
nefit of  his  two  daughters,  with  a  direction, 
on  the  younge&ft  attaining  twenty-<me,  to 
divide  the  whole  into  two  equal  moieties, 
of  which  the  testator  gave  one  moiety  to 
his  two  daughters  equally,  and  directed 
the  other  to  be  placed  out  upon  Grovem- 
ment  or  real  securities,  and  tne  dividends 
and  interest  thereof  to  be  paid  to  the 
daughters  for  their  lives,  and  upon  their 
deatn,  the  said  monies  and  effects  to  be 
divided  amongst  their  children: — Heldy 
that  there  was  no  conversion,  by  the  will, 
of  the  moiety  of  the  real  estate  devised  to 
the  daughters  on  the  youngest  attaining 
twenty-one.     Comick  v.  Pearce^     vii.  477 

15.  By  a  marriage  settlement  freehold 
estate  and  some  personal  estate  were  con- 
veyed and  assigned  to  trustees,  upon  trust, 
on  the  request  of  the  husband  and  wife, 
during  their  joint  lives;  and,  after  the 
death  of  either,  upon  the  request  of  the 
survivor,  to  sell  the  estate,  and  to  stand 
seised  and  possessed  of  the  estate  until 
sold,  and  of  the  purchase-money,  in  case 
the  same  should  be  sold,  upon  trust  for 
the  husband  for  his  life  ;  and,  after  his  de- 
cease, upon  trust  for  the  wife  for  her  life ; 
and  after  the  death  of  the  survivor  of  them 
to  convey  the  estate,  unless  sold,  and  as- 
sign the  personal  estate,  unto  the  children 
and  grandchildren  of  the  marriage,  bom  in 
the  ufetime  of  the  husband  and  wife,  as 
they  or  the  survivor  should  appoint ;  and, 
in  default  of  appointment,  unto  and  amoi^st 
the  children  or  the  marriage,  equally.  Tne 
estate  was  taken  by  the  Corporation  of 
London  under  the  London  Bridge  Act  (4 
Geo.  4,  c.  50),  and  the  price  having  been 
fixed  by  a  jury,  the  purchase-money  was 
paid  into  Court  under  the  Act, — ^the  trus- 
tees of  the  settlement  not  making  out  a 
satisfactory  title : — Held^  that,  in  the  ab- 
sence of  any  conveyance  by  the  trustees, 
the  sale  must  be  deemed  to  have  been 
effected  under  the  Act  of  Parliament  only ; 
and,  therefore,  that  the  purchase-money 
was  impressed  with  the  character  of  real 
estate  under  the  35th  section  of  the  London 
Bridge  Act.  In  re  Taylor'* s  Settlement^VL,  596 

16.  That,  if  there  had  been  any  conver- 
sion, it  must  have  been  by  t^e  ooigoint 
operation  of  the  articles  and  aetUement 
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and  of  the  Act  of  Parliament;  bnt  that  the 
settlement  and  Act  of  Parliament  could 
not  in  this  case  have  any  conjoint  opera- 
tion, lb, 

17.  That  the  estate  having  been  real 
when  settled,  it  was  not  meant  by  the  set- 
tlement that  it  should  become  personal, 
unless  the  husband  and  wife,  or  the  sur- 
vivor, requested  it  to  be  sold.  lb. 

18.  That  the  words  of  request  should 
not  be  construed  as  merely  intended  to 
enforce  on  the  trustees  the  obligation  of 
sale,  but  as  inserted  for  the  purpose  either 
of  enforcing  obligation  or  giving  discretion, 
as  the  context  of  the  instrument  might  re- 
quire, lb. 

19.  That  the  payment  of  money  into 
Court,  owing  to  an  objection  to  the  title, 
and  the  application  of  the  trustees  and 
tenants  for  life  for  the  dividends,  did  not 
tend  to  connect  the  sale  with  the  trust,  but 
led  to  a  contrary  conclusion,  inasmuch  as 
the  City  of  London,  having  the  power  to 
require  a  perfect  title  under  their  Act, 
would  not  be  likely  to  prefer  an  imperfect 
one  under  the  trust.  lb. 

20.  That  there  could  be  no  sale  pursuant 
to  the  trust  without  a  conveyance  of  the 
estate  by  the  trustees,  and  the  payment  of 
the  purchase-monejr  to  them ;  and  if,  after 
the  nxing  of  the  pnce  by  a  jury,  there  had 
been  a  conveyance  by  the  trustees,  at  the 
request  of  the  tenant  for  life,  the  Court 
would  have  held  the  sale  to  have  been 
under  the  trust : — Semble.  lb. 

21.  Devise  and  bequest  of  freehold, 
copyhold,  and  leasehold  estate,  upon  trust 
for  sale,  with  a  direction  that  the  proceeds, 
after  payment  of  all  costs,  charges,  and 
expenses  attending  the  same,  shall  be  con- 
sidered, to  all  intents  and  purposes,  as 
part  of  the  testator^s  personal  estate  ;  and 
a  gift  of  the  residue  of  his  money,  London 
Assurance  stock,  securities  for  money,  &c., 
to  the  London  Hospital,  for  the  purposes  of 
the  charity : — Held^  that  the  real  and  per- 
sonal estate  were  thrown  into  one  mass ; 
and  that  the  charge  of  debts,  legacies,  and 
costs  were  to  be  apportioned  between  the 
real  and  personal  estate  pro  rat&.  Robinson 
V.  The  Governors  of  the  London  Hospital^ 

X.  19 

22.  A  direction  that  the  proceeds  of  the 
real  and  leasehold  estate  should  be  con- 
sidered as  part  of  the  personal  estate,  does 
not  take  away  the  right  of  the  heir  ;  nor 
does  the  addition  to  that  direction,  that  the 
real  estate  shall  be  taken  to  be  personal 
estate  **  to  all  intents  and  purposes,"  take 
away  that  right.  lb. 

23.  After  the  testator,  who  was  a  shop- 
keeper, had  made  a  will,  bequeathing  ms 
leasehold  house  and  shop  and  the  stock  in 
trade  therein  to  his  wife  (subject  to  certain 
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trusts,  which  failed),  and  giving  his  re- 
siduary estate  in  another  manner,  he  be- 
came insane.  No  commission  of  lunacy 
was  taken  out ;  but  his  wife,  not  being  dis- 
posed or  competent  to  carry  on  the  trade, 
joined  with  the  persons  whom  he  had 
named  executors,  and  also  with  the  resi- 
duary legatees,  in  an  agreement  for  the 
sale  of  the  leasehold  premises  and  stock  in 
trade  therein  for  a  gross  sum,  to  be  paid 
by  instalments.  After  this  agreement  was 
made,  and  possession  of  the  property  de- 
livered to  the  purchaser,  the  testator  died. 
The  Court,  in  an  administration  suit,  ap- 
proved of  the  affreement  as  beneficial  to 
the  estate,  and  directed  it  to  be  carried 
into  effect: — Held^  that,  notwithstanding 
the  agreement  for  sale,  and  the  transfer  of 
the  possession  of  the  property  specifically 
bequeathed,  none  of  the  parties  having  any 
lawful  authority  to  effect  such  a  sale,  bom 
the  leasehold  estate  and  the  stock  in  trade 
must  be  taken  as  unconverted  at  the  death 
of  the  testator,  and  passed  to  the  specific 
legatee.     Taylor  v.  Taylor^  x.  476 

CONVERSION    OF    LOAN    NOTES 
INTO    SHARES. 

See  Joint  Stock  Compant, 

COPIES. 
<Sec  Piracy. 

CO-PLAINTIFFS. 

See  Dismissal. 

K  several  co-plaintiffs  allege  by  their 
bill  that  they  are  jointly,  or  in  some  ioint 
character,  entitled  to  the  subject  of  the 
suit,  and  one  or  more  of  them  would  be  so 
entitled,  if,  in  thb  respect,  the  others  or 
other  of  them  were  not  (no  issue  being 
joined  on  the  c[uestion  of  the  title,  if  any, 
being  joint),  it  is  not  necessary  for  the 
plaintiffs,  as  between  themselves,  to  prove 
m  the  cause^  as  against  the  defendant,  that 
their  right,  if  any,  is  a  joint  right.  Blair 
V.  Bromley^  554 

COPY  OF  BILL. 

See  Appearance — Parties. 

1.  Verification  of  the  copy  of  the  bill  to 
be  served  under  the  24th  Order  of  August, 
1841.     Penfold  v.  Bouch,  ii.  157 

2.  Verification  of  the  copy  of  the  bill, 
served  under  the  24th  Oraer  of  August, 
1841.     Coleman  v.  Rackham,  ii  854 

8.  It  is  not  sufficient  that  the  copy  of 
the  bill  served  under  the  24th  Order  has 
been  examined  with  the  office  copy,  un- 
less the  office  copy  be  proved  to  have 
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been    examined    with    the    engrossment. 

S.    C.y  184 

4.  It  is  sufficient  to  state  that  the  copy 
of  the  bill  served  under  the  24th  Order  of 
August,  1841,  is  a  true  copy;  and  not 
necessary  to  show  (as  in  Pen/old  v.  Bouch) 
the  manner  of  examination.  Broughton  v. 
Broughton^  iii.  335 

5.  Order  for  leave  to  enter  the  service 
of  a  copy  of  the  bill  under  the  24th  Order 
of  August,  1841,  on  the  statement  at  the 
bar,  that  the  draft,  as  settled  by  counsel, 
contained  no  prayer  for  account,  payment, 
conveyance,  or  other  direct  relief  against 
the  defendant,  without  requiring  an  affi- 
davit of  that  fact,  or  explanation  of  the 
nature  of  the  suit.     Hudson  v.  Dungworth^ 

iii.  508 

6.  Bill  by  one  child,  entitled  with  the 
other  children  to  the  residue  of  real  and 
personal  estate,  against  the  widow  and 
eldest  son  of  the  testator,  who  were  the 
trustees  and  executor,  for  the  execution  of 
the  trusts  of  the  will,  and  administration 
of  the  estate,  and  praying  a  receiver.  The 
widow  claimed  a  life  estate  adversely  to 
the  children: — Held,  that  the  residuary 
legatees,  who  were  defendants  (other  than 
the  executor),  were  properly  served  with  a 
copy  of  the  bill,  under  the  23rd  Order  of 
August,  1841.     Davis  v.  Davis,        iv.  389 

7.  In  a  suit  by  some  of  the  members  of 
a  class  claiming  to  be  entitled  under  a  con- 
ditional limitation  by  devise  in  favour  of 
such  class,  against  parties  who  claimed 
under  a  recovery  suflfered  of  the  estate  by 
the  first  taker  under  the  same  devise,  the 
other  members  of  the  class  in  the  same  in- 
terest as  the  plaintiffs,  who  decline  to 
become  co-plaintiffs,  may  be  served  with 
the  copy  of  the  bill,  under  the  29th  Order 
of  August,  1841 ;  and  if  they  are  required 
to  appear  and  answer,  their  costs  must  be 
paid  by  the  plaintiff:*.     Abram  v.    Ward, 

170 

COPYHOLD. 

SeeEscuEAT — Insolvent  Debtor — ^Mar- 
shalling— Receiver — Statu'i«s,Con- 
STuucTiON  OF,  3  §•  4  Will.  4,  c.  104. 

1.  The  Court  might  enforce  the  specific 
performance  of  an  agreement  between 
joint-tenants  of  a  copyhold  estate  to  divide 
the  land  and  hold  the  respective  parts  in 
severalty,  and  decree  the  parties  to  make 
mutual  surrenders  for  that  purpose ;  al- 
though, before  the  stat.  4  &  5  \\'ill.  4,  c. 
35,  tne  Court  had  not  jurisdiction,  in  a 
mere  suit  for  partition,  to  decree  the  par- 
tition of  copyholds.     Bolton  v.  Ward, 

iv.  530 

2.  Devise  of  a  copyhold  estate  to  three 
trustees,  upon  trust  to  permit  A.  to  occupy 
the  same,  or  receive  the  rents  and  profits 
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thereof  for  his  life ;  and  after  the  death  of 
A.,  upon  trust  to  sell  the  estate,  and  divide 
the  proceeds  amongst  the  children  of  A.; 
and  gift  of  the  testator's  residuary  estate 
to  the  trustees  upon  other  trusts,  but 
charged  with  debts  and  ^^  the  costs  and 
charges  of  proving  and  executing"  the 
will : — Held,  that  the  fines  payable  on  the 
admission  of  the  devisees  in  trust  to  the 
copyhold  estate,  were  not  part  of  the  costs 
and  charges  of  executing  the  will  to  be 
borne  by  the  residuary  estate,  but  that 
such  expenses  of  admission  were  a  charge 
upon  the  copyhold  estate  so  devised.  Cole 
V  Jealous,  v.  61 

3.  Suit  by  a  lord  against  a  tenant  of 
lands  within  the  manor,  to  restrain  the  de- 
fendant from  taking  stone  from  lands  in 
his  occupation.  The  defendant  by  his  an- 
swer alleged  that  it  was,  and  had  been,  a 
common  practice  in  the  manor  to  remove 
the  stone  which  laid  immediately  under 
the  surface,  for  the  benefit  of  cultivation. 
At  the  hearing,  the  Court  made  a  decree 
for  a  perpetual  injunction,  the  defendant 
declining  to  try  his  right  to  take  the  stone 
in  an  action  at  law,  to  be  brought  against 
him  by  the  plaintiff.     Cuddon  v.  Marley, 

vu.  202 

4.  Form  of  order  appointing  a  new  trus- 
tee of  a  copyhold  estate,  and  appointing  a 
person  to  complete  the  assurance  of  the 
estate  to  such  new  trustee.     In  re  Hejfs 
Will,  and  of  the  Trustee  Act,  1850,     ix.  221 

6.  Devise  of  a  copyhold  to  such  uses  as 
A.  and  B.,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  the  survivor, 
or  the  trustees  or  trustee  of  the  will  for 
the  time  being,  should  by  deed  appoint ; 
and,  subject  thereto,  to  the  use  of  A.  and 
B.,  their  heirs  and  assigns  for  ever,  with  a 
direction  to  sell  and  stand  possessed  of  the 
proceeds  upon  certain  trusts.  After  the 
death  of  the  testator,  A.  and  B.  sold  the 
copyhold  estate,  in  pursuance  of  the  trusts. 
The  lord  of  the  manor  required  that  A-  and 
B.,  the  devisees,  should  be  admitted  before 
the  admission  of  the  purchaser.  On  the 
bill  by  A.  and  B.,  the  vendors,  against  the 
purchaser,  to  compel  a  specific  perform- 
ance of  the  contract,  the  Court  held^  that 
the  copyhold  tenant  might  direct  the  lord 
to  admit  into  the  tenancy  either  such  per- 
son as  A.  should  nominate,  or  A.  himself; 
that  it  was  the  exercise  of  the  right  of  the 
tenant  to  nominate  alternately  in  favour  of 
A.  or  the  nominee  of  A.,  and  not  a  double 
exercise  of  his  right  to  nominate — first,  in 
favour  of  A.,  and  then  in  favour  of  the 
nominee  of  A. ;  and  that  the  purchaser 
was  bound  specifically  to  perform  the  con- 
tract.    Glass  V.  Richardson^  ix.  698 

6.  The  separate  examination  of  a  mar- 
ried woman  held  to  be  well  taken  for-  the 
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purpose  of  aliening  her  copyhold  estate 
Dj  a  deputy  steward,  who  was  a  minor. 
Eddkston  t.  Collins,  x.  99 

7.  The  steward  of  a  manor,  although  a 
minor,  may  execute  the  office,  if  he  have 
sufficient  oiscretion.  lb, 

8.  The  duty  of  taking  the  examination 
of  a  married  woman  on  the  conveyance  of 
her  estate  is  not  a  judicial  duty. — Semhle, 

lb, 

COPYHOLDER. 
See  Covenant. 
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See  Piracy. 

1.  Where  the  plaintiif  had  contracted  to 
correct  and  complete  from  materials  to  be 
furnished  by  the  defendant,  a  book  which 
the  defendant  expressed  his  intention  to 
write,  and  agreed  also  to  supply  the  legal 
information  connected  with  tne  subject,  for 
which  the  plaintiff  was  to  be  paid  a  certain 
remuneration,  according  to  tne  number  of 
pages  the  work  might  contain ;  the  Court 
renised  an  injunction  to  restrain  the  de- 
fendant from  printing,  publishing,  or  sell- 
ing the  legal  part  of  the  work  (which  the 
plaintiif  had  contributed)  with  any  material 
alteration  or  omission  ;  and  also  refused  an 
injunction  to  restrain  the  defendant  from 
printing,  publishing,  or  sellinjj  the  work, 
uutil  he  nad  paid  the  plaintiff  the  sum 
agreed  upon  for  his  assistance  and  contri- 
bution ;  for  such  payment  may  be  enforced 
at  law,  and  the  title  to  it  is  not  a  ground 
for  the  interposition  of  a  Court  of  equity. 
Cox  v.  Cox^  XI.  118 

2.  Semhle,  unless  there  be  a  special  con- 
tract, either  express  or  implied,  reserving 
to  the  author  a  qualified  copyri|;ht,  the 
purchaser  of  a  manuscript  is  at  hberty  to 
alter  and  deal  with  it  as  he  thinks  proper.  lb, 

CORPORATION. 

See  Appendix,  vol.  x,  p.  v — Joint-Stock 
Company — Jurisdiction  — Legacy — 
Penalties  —  Pleading  —  Specific 
Performance. 

1.  Some  forms  prescribed  for  the  govern- 
ment of  a  corporation  may  be  imperative, 
and  others  directory  only.  Foss  v.  Har- 
bottle,  ii.  495 

2.  Where  the  charter  of  a  Corporation 
has  been  granted  with  certain  terms  or 
provisions,  and  the  charter  is  subsisting 
and  unimpeached,  notwithstanding  it  might 
be  open  to  the  Attorney-General  or  the 
Crown  to  take  proceedings  for  setting  it 
aside,  the  Court  will  Btill  deal  with  the 
Corporation  as  having  all  the  rights  and 
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powers  of  an  existing  body.  Robinson  v. 
Governors  of  the  London  Hospital,  x.  24 
3.  Construction  of  the  charter  of  the 
London  Hospital,  distinguishing  the  powers 
of  donors  to  give,  and  the  powers  of  the 
hospital  to  take.  lb, 

CORPUS. 
See  Charge. 


COSTS. 

See  Administration  —  Administration 
Suit — Amendment — Appendix,  vol.  x, 
pp.  iii,  X,  xi,  xliii,  xliv — Contempt — 
Copy  of  Bill — Covenant — Creditors' 
Suit — Decree  — Demurrer — Dismis- 
sal OF  Bill — Dower — Executor — 
Forma  Pauperis — General  Orders, 
1796,  April  23  ;  1845,  Afatf,  r.  CXXII— 
Injlt^ction  —  Interpleader  —  Judg- 
ment Creditor  —  Ji-risdiction  — 
Mortgagor  and  ^Mortgagee — Motion 
— Next  Friend — Order — Outlawry 
—  Parties  — Plaintiff  — Remoteness 
— Sequestration  —  Service — Solici- 
tor— Solicitor  and  CLu-ao" — Stay  of 
Proceedings — Specific  Performance 
— Statutes,  Construction  of,  8  jr  9 
Vict,  c.  18 — Trustee  and  Cestui  que 
Trust — Vendor  and  Purchaser. 

1.  The  Court  will  not,  at  the  hearing  of 
the  cause,  without  a  special  application, 
order  the  plaintiif  to  pay  the  additional 
costs  occasioned  by  a  case  made  and  alle- 
gations inserted  in  the  original  bill,  which 
was  struck  out  and  abandoned  by  amend- 
ment.    Mounsey  v.  Burnham,  i.  22 

2.  The  most  convenient  time  for  appli- 
cations in  respect  of  such  costs,  is  imme- 
diately upon  tne  cause  of  complaint  aris- 
ing; and  the  amount  of  the  costs  com- 
plained of  is  material  in  reference  to  the 
propriety  of  the  application.  lb. 

3.  A,  insisted  by  his  answer,  that  B,^ 
ji  claimant  of  the  property  in  question, 
should  be  a  par^;  B,  on  being  made  a 
party  stated  by  his  answer  that  he  had 
given  notice  of  disclaimer  to  A,  before  the 
suit  began,  but  did  not  enter  into  evidence : 
the  Court  cannot  determine  the  (]^ttestion 
of  costs  on  the  answers,  but  may  direct  an 
inquiry  to  ascertain  when  the  notice  of  dis- 
clauner  was  given.    Perkins  v.  Bradley, 

i.  219 

4.  The  Attorney-General  on  behalf  of 
the  Crown— defendant  in  a  suit,  claiming 
an  interest  in  the  goods  of  a  felon  convict, 
the  subject  of  the  suit,  against  purchasers 
for  value,  and  fiuling  in  that  claim,  is  not 
entitled  to  his  costs  out  of  the  fund  as  a 
matter  of  course.  i  6. 
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5.  The  provisional  assignee  of  the  Insol- 
Tent  Court,  made  a  defendant  in  a  cause 
in  respect  of  his  interest  in  the  property  of 
an  insolvent  debtor  assi^ed  under  the 
statute,  is  in  the  same  situation  with  re- 
spect to  costs  as  the  insolvent  debtor  him- 
self would  have  been  ;  and  therefore,  on  a 
bill  of  foreclosure,  the  mortgagor  beinff  an 
insolvent  debtor,  and  the  equity  or  re- 
demption vested  in  the  provisional  assignee, 
the  provisional  assignee  is  not  entitled  to 
his  costs  from  the  plaintiff.  Appleby  v. 
Duke,  i.  303 

6.  The  official  assignee  and  the  creditors' 
assignee  of  a  bankrupt,  who  are  necessary 
parties  to  a  suit  for  foreclosure  in  respect 
of  their  interest  in  the  equity  of  redemp- 
tion of  premises  of  which  the  bankrupt  was 
the  mortgagor,  and  which  are  an  insuffi- 
cient security  for  the  amount  of  the  mort- 
gages thereon,  are  not  entitled  to  their 
costs  of  the  suit  from  the  plaintiff.  Cash 
V.  Belcher,  i.  310 

7.  In  a  creditors'  suit,  the  assignees  of  a 
bankrupt,  who  is  a  defaulting  executor  of 
the  deceased  debtor,  are  not  entitled  to 
their  costs  of  the  suit  out  of  the  testator's 
estate ;  but  if  the  plaintiff  sought  to  charge 
the  assignees  with  the  receipt  of  specinc 

Sarts  of  the  testator's  estate,  and  failed  to 
o  so,  the  assignees  might  be  entitled  to 
costs.    Massey  v.  Moss,  i.  319 

8.  The  plaintiff,  in  interpleader,  must 
bear  the  costs  of  any  proceemngs  which  he 
may  take  in  the  suit  that  are  productive  of 
needless  expense;  and,  therefore,  where 
the  plaintiff  filed  unnecessary  affidavits, 
and  entered  into  evidence  in  the  cause,  and 
obtained  a  second  injunction  ex  parte  to 
restrain  proceedings  at  law,  when  no  such 

Sroceedings  were  threatened,  he  was  or* 
ered  to  pay  the  costs  thereby  incurred. 
Crawford  v.  Fisher,  i.  436 

9.  Under  a  direction  by  will  to  acciunu- 
late  and  lay  out  a  certain  sum  of  money  in 
the  purchase  of  land  to  be  settled  to  uses 
thereby  declared,  the  costs  of  the  invest- 
ment are  to  be  paid  out  of  the  particular 
sum  directed  to  be  invested.  Gtcyther  v. 
Allen,  i.  505 

10.  A  party  to  a  cause,  for  whose  benefit, 
in  common  with  others,  the  cause  has  been 
prosecuted,  cannot  avail  himself  of  the  be- 
nefit resulting  from  the  suit,  discharged  of 
the  expenses  of  it,  although  he  might  have 
been  made  a  party  without  his  authority. 
Hall  V.  Laver,  i.  571 

11.  The  employment  of  a  solicitor  in 
business  relating  to  a  trust  estate,  by  the 
authority  of  the  trustee,  or  of  some  of 
several  cestui  que  trusts,  gives  the  sohcitor 
no  lien  or  charge  upon  the  trust  estate,  or 
upon  the  shares  of  the  other  cestui  que 
trusts.  lb, 
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12.  The  lien  of  the  solicitor  npon  a  fund 
recovered  in  a  suit  which  he  has  con- 
ducted, is  confined  to  the  costs  of  that 
particular  suit;  and,  therefore,  semble,  a 
solicitor  who,  in  relation  to  the  same  es- 
tate, in  which  the  same  parties  are  inter- 
ested, has  brought  an  ejectment,  and  a  suit 
in  equity,  has  no  lien  upon  the  fund  reco- 
vered in  the  suit  for  his  costs  of  the  eject- 
ment, lb, 

13.  It  being  admitted  by  the  defendants 
in  a  suit  against  executors  and  parties 
charged  with  misapplying  the  trust  pro- 
perty, that  an  account  had  been  settled 
between  the  residuary  legatee,  the  ex- 
ecutor, and  the  other  defendant,  upon  an 
erroneous  footing,  by  which  the  other  de- 
fendant was  benefited  and  the  residuary 
le^tec  was  i>rejudiced,  the  Court,  on  dis- 
nussing  the  bill  of  the  residuary  legatee, 
on  the  ground  that  he  had  no  title  to  the 
relief  prayed,  did  so  without  costs.  Port- 
lock  V.  Gardner,  i,  594 

14.  Where  a  plea  to  the  bill  is  filed,  and 
the  plea  is  overruled,  with  liberty  to 
amend,  and  the  amended  plea  is  put  in 
and  allowed,  the  defendant  is  not  entitled 
to  the  costs  of  correcting  his  own  mistake, 
but  is  entitled  to  the  costs  which  he  would 
have  had  if  the  plea  vehich  was  allowed 
had  been  the  plea  which  was  first  filed. 
Clayton  v.  Meadows,  u.  26 

15.  Under  a  general  order  of  taxation, 
the  Master  will,  without  any  special  direc- 
tion, exercise  a  discretion  as  to  taxing  the 
costs  of  informal  proceedings,  Ih, 

16.  On  proof  of  some  specific  errors  and 
overcharges  in  an  account  and  bill  of  costs, 
inquiries  were  directed  with  respect  to  an 
account  made  up — and  the  balance  of 
which  was  secured  by  a  mortgage  made 
thirteen  years  before  the  bill  was  filed. 
Edwards  v.  Meyrick,  ii.  60 

17.  In  an  administration  or  creditors' 
suit  against  an  executor  beconmu^  bank- 
rupt or  insolvent,  and  who  is,  at  toe  same 
time,  indebted  to  the  estate  of  his  testator, 
the  costs  of  the  executor  incurred  before 
his  bankruptcy  or  insolvency  will  be  set 
off  against  his  debt ;  and  the  costs  of  the 
same  executor  incurred  in  the  proper  per- 
formance of  the  duties  of  his  trust,  after 
his  bankruptcy  or  insolvency,  will  be 
allowed  out  of  the  estate.    Samuel  y.  Jones, 
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18.  Separation  of  the  costs  occasioned 
by  a  defence,  founded  on  a  statement  of 
fact,  disproved  by  the  evidence.  Bower  v. 
Cooper,  n.  408 

19.  Notwithstanding  an  order  on  ftother 
directions  in  a  creditors'  suit,  that  the  costs 
of  all  parties  should  be  taxed  as  between 
solicitor  and  cUent,  and  paid  out  of  a  fimd 
in  Court, — the  fund  proving  htsolBcient  to 


COSTS. 


pay  all  the  costs, — the  Court  ordered  the 
costs  of  the  executors  to  be  paid  in  the 
first  place.     Gaunt  y.  Taylor^  ii.  413 

20.  Wliere  a  defendant,  having  rendered 
himself  liable  to  be  sued,  and  being  sued, 
offers  to  submit  to  all  the  relief  to  which 
the  plamtiff  is  entitled,  the  Court  will  not 
give  the  plaintiff  his  costs  of  the  subse- 
quent prosecution  of  the  suit.  Colhum  v. 
SimmSy  ii.  543 

21.  A  plaintiff,  who  is  entitled  to  have 
an  account  taken  of  profits  unlawfully 
made  by  the  defendant,  is  not  bound  to 
accept  the  statement  of  the  account  on 
affidavit  instead  of  by  answer,  but  may 
call  for  an  answer  irom  the  defendant, 
without  therefore  disentitling  himself  to 
the  costs  in  respect  of  the  answer,  although 
he  afterwards  waives  the  account.  lb, 

22.  The  Act  which  enabled  a  company 
to  purchase  and  take  land  for  making  a 
railway  provided  that  the  costs  of  the 
^*  contracts,  sales,  and  conveyances^*  should 
be  borne  by  the  purchasers : — Held^  that 
the  vendors  were,  under  these  words,  en- 
titled to  be  reimbursed  the  costs  of  making 
out  their  title  to  the  land  purchased  by 
the  company.  Ex  parte  Feoffees  of  Addies' 
Charity y  In  re  London  and  (xreenwich  Rail- 
way Company^  iii.  22 

23.  Under  the  Act  enabling  the  Cor- 
poration of  Trinity  House  to  purchase 
property,  and  in  certain  cases  to  pay  the 
purchase-money  into  Court,  to  be  laid  out 
in  stock  for  the  benefit  of  the  parties  en- 
titled, providing  that  the  '^  costs  of  the 
investment  of  the  purchase-money'^  shall 
be  paid  by  the  Corporation,  the  broker^s 
commission  on  the  purchase  of  stock  is  a 
part  of  the  costs  of  mvestmentto  be  borne 
by  the  Corporation.  In  re  6  ff  7  Will.  4, 
Ex  parte  the  Corporation  of  Trinity  Ilousey 

iii.  95 

24.  The  Attorney-General  appearing  in 
support  of  a  bill  for  a  legacy, — the  bill 
bemg  dismissed, — held  not  entitled  to 
costs.     Gloucester  (Jdayor^  ff^,)  v.  Wood^ 

iii.  149 

25.  Costs  given  to  the  Bank  of  England 
out  of  a  trust  fund  of  Government  stock,  in 
the  suit  of  the  cestui  que  trusts  for  the 
application  of  the  fund  according  to  their 
interests  although  the  decree  was  made 
against  the  Bank, — ^the  Bank  having  acted 
upon  a  doubtfiil  construction  of  a  late  Act 
or  Parliament,  before  that  construction 
had  been  settled  by  any  judicial  determina- 
tion.   Bristed  v.  Willans,  iii.  235 

26.  Cases  in  which  costs  may  be  given 
to  a  plaintiff,  out  of  an  estate,  notwith- 
standing the  dismissal  of  the  bilL  Westcott 
V.  Culli/ord,  iii.  274 

27.  A  relation  of  the  parties  entitled  to 
the  reaidne  of  the  estate  (if  any)  obtained 
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an  order  for  opening  biddings,  but  (]Ud  not 
become  the  purchaser  of  the  property  on 
the  re-sale.  The  property  was  sold  at  an 
advance  beyond  the  first  price  added  to  the 
deposit.  Li  the  special  circiunstances  of 
the  case,  the  Court  allowed  the  person  who 
opened  the  biddings  his  costs.  Chapman 
V.  Fowler,  iii.  577 

28.  The  Stat.  1  &  2  Vict.  c.  110,  ss.  16, 
18,  does  not  deprive  a  solicitor,  who  has 
attached  his  client  for  non-payment  of 
costs,  of  his  lien  upon  the  fund  which  the 
solicitor  has  recovered.    Lloyd  y.  Mason, 

iy.  132 

29.  An  attachment  of  the  client  for  the 
non-payment  of  costs  is  not  a  waiver  of  the 
lien  of  the  solicitor  on  the  fund  which  he 
has  recovered  in  the  suit  in  which  the  costs 
were  incurred.  lb, 

30.  Costs  to  be  paid  to  a  party,  ordered, 
after  his  bankruptcy,  to  be  set  off  against 
costs  ordered  to  be  paid  by  the  same  party 
before  his  bankruptcy.    Lee  v.  Fain, 

iv.  255 

31.  Where,  on  the  same  motion  by 
which  the  purchaser  asks  to  pay  his  pur- 
chase-money into  Court,  and  be  let  into 
possession,  it  is  also  asked  that  one  pur-< 
chaser  may  be  substituted  for  anotner, 
upon  the  affidavit  of  no  underhand  bargain, 
no  additional  costs  are  incurred  by  the 
parties  to  the  cause,  and  costs  are  not  or- 
dered to  be  paid  by  the  purchaser.  Chris- 
tian  y.  Chambers,  iv.  307 

32.  The  47th  Order  of  August,  1841, 
giving  costs  to  creditors  who  prove  their 
debts  before  the  Master,  does  not  affect 
the  costs  to  which  the  plaintiffs  in  the 
cause  are  entitled.     Flintoff  v.  Haynes, 

iv.  309 

33.  Costs  given  to  the  plaintiff,  not- 
withstanding the  bill,  raising  a  question 
on  the  construction  of  a  will,  was  dismissed. 
Cooper  v.  Pitcher,  iv.  486 

34.  Costs  given  to  the  plaintiff  out  of 
the  fund  in  question,  directed  to  be  set  off 
against  payments  out  of  such  fund  erro- 
neously made  by  the  trustees  to  the  use  of 
the  plaintiff.  lb. 

35.  Trustees  and  their  cestuis  que  trust, 
and  next  of  kin  in  the  same  interest, 
severing  in  their  defences,  entitled  only  to 
one  set  of  costs,  although  stated  (at  the 
bar,  but  not  by  the  answers)  to  reside  in 
parts  of  the  country  remote  firom  each 
other.    Farr  y.  Sheriffe;  Dykes  v.  Farr^ 

iv.  528 

36.  Costs  of  a  motion  may  be  given, 
alUiough  the  notice  of  motion  does  not  ask 
that  tne  order  may  be  made  with  costs. 
Powell  v.  CockereU,  iv.  572 

37.  A  defendant  against  whom  the  bill 
has  been  dismissed  with  costs,  to  be  paid 
by  the  plaintifft  and  received  by  the  plain- 


tifTont  of  the  estate  to  be  adroinistcred  in 
the  cause,  is  not  bouad  to  serve  the  parties 
interested  in  the  estate  with  a  warrant  to 
attend  the  taxation,  but  may  proceed  nith 
the  taxation,  serving  the  plaintilTunly  nith 
the  warrant.     Lander  v.  ingersoll,     vi.  73 

SS.  A  pliuntilf,  suing  in  formS  pauperis, 
brought  bid  bit!  to  redeem  two  eti^tea,  but 
was  heUt  to  be  entitled  to  redeem  one 
estate  only,  and  the  mortgagee  was  allowed 
to  add  his  costs  of  the  suit,  in  respect  of 
both  estates,  to  the  principal  and  interest 
due  to  him  on  the  security  of  the  redeem- 
able estate.  Batcheior  v.  Middleton,    vi.  86 

39>  A  defendant,  whose  motion  to  dis- 
miss was  answered  by  a  replication,  refusing 
to  accept  costs  for  preparing  and  serving 
the  notice,  and  proceeding  with  his  motion, 
— it  was  refused  with  costs,  minus  20i. 
Wriykt  V.  AngU,  vi.  109 

40.  The  costs  of  exceptions  to  the  an- 
swer of  a  defendant  to  a  bill  of  discovery, 
which  the  Master,  under  the  I9th  Order 
of  December,  183;i,  has  certified  ought  to 
be  home  by  the  defendant,  are  not  within 
the  28th  Order  of  April,  1828,  or  the  124th 
Order  of  Ma^,  1845 ;  but  the  Court  will, 
upon  application  (ex  parte),  order  such 
costs  to  be  taxed  and  deducted  from  the 
costs  of  the  suit  payable  to  the  defendant. 
Hughes  V.  Cleric,  vi.  195 

41.  Motion  by  the  executor  of  a  de- 
fendant, aa  against  whom  a  bill  was  dis- 
missed with  costs,  since  the  stat.  1  &  2 
Vict,  c  110,  the  defendant  havinc  died 
before  taxation  of  his  costs,  that  the  Master 
might  proceed  with  such  taxation, — the 
suit  not  having  been  revived, — refused, 
with  costs.  Jiolierlsony.Soulhgate;  Ilarmer 
T.  SouHigate,  vii.  109 

42.  Upon  a  motion  by  the  defendant  to 
dismiss  the  bill,  upon  paymentor  satisfaction 
to  the  plaintiff  of  the  debt  or  claim  made 
by  the  suit,  and  certain  costs  of  the  suit, 
the  Court  will,  in  some  circumstances,  de- 
termine the  question  of  costs  to  be  paid  b^ 
the  defendant,  as  where  such  question  is 
purely  collateral  to  tbe  subject  of  the  suiL 
PenJiy  v.  Beavart,  vii.  133 

43.  The  costs  of  the  pl^ntilF  in  a  cre- 
ditors' suit,  in  opposing  a  motion  to  dis- 
miss for  want  of  prosecution  by  a  party 
named  executor,  wlio  had  renounced  pro- 
bate and  disclaimed,  was  refused  to  a 
creditor  whose  bill  was  dismissed,  upon 
payment  of  bis  claim  by  the  acting  cxccu- 
tar.  lb. 

U.  Tbe  mere  offer  from  a  defendant  to 
pay  a  claim  and  costs  (without  motion), 
MM,  not  to  disentitle  the  plaintiff  to  his 
coats  of  the  subsequent  proceedings  in  tbe 


the  hearing,  owing  to  aa  abatement  or  im- 
perfection of  tbe  suit,  which  happened 
aflcr  the  cause  was  at   iasue.      J-'autll  t 
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Costs,  where  two  estates,  those  of 
the  testator  and  the  ezecator,  are  ailmi- 
nistered  in  tbe  same  suit.  CulAa  r. 
Cheese,  vii  246 

47.  The  costs  of  more  than  two  comiKl 
disallowed  in  taxation  between  party  ind 
party,  notwithstanding  the  third  counsel 
was  retained  alter  tbe  counsel  by  wbooi 
the  pleadings  had  been  drawn  had  been 
called  withm  the  bar.       Gran  ▼.  Briggi, 

Tii.279 

48.  In  taxation  between  party  and  puly, 
it  is  not  the  practice  to  allow  the  comnMO 
retaining  fee  to  counsel.  li. 

49.  Before  the  120th  Order  of  May, 
1845,  the  expense  of  attending  the  Master 
by  counsel  was  not  allowed  between  pattf 
and  party,  except  on  references  for  si 


dal. 
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50.  The  costs  incurred  in  respect  of  eon- 
dieting  claims  of  priority  of  lien  or  charge, 
in  a  suit  for  redemption  and  foreclosure 
by  a  puisne  mortgagee,  ordered  to  be  paid 
by  tbe  parties  who  fuled  in  such  claimi 
respectively,   the   plaintiff  adding   to  I 


establishing,— the  questions  having  arisen 
from  tbe  acts  or  conduct  of  the  mortgagor. 
PeUy  V.  Wathen,  vu.  37i 

51.  A  trust  fund,  consisting  of  a  debt 
from  the  estate  of  a  testator,  was  recoreied 
in  a  creditors'  suit  by  the  cestuia  que  trust ; 
in  which  suit  the  two  trustees  of^  the  fiind 
were  defendants.  The  two  trusleea  (for 
reasons  which  were  not  denied  to  be  suffi- 
cient) appeared  separately ;  and  one  <£ 
then!  dying  before  the  cause  vraa  heard  od 
further  directions,  it  was  held  that  he  bid 
acquired  no  lien  for  his  costs  on  the  trust 
fund  in  Court ;  and  the  petition  of  hii 
personal  representative,  that  bis  costi 
might  be  taxed,  and  provided  for  out  of 
the  fund,  was  refused,  with  costs.  Mi^ias 
V.  Greenway,  viL  391 

52.  On  a  reference  for  an  sccoimt  rf 
what  was  due  to  the  defendant  in  reaped 
of  a  lien  on  deeds,  tbe  Master  found  tie 
amount ;  and  the  plaintiff  thereupon  oflercd 
to  pay  it,  and  terminate  the  suit,  i^oa 
dehvery  up  of  the  deeds,  which  oSfer  the 
defendant  refused  to  accept.  The  Court, 
on  further  directions,  refused  the  defen* 
dant  the  coats  of  the  proceediufa  anfase- 
quent  to  the  offer.     Stnlatice  v.  t^orttr, 

viL426 

53.  It  is  not  irregular,  in  such  a  ease,  M 
bring  before  the  Court,  by  motiiMi,  at  tie 
time  of  the  bearing  fiir  flnther  dineliocH, 
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tircumstances  affecting  the  right  of  the 
parties  to  costs  in  the  cause.  lb. 

64.  AMiere  a  legacy  has  been  severed 
from  the  general  estate,  and  becomes  the 
flul^ect  of  a  suit,  by  the  result  of  which 
the  estate  will  not  be  affected,  the  costs  of 
the  suit  are  borne  by  the  fund  constituting 
the  legacy;  but  the  appropriation  or  in- 
vestment by  the  executor  of  a  particular 
sum  to  answer  the  legacy^  where  the  ques- 
tion which  arises  upon  it  is  a  question  be- 
tween the  general  estate  and  the  legacv, 
does  not  relieve  the  general  estate  from  the 
costs  of  the  suit.  Attorney- General  v. 
Lawes,  viii.  32 

55.  A  party  becoming  trustee  under  a 
deed  creating  interests  adverse  to  interests 
already  existing,  may  be  liable  to  costs  iu 
a  suit  instituted  to  enforce  such  pre-exist- 
ing interests  in  the  trust  property.  Heap 
Y,  Tonge^  ix.  105 

56.  The  costs  incurred  by  a  tenant  for 
life,  in  making  out  the  title  to  property 
taken  by  the  Commissioners  of  Woods,  &c., 
under  the  Metropolitan  Improvement  Acts, 
are  not,  upon  the  construction  of  sect.  49 
of  the  Act  3  &  4  Vict.  c.  87,  within  the 
description  of  "  expenses  of  the  purchases," 
payable  by  the  Commissioners.  In  re 
Strachan^s  Estate^  and  of  the  Metropolitan 
Improvement  Acts^  ix.  185 

57.  llie  Court  has  no  jurisdiction,  under 
the  Metropolitan  Improvement  Acts,  to 
apportion  tne  costs  of  a  tenant  for  life  in 
making  out  his  title  to  property  taken  un- 
der those  Acts  between  sucn  tenant  for  life 
and  the  parties  entitled  in  remainder,  or  to 
order  payment  of  such  costs  out  of  the 
corpus  of  the  purchase  money,  which  is 
paid  into  Court,  owing  to  the  disability  or 
incapacity  of  the  parties  entitled.  lb, 

58.  The  rule  which  allows  a  solicitor, 
being  also  a  trustee  and  a  party  to  a  cause, 
to  charge  full  costs,  where  he  acts  in  the 
suit  for  a  body  of  trustees,  of  which  he 
himself  is  one,  docs  not  apply  to  the  case 
of  a  solicitor  being  a  trustee,  and  acting  as 
solicitor  for  himself  and  his  co-trustees  in 
the  administration  of  the  trust  estate  out 
of  Court.     Lincoln  v.  Windsor^        ix.  158 

51).  A  mortgagee,  afler  filing  a  foreclosure 
bill,  unsuccessfully  moving  for  a  receiver, 
and  rendering  himself  liable  to  the  costs  of 
the  motion,  died,  and  his  executors,  with- 
out reviving  the  suit,  filed  a  new  bill  for 
foreclosure  of  the  same  estate : — Held^  that 
the  defendants,  not  by  plea  to  the  new  bill 
insisting  upon  the  former  suit,  but  claim- 
ing by  their  answers  the  benefit  of  the  ob- 
jection as  if  they  had  pleaded  it,  the  Court 
would  not  refuse  the  decree  in  the  ^second 
suit,  or  stay  the  proceedings  therein  until 
the  former  coBts  should  be  paid.  Long  v. 
Stnrie,  ix.  542 


60.  But  the  Court,  not  approving  of  the 
course  taken  by  the  plaintiffs,  will  give 
them  no  costs  of  the  second  suit,  unless 
they  submit  to  pay  the  costs  to  which  the 
mortgagee  was  liable  in  the  first  suit.     lb, 

61.  A  vendor,  afler  the  contract,  and 
before  the  conveyance  to  the  purchaser^ 
died,  without  having  devised  the  legal  es- 
tate in  the  premises  in  trust  to  complete 
the  purchase ;  and  a  suit  for  a  specific  per- 
formance of  the  contract  against  the  trus- 
tees and  the  infant  devisees  of  interests  in 
his  estate  having  become  necessary,  the 
Court  made  the  decree  without  costs,  there 
having  been  no  default    on  either  side. 


Hinder  v.  Streeten, 
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COSTS  OF  ADMITTANCE. 
See  Copyhold. 

COUNSEL. 
See  Costs— Di9C0>'^RY. 

COUNTRY  SOLICITOR. 
See  Service. 

COURT  OF  BANKRUPTCY. 
See  Insolvent  Debtor. 

COURT  OF  LAW. 

A  question  of  general  law,  arising  out 
of  circumstances  which  are  likely  to  occur 
in  other  cases,  and  the  decision  of  which 
might  affect  the  rights  of  other  persons,  is 
a  case  in  which  this  Court  may  properly 
seek  the  opinion  of  a  Court  of  law.  TJie 
Manchester,  Sheffield,  and  Lincolnshire  Rail- 
way Company  v.  The  Great  Northern  Rail- 


way  Company, 


ix.  284 


COURT  OF  REVIEW. 
See  Jurisdiction. 

COVENANT. 

See  Account— Administration — Aoreb- 
MENT— Charge — Forfeiture — Joint 
Stock  Company  —  Judgment  Cre- 
ditor —  Lease  —  Legacy  —  Mines  — 
Mortgage— Parties — Partnership- 
Specific  Performance  —  Statutes^ 
Construction  of,  1  Will,  4,  c.  60— 
Vendor  and  Purchaser — ^Voluntary 
Assignment — ^Voluntary  Deed. 
1.  The  testator  gave  the  residue  of  his 
estate  to  trustees,  upon  trust,  to  divide  the 
same  amongst  the  several  persons  who  were 


vol.  XI. 


453 


H.1V 


COVENANT. 


k 


his  creditors  at  the  time  he  executed  a  cer- 
tain conveyance  for  their  benefit,  their  exe- 
cutors and  administrators;  such  payment 
and  provision  to  be  made  to  and  amongst 
such  persons  respectively,  their  respective 
executors  or  administrators,  rateably  and 
in  proportion  to  the  quantum  or  amount 
of  tne  original  debt  or  debts  due  from  him 
to  such  person  or  persons  respectively  :  and 
if  any  person  or  persons  claiming  under 
such  bequest  should  not  ^ve  notice  of  such 
claim  to  the  trustees  within  two  years  of 
the  testator's  decease,  such  share  or  shares 
of  the  residue  to  go  to  certain  residuary 
legatees : — Held^  that  the  residue  was  to  be 
divided  into  parts  corresponding^  in  number 
and  proportion  with  the  original  debts. 
Philips  v.  Philips,  iii.  281 

2.  That  the  shares  attributed  to  the  debts 
of  creditors  who  died  in  the  lifetime  of  the 
testator  did  not  lapse  by  their  death.      Jb. 

8.  That  the  surviving  partners  were  the 
persons  to  receive  and  give  receipts  for  the 
share  of  the  residue  attributed  to  a  joint 
debt,  and  that  it  was  not  necessary,  before 
carrying  over  the  shares  in  this  suit,  to  in- 
quire into  the  state  of  the  accounts  as  be- 
tween the  surviving  and  the  representatives 
of  the  deceased  partners.  Jb. 

4.  That  a  claim  made  by  the  representa- 
tives of  a  partner  beneficially  interested  in 
a  joint  debt  was  a  sufficient  claim,  although 
such  partner  was  not  the  last  survivor  of 
the  partners  in  the  firm  to  which  the  debt 
was  owing.  lb. 

5.  That  the  share  of  the  residue  attri- 
buted to  a  debt,  in  respect  of  which  no 
claim  was  made,  belongea  to  the  residuary 
legatees.  lb. 

6.  That  the  amount  of  the  residue,  whe- 
ther as  exceeding  or  falling  short  of  the 
amoimt  of  the  unpaid  debts,  did  not  affect 
the  construction  of  the  will.  lb. 

7.  Semble,  that  the  trust  must  be  con- 
sidered as  proceeding  upon  a  mixed  prin- 
ciple of  bounty  and  obligation ;  and  that 
the  will  must  be  read  as,  to  some  extent, 
directing  payment  of  debts.  lb. 

8.  Qtuercy  as  to  the  construction  of  such 
a  bequest,  if  the  debts  had  all  been  paid  in 
full  before  the  date  of  the  will.  lb. 

9.  A  lessor  covenanted  vrith  his  lessee  for 
quiet  enjoyment  of  the  demised  premises, 
and  afterwards  devised  his  real  estate,  sub- 
ject to  and  charged  with  the  payment  of  his 
debts.  After  the  death  of  the  lessor,  the 
lessee  was  evicted,  and  brought  his  action 
of  covenant  against  the  executors  of  the 
lessor,  who  pleaded  plene  administravit ; 
whereupon  the  lessee  took  out  judgment  of 
assets  quando,  &c.,  and  procured  the  da- 
mages to  be  assessed  upon  a  writ  of  inquiry. 
He  then  filed  his  bill  against  the  devisees 
of  the  lessor,  for  satisfiic^on  of  the  damages 
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and  costs  out  of  the  real  estate  of  the  lessor 
devised  by  his  will : — Held,  that,  although 
damages  recovered  in  an  action  of  cove- 
nant, brought  in  respect  of  breaches  of 
covenant  happening  alter  the  death  of  the 
testator,  were  not  a  debt  within  the  statute 
of  fraudulent  devises  (3  &  4  Will.  &  M.  c 
14J,  yet  they  were  a  debt  payable  out  of 
the  real  estate  of  the  testator,  under  the 
charge  of  debts  thereon  created  by  his  will 
Morse  v.  Tucker,  v.  79 

10.  That  the  devisees  were  not  bound  by 
the  action  brought,  or  the  inquiry  as  to  da- 
mages had,  against  the  executors,  but  were 
entitled  to  have  the  question  of  the  liabiUty 
of  the  estate  of  the  testator  on  the  covenant 
tried  in  an  action  defended  by  the  devisees 
themselves.  lb. 

11.  The  lessee  having  recovered  damages 
upon  the  covenant  in  the  action  directed  by 
the  Court,  to  which  the  devisees  were  par- 
ties, was  held  entitled  as  against  the  de- 

.  visees,  to  the  amount  of  such  damages, — to 
his  costs  of  the  ejectment, — of  the  action 
brought  against  the  executors, — of  the  action 
on  the  covenant  to  which  the  devisees  were 
parties, — and  of  the  suit,  and  also  to  inter- 
est on  the  damans  and  cost«,  to  be  com- 
puted from  the  tune  the  amount  was  ascer- 
tained and  judmnent  entered  up  in  the  ac- 
tion to  which  tne  devisees  were  parties.  Ih. 

12.  A  copyholder  agreed  to  demise  a 
tenement  within  the  manor  for  sixty-three 
years  on  a  building  lease,  and  as  the  cusUhd 
did  not  allow  a  lease  to  be  made  for  more 
than  twenty-one  years,  the  copyholder 
agreed  to  execute  a  lease  for  twenty-one 
years,  with  a  covenant  for  himself,  his 
heirs  and  assigns,  to  renew  the  lease  for  a 
further  term  of  twenty-one  years  at  the  ex- 
piration of  the  first,  and  for  a  further  term 
of  twenty-one  years  at  the  expiration  of 
the  second  term.  The  copyholder  died  be- 
fore the  lease  was  executed,  having  devised 
the  premises  to  a  trustee : — Held^  on  a  biD 
by  tne  lessee  against  the  trustee  for  specific 
performance,  tnat  the  trustee,  having  no 
beneficial  interest  in  the  estate,  was  not 
bound  in  the  lease  for  twenty-one  years  to 
enter  into  any  covenant  for  the  renewal  of 
the  lease  at  the  expiration  of  that  term,  and 
that  he  could  only  be  reouired  to  coyenant 
against  his  own  acts.     TVorley  v.  Frctmpton, 

v.seo 

13.  Whether,  if  the  trustee  had  brought 
his  bill  for  specific  performance  against  the 
lessee,  the  lessee  would  have  been  compeOed 
to  perform  the  contract  if  the  trustee  had 
declined  to  covenant  for  renewal — qwtre.  Ih. 

14.  Where  a  husband  covenanted,  by 
his  marriage  settlement,  to  give,  devise,  be- 
oueath,  and  secure  to  his  widow  an  annui^ 
ior  her  life  after  his  decease,  to  be  levied, 
raised,  and  paid  to  her  by  his  heirs,  exe- 


COVENANT. 


CUMULATIVE  LEGACY. 


cutors,  or  administrators,  and  the  husband 
afterwards  died  intestate — It  was  held,  on 
the  authority  of  Crouch  v.  Stratton^  that  tlie 
widow's  share  of  the  husband^s  personal 
estate,  under  the  Statute  of  Distributions, 
was  not  to  }>e  taken  by  her  as  a  perform- 
ance of  his  covenant,  either  wholly  or  pro 
lanto.     Salisbury  v.  Salubury^  vi.  626 

15.  Covenants  to  repair  sher  notice  con- 
sidered as  distinct  covenants.  Gregory  v. 
WUsoH^  iz.  690 

COVENANT  TO  BUILD. 

See  Specific  Performance. 


COVENANTTO  INSURE. 
See  Equitable  Jurisdiction. 

COVERTURE. 
See  Infant — Portion. 

CREDITOR. 

See  Administration  Surr  —  Costs  — 
Parties — Statutes,  Construction  of, 
13  EUz,  c.  5. 

CREDITORS'  surr. 

See  Administration  —  Administration 
Suit — Appendix,  vol.  ix,  p.  Ixvii — 
Costs  —  Misrepresentation  —  Sta- 
tutes, Construction  of,  1  WUL  4,  c.  60. 

1.  Inquiries  of  the  propriety  of  the  pro- 
ceedings proposed  to  be  taken  for  the  bene- 
ficial management  and  realisation  of  the 
estate  of  a  testator  or  intestate,  will  not  be 
directed  in  a  creditors*  suit  CoUinson  v. 
BaOard^  ii.  119 

2.  Tl^  plaintiff  in  a  creditors'  suit,  after 
a  decree  tor  sale  of  the  real  estate,  may 
sustain  a  suit  for  redemption  against  a 
mortgagee,  or  a  party  entitled  to  a  lien  on 
the  title-deeds.     Chrtstian  v.  Field,    ii.  177 

8.  In  a  suit  by  a  creditor  on  behalf  of 
himself  and  all  other  creditors,  if  the  debt 
of  the  plaintiff  be  admitted  or  proved, 
and  the  executor  or  administrator  admits 
assets,  the  plaintiff  is  entitled  at  the  hear- 
ing to  an  immediate  decree  for  payment,  and 
not  to  a  mere  decree  for  an  account. 
Woodgate  v.  Field,  ii.  211 

4.  A  mortgagee  may  sustain  a  suit  against 
the  executors  of  the  mortgagor,  for  a  sale 
of  the  property  comprised  in  the  security, 
and  for  the  payment  of  any  deficiency  out 
of  the  general  estate  of  the  testator — semble. 
King  y.  Smith,  ii.  239 

5.  A  Court  of  equity  restraiiiB  a  creditor 
from  enforcing  his  1ml  rights  against  the 
estate  of  his  £ceasea  debtor  only  upon  the 
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principle,  that  the  creditor  is  enabled  to 
bring  into  equity  (with  some  specified  ex- 
ceptions) all  his  legal  rights,  and  that  the 
validity  of  his  debt  must  be  determined  in 
equity  upon  the  same  principles  as  at  law ; 
and  the  circumstance,  that  the  creditor  is 
also  the  plaintiff  in  the  cause,  is  not  ma- 
terial as  to  the  mode  of  determining  the 
vahdity  of  such  debt.    Whitaker  y,  Wright, 

ii.  310 

6.  In  the  proof  of  a  bond  debt,  before  the 
Master,  *it  is  not  the  practice  to  require  an 
affidavit  of  the  consideration,  unless  a  case 
of  suspicion  against  the  bond  is  raised.    76. 

7.  Under  a  decree  in  a  suit  by  a  bond 
creditor  on  behalf  of  himself  and  the  other 
creditors  on  the  estate,  the  executor  may, 
in  the  Master^s  office,  impeach  the  validity 
of  the  bond  upon  grounds  which  were  not 
in  issue  in  the  cause  at  the  hearing.        Jb, 

8.  The  existence  of  a  creditors^  suit  for 
the  administration  of  the  estate  of  a  de- 
ceased debtor  does  not  prevent  the  opera- 
tion of  the  Statute  of  Lunitations  a^^ainst  a 
debt,  in  respect  of  which  no  claim  is  made 
under  the  decree — semble.  Tatam  v.  Wil- 
liams, iii.  347 

9.  In  a  creditors*  suit  the  plaintiff  did 
not  establish  his  debt  at  the  hearing ;  but 
the  Court  retained  the  bill,  giving  him 
liberty  to  bring  an  action.  He  pr^uoed 
other  evidence,  and  recovered  in  the  action. 
Decree  for  payment  of  the  debt,  and  costs 
in  equity ;  out  no  costs  given  of  the  pro- 
ceedmgs  at  law.  Gregson  v.  Booth,    v.  536 

CROSS  ACTION. 
See  Agreement. 

CROSS  BILL. 
See  Appendix,  vol.  x,  p.  xlv — Plea. 

CROSS  DEMAND. 
See  Equiiable  Set-off. 

CROSS  INTERROGATORIES. 

See  WriNEss. 

CROSS  REMAINDERS. 
See  Cy  Pres. 

CROSS  SUIT. 
See  Securitt  for  Cotrrs. 

CUMULATIVE  LEGACY. 

See  Annuitt — ^Legacy— ^ubotitutiohal 

Lboaoy. 

Ha2 


CUSTOM. 


CY  PRES. 


CUSTODY  OF  INFANTS, 
See  Next  Friend, 

CUSTOM. 
See  Copyhold. 

1.  A  decree  by  some  against  the  others 
of  the  deputy  day  oyster  meters,  having 
the  exclusive  right  of  shovelling,  unloading, 
and  delivering  oysters  within  the  port  of 
London,  for  an  account  and  equal  appor- 
tionment amongst  the  meters  of  the  scorage 
dues  received  by  them, — such  decree  being 
founded  on  the  immemorial  existence  of  the 
body  of  meters,  which  was  held  to  be 
proved,  notwithstanding  the  meters  were 
originally  labourers,  and  that  they  habit- 
ually described  themselves  as  servants  of 
the  Corporation  of  London.  Thompson  v. 
Daniel,  x.  296 

2.  Proof  that  there  had  been  an  equal 
division  of  the  scorage  dues  received  by  the 
deputy  day  oyster  meters  for  the  last  sixty 
years, — a  former  decree  in  a  suit  in  which 
the  common  right  of  the  meters  was  in 
question, — and  earlier  evidence  that  the 
meters  were  employed  by  turns,  held  to  be 
BuiHcient  to  show  that  they  were  entitled 
to  an  equal  division  among  themselves  of 
the  scorage  dues  which  they  received.     lb. 

3.  It  being  proved,  that,  for  at  least 
sixty  years  past,  the  affairs  of  the  deputy 
day  oyster  meters  had  been  regulated  by 
themselves,  and  there  being  no  evidence  of 
any  interference  with  the  body  cither  by 
the  yeomen  of  the  waterside  or  the  Cor- 
poration, it  was  held  that  the  deputy  day 
oyster  meters  had  the  right  of  making  bye- 
laws  and  regulations  bmding  on  their  body, 
as  to  the  manner  in  which  their  duties 
should  be  performed.  lb. 

4.  Jlcld,  also,  that  however  it  might  be 
competent  to  the  Corporation  of  London, 
in  such  corporate  character,  or  as  repre- 
senting the  yeomen  of  the  waterside,  to 
alter  the  rights  and  duties  of  the  office  of 
the  deputy  day  oyster  meters ;  yet  it  was 
not  competent  to  the  Corporation,  in  ex- 
ercising the  mere  power  of  apj)ointing 
meters,  to  appoint  one  who  should  hold 
his  office  upon  terms  inconsistent  with  those 
which  were  prescribed  by  the  regulations 
of  the  body  of  meters.  lb. 

5.  That  the  Court  would  not  charge  the 
defendants  with  default  in  declining  to 
receive  an  additional  payment  per  peck  for 
the  services  of  the  holdsmen,  which  many 
buyers  would  voluntarily  pay,  but  to  which 
the  meters  were  not  lawfully  entitled ;  and 
would,  on  the  other  hand,  allow  the  de- 
fendants such  reasonable  payments  as  they 
had  made  for  the  labour  of  the  holdsmen, 
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by  whom  the  duty  of  shovelling,  unloading^ 
and  delivering  the  oysters  was  performed. 

lb, 

CY  PRES. 

1.  Devise  to  A.,  the  daughter  of  the 
testator,  for  life,  and  after  her  decease  to 
all  and  every  the  child  or  children  of  A., 
male  or  femde,  begotten  or  to  be  begotten, 
and  their  assigns,  lor  their  respective  lives; 
and  after  the  decease  and  respective  deceases 
of  such  child  or  children  of  A.,  to  all  and 
every  the  child  or  children  of  all  and  every 
such  child  or  children  of  A.,  male  or  female, 
to  be  begotten,  and  the  heirs  of  his,  her, 
and  their  respective  body  and  bodies,  as 
tenants  in  common ;  and  in  case  of  the 
death  of  any  of  the  said  children  of  such 
child  or  children  of  A.,  and  failure  of  issue 
of  his,  her,  or  their  body  or  bodies  re- 
spectively, then  as  well  the  original  as  the 
accrued  share  of  such  of  them  so  djinz 
without  issue  to  go  to  the  sur\ivors  ana 
survivor,  others  or  other  of  them,  as  tenants 
in  common,  if  more  than  one  ;  and  for  de- 
fault of  such  issue,  over.  A.  had  three 
children  bom  in  the  Ufetime  of  the  testator, 
and  living  at  his  decease,  and  one  bom  after 
the  testator^s  death.  One  of  the  three 
bom  in  his  lifetime  died  during  the  life  of 
A.  without  issue  : — Held,  that  the  chDdren 
of  A.  took  as  tenants  in  common,  and  not 
as  joint  tenants.     Vanderplank  v.  King,  iii.  1 

2.  That,  inasmuch  as  the  children  of  the 
after-bom  child  of  A.  could  not  take  as 
purchasers,  the  devise  would  be  supported 
according  to  the  rule  of  cy  pres  or  approxi- 
mation, by  giving  an  estate  tail  to  the  after- 
born  child  of  A.  76. 


3.  That  the  rule  of  cy  pres,  beii^ 
arbitrary  principle  of  construction,  intro- 
duced to  effect  the  intention  of  a  testator 
in  the  exigency  of  a  particular  case,  was 
not  to  be  appUed,  except  when  the  neces- 
sity of  the  case  required  it ;  and  that  there- 
fore, althou&:h  the  devise  was  to  the  children 
of  A.  as  a  class,  the  children  of  A.  bom  in 
the  testators's  lifetime  would  take  estates 
for  life,  and  the  estates  devised  to  the 
children  of  the  after-born  child  would  alone 
be  altered.  lb. 

4.  That  cross-remainders  were  to  be  im- 
plie4  between  the  children  of  A.,  and  there- 
fore that  the  three  children  of  A.  who  sur- 
vived or  left  issue  took,  according  to  their 
respective  estates,  the  share  of  the  child  «f 
A.  who  died  without  issue ;  and  that  the 
inequality  among  the  devisees,  some  of 
them  being  tenants  in  tail,  and  otbefs 
tenants  for  life  with  remainder  to  tiieir 
issue  in  tail,  was  no  objection  to  the  impli- 
cation of  cross-remainders  among  them. 

ill 


CT  PEES  APrLICATION. 
Su  CuAmTABLE  Bequest. 

CY  PEES  DOCTRINE. 
Set  Devise. 

DAMAGE. 

See  iNJL'Ncnos — Statutes,    Construc 

Tiy.s-  OF,  8  Vict,  c,  20,  9.  6. 

DAMAGES. 
See  AiiMiNisTEATioN  Suit — Agreement— 

UuVKSANT— PABTNEBalUP. 


DEAN  AND  CHAPTER  OF  A 
CATHEDRAL  CUUKCIL 

See  JuHisniCTioN. 

DEATH  OF  DEnSEE  OR  LEGA- 
TEE BEFORE  TESTATOR. 

5ft!  STATUTBa,  CONBTBUCTIOS  OP,    7    WtU.  i 

§■  1  Vict.  e.  26,  8.  33. 

DEATH  OF  LEGATEE. 
5m  Statutbs,  Consteuction  or,  7  Will,  i 


y  1  Vict.  c.  20,  i 


.  3,  24,  i 


DE  BENE  ESSE. 

1.  An  ex  parte  order  for  the 
tioD  de  bene  ease  of  a  witoess  about  to  go 
abroad  is  regular.  M'Inlvsh  v.  Great  West- 
em  RaHway  Company,  i.  S^f 

2.  A  motion  to  euppress  deposition! 
tAkcD  under  an  order  for  the  examination 
of  a  witnea9  de  bene  eBBe,  not  ...  . 
discharge  that  order,  is  not  Bupported  b; 
showing  circumstances  from  which  it  would 
merely  appear  that  the  order  was  irregular; 
for  the  Court  will  asBume,  for  the  purpoBC 
of  the  motion,  that  the  order  was  regular. 

DEBT. 

See  Admibi  btbation —  Cbbditob*— EftoiT- 

ABLB  Set-off — Jdkisdiction  —  Satib- 


Decrec  for  account  i 
peeking  to  charge  the  real  and  personal 
estate  of  the  Uetator,  where  the  debt  of 
the  plaintiff  was  admitted  by  the  eiecutorp 
and  trUBtees,  and  by  aueb  of  the  partier 
beneficially  entitled  as  were  sui  juns,  but 
one  defendant  was  a.  married  woman,  and 
another  an  infant,  and  there  was  no  evi- 
dence of  the  debt,  except  the 
H*;^e*  y-  Eada, 


DEBTOR  AND  CREDITOR. 

DEBTOR  AND  CKEDITOR. 

See  Administration  Suit — Assiokment 
— Equitadle  Sbt-off  —  Executor  — 
Husband  and  Wife  —  Insolvent 
DEBTOR  —  Principal  amd  Aqsnt  — 
Principal  and  Sukety  —  Set-ofp  — 

STATUTES,CONaTHUCT10NOF,S5-4  Will. 

4,  c.  104  ;  1  5'  2  Vict.  c.  110,  bs.  U,  16 
— Trustee  and  Cestui  que  Tkubt. 

1.  The  1^1  effect  of  acknowledging  a 
debt  barred  Dy  the  Statute  of  Limitationa 
is  that  of  a  jiromiae  to  pay  the  old  debt, 
which  promise  the  law  implies  from  the 
acluiowledgment,  and  for  which  the  old 
debt  is  a  consideration  in  law ;  but  if  the 

s  limited  to  payment  of  the  old 
certain  time,  or  in  a  particular 
ir  out  of  a  Bpecific  fund,  the  cre- 
ditor can  claim  nothing  more  than  the  pro- 
ie  gives  him,  for  the  old  debt  is  revived 
further  than  as  a  consideration  for  tlic 
new  promise.     Philips  v.  PAilipa,      iii.  299 

2.  Merely  voluntary  declarations  indi- 
tinc  the  intention  of  a  cueditor  to  foi^ve 
'  release  a  debt,  if  they  are  not  evidence 

of  a  release  at  law,  do  not  constitute  a 
release  in  equity.  Crots  v.  Sprigg,  vi.  652 
Unless  there  be  a  consideration,  or 
some  other  equitable  ground  of  distinction, 
equity  in  sued  a  case  ioIIowb  the  law.  lb. 
4.  A.,  being  indebted  to  a  lai^r  amount 
than  his  personal  estate  was  sufficient  to 
pay,  died  intestate  as  to  his  real  estate, 
which  descended  upon  his  daughter  and 
heiress- at- law,  a  minor.  The  daughter 
married  during  her  minority,  having  en- 
tered into  articles  to  settle  the  estates,  upon 
attaining  her  majority,  for  the  benefit  of 
the  parties  to  and  the  issue  of  the  mar- 
riage, with  power  to  vary  the  settlement 
within  six  months  alter  she  attained  her 
age  of  twenty-one  years.  Ailer  the  said 
SIX  months  had  expired,  the  estates  were 
settled  with  power  of  revocation ;  and,  hv 
a  subsequent  deed,  the  uses  were  revoked, 
and  the  same  estates  were  appointed  to 
trustees  for  sale  and  payment  ot  the  debts 
of  A.,  and  su^ect  to  such  trusts,  for  the 
benefit  of  the  husband  and  wife,  and  issue 
of  the  marriage.  AAer  the  death  of  the 
wife,  the  deedB  of  settlement  and  appoint- 
ment were  set  aside  at  the  suit  of  one  of 
the  children  of  the  marriace,  and  the  estates 
decreed  to  be  reconveved  to  the  uses  ex- 
pressed in  the  articles  : —  Held,  subse- 
quently, in  a  suit  by  a  creditor  of  A.,  that 
Ue  real  estate  was  sul^ect  to  the  payment 
of  such  parts  of  A.'b  debta  as  his  personal 
estate  was  insufficient  to  pay.  Pimm  v. 
Ituall,  Tii.  198 

i  6.  A  conveyance  fbr  the  benefit  of  cre- 
diton  Md  not  to  be  revocable  by  the 
I  sntbor,  as  against  any  creditors  ittith  whom 
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such  communications  had  taken  place,  as 
would  give  them  an  interest  under  the 
deed,  but,  at  the  utmost,  to  be  revocable 
only  as  to  the  surplus  proceeds  of  the 
estate,  after  satisfying  such  creditors ;  and, 
whether  the  deed  was  revocable  at  the 
option  of  the  author,  as  to  such  surplus — 
quoere,  Griffith  v.  RicketU ;  Grijith  v. 
Lunell,  vii.  307 

6.  A  debtor  executed  a  deed,  expressed 
to  be  for  the  better  management  of  his 
affairs  and  for  the  liquidation  of  his  debts 
and  engagements,  and  he  thereby  conveyed 
and  assigned  his  real  and  personal  estate 
and  effects  to  one  of  his  creditors,  leaving 
it  to  the  discretion  of  the  creditor  in  what 
order  and  in  favour  of  what  creditors  the 
proceeds  should  be  applied,  and  giving  him 
powers  of  management  and  sale,  and  to 
negotiate  and  enter  into  arrangements  and 
apply  the  proceeds  of  the  estate  and  pro- 
perty in  carrying  them  into  effect,  such 
powers  to  terminate  with  his  life,  or  upon 
nis  resignation  ;  and  the  debtor  then  went 
abroad,  that  thejarrangement  of  his  affairs 
might  be  facilitated  by  his  absence.  The 
Court,  upon  such  circumstances,  held,  that 
the  deed  was  not  framed  to  secure  any  debt 
due  to  the  creditor  to  whom  the  convey- 
ance and  assignment  was  made  ;  and  that 
the  deed  (independently  of  the  grantee 
l)eing  a  creditor,  and  of  any  communica- 
tion with  other  creditors)  was  a  mere  deed 
of  management ;  that  it  was  competent  to 
the  debtor  to  revoke  it ;  and  that  it  was 
fraudulent  and  void  against  other  creditors. 
i>niith  V.  Hurst,  x.  30 

7.  A  creditor  cannot  vest  his  property 
in  one  of  his  creditors  for  the  purpose  of 
protecting  himself  against  his  other  credi- 
tors. A  deed  executed  for  such  a  purpoee 
is  fraudulent  and  void  against  the  latter, 
and  the  creditor  taking  such  a  conveyance 
is  a  party  to  the  fraud,  and  cannot  be  in  a 
better  position  than  the  debtor.  Jb, 

8.  In  the  case  of  a  deed  vesting  property 
in  trustees  upon  trust  for  the  beneht  of 
particular  persons,  the  deed  cannot  be  re- 
voked, altered,  or  modihcd  by  the  party 
who  has  created  the  trust ;  but,  in  cases  of 
deeds  purporting  to  be  executed  for  the 
benetit  of  creditors,  the  question,  whether 
the  trusts  can  be  revoked,  altered,  or  mo- 
dified, depends  on  the  circumstances  of  the 
case ;  and,  therefore,  when  it  appeared 
that  communications  had  taken  place  with 
creditors  of  the  grantor  not  parties  to  the 
aeed,  the  Court,  in  treating  the  deed  as 
against  the  parties  to  it  as  fraudulent, 
durected  inquiries  as  to  the  interests  of 
the  creditors  not  parties.  Jb, 

9.  A  deed  which  a  debtor  has  power  to 
revoke,  and  which  he  attempts  to  use  as  a 
ahield  against    his    creditors,    cannot   be 

ids 


otherwise  than  frundulent  and  void  against 
them.  lb, 

10.  The  Court  only  uiterferes  in  aid  of 
the  legal  right  when  the  party  has  pro- 
ceeded at  law  to  the  extent  necessary  to 
give  him  a  complete  title  ;  and,  thererore, 
where  the  plaintiff  had  obtained  Judgment, 
but  had  not  sued  out  an  elegit,  it  was  held 
that  he  was  not  entitled  to  the  aid  of  the 
Court  as  against  the  freehold  estate  of  the 
debtor ;  that  he  did  not,  under  the  statute 
1  &  2  Vict.  c.  110,  s.  13,  become  entitled 
to  such  aid  until  the  expiration  of  one  year 
from  the  time  of  entering  up  his  judg- 
ment ;  and  that  this,  being  an  objectkHi 
that  the  plaintifTs  title  was  incomplete,  wts 
therefore  not  removed  by  a  resort  to  the 
jurisdiction  of  the  Court  to  relieve  against 
fraud  in  respect  to  the  freehold  estate.  lb, 

11.  The  Court  will  interpose  to  remove 
legal  impediments  out  of  the  way  of  judg- 
ment creditors,  or  for  the  preservation  of 
the  property  pending  disputes  at  law  as  to 
the  rights  of  judgment  creditors  ;  bat  the 
Court  does  not  supply  or  extend  legal 
rights.  lb, 

12.  A  debtor  conveyed  his  life  interest 
in  certain  property  in  trust  for  crediton, 
parties  to  tne  deed ;  and  the  creditors,  in 
consideration  thereof,  granted  to  the  debtor 
license  to  reside  and  attend  to  his  affiurs  in 
an^  place  he  might  think  proper,  without 
smt  or  molestation,  in  his  person  or  his 
goods,  chattels,  and  effects,  by  any  such 
creditors ;  and  that,  in  case  of  any  suit  or 
molestation  by  any  of  such  creditors,  con- 
trary to  the  true  intent  and  meaning  of 
such  license,  the  debtor  should  be  wholly 
released  and  acquitted  of  the  debt,  and  the 
deed  might  be  pleaded  in  bar : — Held,  that 
this  amounted  only  to  a  license  by  the  cre- 
ditor to  the  debtor  to  live  unmolested,  and 
did  not  operate  as  a  release  of  the  debt  or  a 
discharge  of  the  debtor^s  estate ;  and  that 
neither  a  suit  by  creditors  against  the  trus- 
tees and  the  debtor  to  enforce  the  trusts  ci 
the  deed, — ^nor  an  administration  suit  by 
the  creditor  against  the  estate  of  the  debtor 
after  his  decease,  for  payment  of  so  much 
of  the  debt  as  the  trust  property  ¥ras  in- 
sufficient to  pay,  was  barred  by  the  trust 
deed  or  amounted  to  an  acquittance  of  the 
debt.     O^Brien  v.  Osborne,  x.  92 

13.  Held,  also,  that  the  existence  of  the 
trust  deed,  and  the  covenants  and  license 
therein  contained,  prevented  the  operation  of 
the  Statute  of  Lunitations  during  the  life 
of  the  debtor  in  respect  of  the  debts,  for  the 
payment  of  which  the  trust  was  crei^ed.  lb. 

14.  A  creditor,  at  the  date  of  a  deed  of 
inspectorship  and  trust,  made  by  a  debtor 
for  the  benefit  of  his  creditors,  had  a  claim 
against  the  debtor  for  an  ascertained  nun 
of  £1974,  and  an  unascertained  sum  oa 
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account  of  acceptances  which  he  had  given  16.  That  the  pajrment  of  interest  of  a 

to  the  debtor  on  goods  shipped   by  the  debt  of  the  testator  by  his  executors,  they 

debtor  through  the  creditor  as  his  factor  being  also  trustees  of  his  real  estate  not 

on  a  del  credere  commission,  and  which  subjected  by  the  will  to  debts,  did  not 

had  not  then  been  sold,  of  which  accep-  necessarily  keep  the  debt  alive  as  against 

tances  .£5000  had  then  become  due ;  and  such  real  estate ;  for  although  the  execu- 

the  creditor,  in  this  state  of  things,  executed  tors  and  trustees  were  the  same  persons, 

the  deed  Kcnerally,  without  specifying  on  they  filled  different  characters ;  and  where 

the  deed  the  amount  of  his  debt  or  claim,  the  payment  was  made  by  them  in  the 

Upon  the  ultimate  account  afler  the  goods  character  of  executors  only,  the  real  estate 

w^ere  sold,  it  appeared  that  a  balance  of  was  not  affected  by  it.                             lb. 

^5348  was  due  to  the  creditor  from  the  17.  That  the  creditor  was  entitled  to  a 

debtor  :—Htld,  that  the  creditor  was  en-  decree  as  against  the  parties  beneficially 

titled  to  a   dividend   from    the    debtor's  interested  in  the  real  estate  who  had  omit- 

estate  for  the  sum  of  £6348,  and  not  merely  ted  to  claim  the  benefit  of  the  Statute  of 

for  the  sum  of  £1974.   Graham  v.  Ackroyd,  Limitations.                                              lb, 

IK   rru    ^    ^  s,       1     •    ^      -X  •     *1  \^^  IS.  That  the  heir  or  devisees  of  the  real 

15.  The  testator  devised  certain  estates  ^^^  ^^  ^  ^^^tator  might  themselves  take 

to  trustees  for  the  payment  of  his  debts,  proceedings  for  securing  the  due  application 

and  appointed  the  same  trustees  his  execu-  ^f  ^^e  pei?onal  estate  i^  the  paym^t  of  the 

tore,  and  devised  other  estates  m  vanous  ^^^ts,  knd  in  exoneration  of  the  real  estate; 

portions,  some  to  the  same  trustees  for  the  ^^  ^'^^^  ^^ey  cannot,  therefore,   after  a 

separate  use  of  married  women  for  hfe  with  ^         ^^  tune,  successfJlly  resist  the  cUim 

remamders  over,  others  to  devisees  m  fee,  J^  ^^^^^     ^  against  Uie  real  estate,  on 

and  others  to  devisees  for  hfe  with  remain.  ^^^       ^^  ^^  his  fiches  in  not  suing  ea^Uer 

ders  over  m  tad,  and  of  some  of  which  ^^^  ^^  ^^           ^^^^  ^^^^^       "^       j^ 

estates  the  testator  created  terms  for  rais-  <n    rni.  ^  xi.    j         j   r     '      1 

ing  specific  sums  of  money,  and  others  he  ^/.-  ^^^^  ^^  demand  of  a  sunple  contract 

charged  with  legacies  and  annuities.    The  creditor  as  against  the  real  estate  of  a  tes- 


iii'nfthe  executors  up  to  "?^g**^  exist  or  might  have  existed  among 

nient  of  the  note  out  of  the  real  as  well  as  ^^^  ^'^T\^                                     ^" 

the  personal  estate,  against  the  executors  tor  marshalled.                                         io. 

and  trustees,  some  of  whom  were  insolvent,  20.  That  payments  bv  executors  to  resi- 

against  the  residuary  legatees  who  had  duary  legatees,  whilst  the  debts  of  the  tes- 

receiv^  payments  on   account    of  their  tator  remained  unpaid,   was  a  breach  of 

residuary  shares,  and  agamst  the  parties  trust;    and  that,  the  debts  having  been 

beneficially  interested  in  the  real  estate,  of  ^^ept  alive  against  the  executors,  the  statute 

whom  some  set  up  the  Statute  of  Lmiita-  ^^  °o  ^^  to  the  claim  of  the  creditor,  as 

tions  in  bar  of  tne  demand,  some  omitted  against  the  residuary  legatees,  to  the  extent 

to  do  so,  and  others  were  out  of  the  juris-  of  their  interest  in  the  residue,  and  they 

diction.     Fordham  v.  WaUis,             x.  217  ^^^  therefore  refund  the  monies  they  had 

IleUl,  that  payment  of  interest  is  an  ac-  received  on  account  of  the  estate.            lb. 

knowledgment    of  a  debt;    and,   upon  a  21.  A  debt  is  not  to  be  kept  alive  against 

general  acknowledgment  of  a  debt  where  one  party  by  the  admission  of  another, 

nutliing  is  said  to  prevent  it,  a  general  pro-  except  in  cases  of  continuing  joint  contract, 

mise  to  pay  is  to  be  implied :  and  such  an  <S.  C,                                                   z.  228 

acknowledgment  made  by  a  part;^  filling  22.  The  existence  or  non-existence  of 

the  two  characters  of  beneficial  devisee  and  the  demand  depends  upon  the  act  of  the 

executor,  will  be  attributed  to  both  charac-  person,  and  not  upon  the  relative  liabilitv 

tors,  and  not  to  one  only ;  for  the  moral  of  the  property.                                        lb, 

obligation  does  not  attach  more  to  one  cha-  23.  That  parties  who  being  ioint  and 

racter  than  to  the  other.    But  it  is  other-  several  debtors  had  not  availed  themselves 

wise  where  the  characters  held  by  the  of  the  statute,  and  have  been  held  liable  to 

])arty  are  entirely  distinct,  as  where  he  is  the  debts  which  the  statute  would  have 

periionally  liable  as  debtor,  and  is  answer-  barred,   cannot   insist    upon    contribution 

able  also  in  the  character  of  executor  or  from  other  joint  and  several  debtors,  who 

trustee  of  another ;  for  he  then  represents  have  protected  themselves  by  setting  up 

two  persons,  and  the  question  in  such  a  the  statute  from  their  liability  in  respect  of 

case  IS  by  whom  the  promise  is  made,  and  the  same  debts — semble.     But  whatever 

not  what  is  its  extent  or  effect               lb.  the  right  to  such  contribution  may  be,  it 
469 
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does  not  entitle  the  creditor  to  insist  upon 
its  application  as  against  the  debtors,  who 
have  80  protected  uiemselves.    S.  C  x.  231 

24.  A  testator  charged  his  debts  and 
legacies  upon  his  estate  generally,  and 
devised  and  bequeathed  the  residue  to  his 
six  sons  as  tenants  in  common,  giving  his 
executors  powers  of  sale.  One  of  the  sons, 
who  was  the  only  acting  executor,  was  in 
partnership  with  another  person,  and  paid 
debts  of  the  testator,  with  monies  advanced 
by  the  partnership ;  he  also  purchased  the 
residuary  shares  of  several  of  his  brothers ; 
and  he  borrowed  money  from  the  plaintiff, 
and  deposited  with  him  the  title  deeds  of 
real  and  leasehold  estates  of  the  testator, 
by  vray  of  security  for  the  same,  with  a 
note  undertaking  to  make  over  such  pro- 
perty to  the  plaintiff  when  required.  The 
partnership  became  bankrupts,  and  a  deed 
was  made  conveying  the  residuary  estate 
of  the  testator  to  trustees  upon  trust, 
among  other  things,  to  repay  to  the  assig- 
nees of  the  bankrupts  the  advances  made 
to  the  executor  by  the  firm : — Jleldy  in  the 
circumstances  of  the  case,  that  the  contract 
for  security  between  the  plaintiff  and  the 
executor  was  not  for  an  equitable  mortgage 
of  the  testator^s  estate  comprised  in  the 
deposited  deeds,  under  the  powers  given  to 
the  executors  by  the  will,  but  was  a  con- 
tract for  an  eqmtable  mortgage  of  no  more 
than  the  beneficial  interest  of  the  executor 
therein.     Humes  v.  Forshaw^  xi.  93 

25.  That  although  debts  of  the  testator 
had  been  paid  by  means  of  the  advances 
made  by  the  partnership  to  the  executor, 
and  altnough  the  assignees  of  the  bank- 
rupts might  possibly  be  entitled  to  stand 
in  the  places  of  the  creditors  so  paid  as 
against  property  still  remaining  in  the 
hands  of  the  executor,  they  could  not  so 
stand  in  the  places  of  such  creditors  as  to 
possess  the  rights  which  those  creditors 
originally  had,  of  following  the  property  of 
the  testator  w^hich  had  been  aliened  by  the 
executor  for  his  own  purposes  or  benefit,  lb. 

26.  That  the  plaintiff  was  entitled  to 
have  the  estate  or  the  testator  marshalled, 
80  that  the  subsisting  debts  and  charges 
thereon  might  be  thrown  in  the  first  place 
on  the  residuary  estate  of  the  testator,  not 
comprised  in  the  ori^nal  mortgage.        lb. 

27.  A  debtor  having  contracted  to  pur- 
chase an  estate,  caused  the  conveyance  to 
be  made  to  trustees  and  trusts  to  be  de- 
clared by  deeds,  dated  in  March,  1850, 
which  recited  the  agreement  of  the  debtor 
for  the  purchase,  and  that  the  conveyance 
to  the  trustees  was  by  his  direction,  and 
declared  the  trusts  to  be  for  the  sale  of 
the  property,  and  retaining  the  proceeds 
for  the  benefit  of  the  wife  and  children  of 
the  debtor.     By  one  of  the  deeds  of  March, 
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1850,  the  debtor  also  assi^ed  to  the  same 
trustees  all  the  furniture  m  certain  houses 
(one  of  which  was  on  the  purchased  estate), 
upon  the  same  trusts,  for  his  wife  and 
children.  The  debtor  was,  at  the  date  of 
these  deeds,  indebted  to  an  extent  which 
would  render  a  voluntary  disposition  of  his 
estate  fraudulent  under  the  stat.  13  Eliz. 
c.  5,  as  against  creditors.  The  trustees 
were  not  informed  of  the  assignment  of  the 
furniture  to  them,  and  it  continued  in  the 
possession  of  the  debtor,  until  the  subse- 
quent assignment  next  mentioned.  By  a 
mortgage  deed,  dated  in  November,  1851, 
the  debtor  conveyed  and  assigned  all  his 
real  and  personal  estate  to  a  creditor,  to 
whom  he  had,  after  the  date  of  the  volun- 
tary deeds  of  March,  1850,  become  largely 
indebted,  to  secure,  so  far  as  it  would  go, 
the  debt  owing  to  such  creditor ;  and  the 
creditor  thereupon  took  possession  of  the 
furniture  : — Held^  that,  although  the  pur- 
chased estate  was  never  vested  at  law  in 
the  debtor,  yet,  as  he  had  by  the  contract 
acquired  an  equitable  interest  in  it,  which 
interest  was  conveyed  to  the  trustees  under 
the  voluntary  deeds  of  March,  1850,  such 
conveyance  was  fraudulent  as  against  cre- 
ditors under  the  stat.  13  Eliz.  c.  5.  Barton 
V.  Vanheythuysen ;  Stone  v.   Vankeythuysen^ 

xi.  126 

28.  That  the  assignment  of  the  fiimitnre 
by  the  voluntary  deed  of  March,  1850,  wm 
also  fraudulent  as  against  creditors.        lb. 

29.  That,  as  against  the  creditor  entitled 
under  the  mortgage  by  the  debtor  of  all 
his  real  and  personal  estate  by  the  deed  of 
November,  1851,  although  it  did  not  spe- 
cify in  particular  the  purchased  estate 
comprised  in  the  voluntary  deeds  of  March, 
1850,  those  deeds  were,  as  to  such  par- 
chased  estate,  fraudulent  and  void,  under 
the  stat.  27  Eliz.  c.  4 ;  and,  that  that  estate 
passed  to  such  creditor  by  the  mortgage 
deed  of  November,  1851.  lb. 

30.  That  the  furniture  assigned  to 
trustees  by  the  voluntary  deed  of  March, 
1850,  did  not  pass  by  the  assignment  of  all 
the  personal  estate  of  the  debtor  by  the 
mortgage  deed  of  November,  1851 ;  and 
that  Uie  creditor  claiming  under  that  deed 
did  not  acquire  any  specific  lien  or  title  to 
such  furmture,  either  by  the  said  deed  or 
by  the  act  of  taking  possession  thereof  Ih. 

31 .  A  testator  wrote  in  his  account  book, 
opposite  an  entry  of  two  debts  owing  to 
him  by  his  brother — one  l>dng  due  upon 
mortga^,  and  the  other  upon  a  promissory 
note — the  words,  "Not  to  be  enforced T 
but  he  received  interest  upon  both  debts 
for  several  years  after  the  date  of  Uie  entiy, 
and  up  to  the  time  of  his  death.  The  docu- 
ment which  contained  the  words  referred 
to  was  not  propounded  as  testameotiry:*- 


DEBTOR  AND  CREDITOR. 


DECREE. 


Held^  that  this  memorandum  of  the  testator 
did  not  amoimt  to  a  discharge  of  either  of 
the  debts.     Peace  v.  Hains^  xi.  151 

32.  Semble  —  The  cases  in  which  the 
Court  has  held  a  debtor  liberated  from  his 
obligation  to  pay  a  debt  which  once  existed, 
and  from  wliich  he  has  not  been  discharged 
by  any  testamentary  instrument,  are — 

1.  Where  the  act  or  declaration  relied  on 
creates  an  immediate  discharge,  which  the 
debtor  might  plead  as  a  release  or  by  wav 
of  accord  and  satisfaction  at  law,  or  wliich 
he  might  enforce  in  equity  as  against  the 
creditor. 

2.  Where  the  discharge,  though  not 
immediate  and  absolute,  but  conditional, 
becomes  perfect  by  the  condition  having, 
in  the  event,  been  performed. 

3.  Where  the  creditor  intended  to  dis- 
charge the  obligation  at  his  death,  and  com- 
municated that  intention  to  those  who 
would,  under  his  own  disposition,  take  or 
represent  his  interest  upon  his  death,  and 
relied  upon  their  fulfilment  of  his  intention ; 
and, 

4.  (in  strictness  belonging  to  another 
class  of  cases),  where  the  transaction  sup- 
posed to  create  the  debt  or  obligation  is  rather 
in  the  nature  of  an  advancement  by  one  in 
loco  parentis,  or  is  part  of  a  family  arrange- 
ment, lb. 

DEBTS  UNASCERTAINED. 
See  Administration. 

DECLARATION. 

See  Decree — Statutes,   Construction 
OF,  1  WiU.  4,  c.  60. 

DECLARATION  OF  TRUST. 

See  Admission  and  Discharge — Volun- 
tary Promise. 

DECLARATIONS. 
See  Debtor  and  Credftor. 

DECLARATIONS  OF  TESTATOR 
NOT  TESTAMENTARY. 

See  Debtor  and  Creditor. 

DECLARATORY  DECREE. 
See  Appendix,  vol.  x,  pp.  xii,  xiii,  xiv. 

DECREE. 

;see  AccoxmT — ^Appendix,  vol.  ix,  p.  Ixvii ; 
vol.  X,  pp.  xvi,  xxvii,  xlv— Apportion- 
ment OF  Residue  —  Bankruptcy  — 
Creditors*  Suit — Defendant— Evi- 
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dence  —  Jurisdiction  —  Mortgagor 
AND  Mortgagee — Motion — Occupa- 
tion Rent — Parties  out  of  the  Ju- 
risdiction— Payment  into  Court — 
Payment  out  of  Court — Pleading — 
Priority  of  Incumbrancers  —  Sta- 
tutes, Construction  of,  1  WiU.  4,  c. 
60, 8.  2— Stay  of  Execution— Supple- 
mental Bill — ^Trustee  and  Cestui 
QUE  Trust — Vendor  and  Purchaser. 

1.  The  form  of  the  decree,  on  dismissal 
of  a  bill  with  costs,  ordered  to  be  altered 
by  adding  the  words  "  /o  be  paid  by  the 
plaintiffs ;"  with  reference  to  the  1st  Order 
of  the  10th  of  Alay,  1839,  giving  a  remedy 
by  fieri  facias  or  elegit  for  costs  ordered  to 
be  paid.     Taylor  v.  Jardine^  316 

2.  Where  a  decree  directing  an  act  to  be 
done,  has  been  drawn  up  without  fixing  a 
time  within  which  the  act  is  to  be  done,  the 
decree  is  not  rendered  ineffectual  by  the 
operation  of  the  11th  and  12th  Orders  of 
August,  1841 ;  but  the  Court  will,  upon 
motion  for  that  purpose,  fix  a  time  for  the 
performance  of  tne  act.  Needham  v.  Need- 
ham,  i.  633 

3.  Form  of  decree  for  taking  the  accounts 
in  an  administration  suit,  in  case  all  the 
persons  interested  should  not  be  jiarties  at 
the  hearing.    Fisk  v.  Norton,  ii.  381 

4.  Decree  for  specific  performance  of  an 
agreement  for  the  purchase  of  part  of  the 
estate  comprised  in  a  mortgage  which  had 
been  assigned  to  the  plaintiff;  and  for  re- 
demption of  the  remamder  of  the  estate  by 
the  defendants,  according  to  their  priorities, 
or  for  successive  foreclosures ;  and  in  case 
of  redemption  by  the  prior  mortgagees  in 
their  order,  then  for  redemption  by  the 
subsequent  mortgagees  successively,  or  for 
their  successive  foreclosure.  Sober  v.  Kemp, 

vi.  160 

5.  Where  it  is  referred  to  the  Master  to 
approve  of  a  settlement  in  pursuance  of  an 
executory  trust,  the  Court  does  not  usually 
insert  in  the  order  declarations  as  to  the 
interests  which  the  parties  are  thereafter  to 
take,  but  merely  directs  the  Master  to  ap- 
prove of  a  settlement  in  conformity  with 
the  will,  articles,  or  other  direction  upon 
which  it  is  to  be  founded.  Williams  v. 
Teale,  vi.  254 

6.  The  Court  gave  some  of  the  de- 
fendants the  option  of  taking  an  issue  on  a 

restion  of  fact  arising  in  the  cause,  and 
missed  the  bill  against  another  defendant. 
The  option  not  l)eing  declared,  owing  to 
the  death  of  one  of  the  defendants  between 
the  hearing  and  the  judgment, — on  the  ap- 
plication of  the  defendant  who  was  ordered 
to  be  dismissed,  the  Court  directed  a  sepa- 
rate decree  to  be  drawn  up  as  to  that  ae- 
fendant.    Bebham  y.  Percival,        viii.  157 

7.  The  death  of  a  defendant  between  the 


DECREE. 


DEMURRER. 


^' 


hearing  of  the  cause  and  the  judgment  does 
not  render  a  bill  of  revivor  necessary  prior 
to  drawing  up  the  decree.  IL 

DEED  OF  SETTLEAtENT. 
See  Joint-Stock  Company. 

DEED. 

See  Appendix,  vol.  ix,  pp.  xi,  Ixviii — Con- 
8TBUCTION  —  Discovery  —  Jurisdic- 
tion— Lien — Vendor  and  Purchaser. 

1.  The  question  whether  several  deeds 
are  part  ot  the  same  transaction,  or  are 
separate  and  distinct  transactions,  depends 
on  the  surrounding  circumstances,  and  not 
simply  upon  the  fact  whether  the  deeds  are, 
or  are  not,  by  express  reference  grafted 
into  or  connected  with  each  other.  Har- 
man  v.  Richards,  x.  81 

2.  Evidence  of  surrounding  circum- 
stances on  which  the  Court  held  a  settle- 
ment, that  standing  alone  would  have  been 
fraudulent  against  creditors,  to  be  con- 
nected ,with  and  part  of  the  same  transac- 
tion with  several  purchase-deeds  of  even 
date,  to  which  some  only  of  the  same 
persons  were  parties.  lb, 

DEFAULT. 
See  Life  Assurance. 

DEFAULT    IN    PAYMENT   OF   IN- 
STALMENTS. 

See  Specific  Perforbiance. 

DEFECTIVE    EXECUTION    OF 
POWER. 

See  Appointment. 

DEFECTIVE  INFORMATION. 
See  Equitable  Jurisdiction. 

DEFENDANT. 

See  Absconding — Amendment — Answer 
—  Costs  —  Interpleader  —  Jurat  — 
Jurisdiction  —  Motion  — Pleading  — 
Sktting  down  Cause  —  Taxation  — 
Witness. 

If  a  defendant,  who  has  been  examined 
by  the  plaintiif  as  a  witness  in  the  cause, 
submits  to  a  decree  against  himself,  not- 
withstanding such  examination,  the  fact 
of  that  examination  having  been  had  cannot 
be  sustained  by  the  other  defendants  who 
have  not  been  examined,  as  an  objection  to 
a  decree  against  them.    Smith  v.   Smith, 

Yi.  524 
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DEFENDANTS  OUT  OF  THE  JL^RIS- 

DICTION. 

See  RBOBARnro. 

.       DELIVERY  UP  OF  DEED. 
See  Priority  of  Incumbrancbbs. 

DELIVERY  UP  OF  INSTRUMENTS, 

&c. 

See  Bill  of  Exchangb — Ship. 

DEMISE. 
See  Escheat. 

DEMONSTRATIVE  LEGACY. 
See  LsGACT. 

DEMURRER. 

See  Answer  —  Discovert  —  Equitablb 
Jurisdiction — General  Orders,  1841, 
August,  r.  xxxvii  —  Improvembmts  — 
Joint  Stock  Company — Jurisdictioh 
-^Outstanding  Term — Partnership — 
Pleading — Tenant  for  Life  aud  Re- 
mainderman— Vendor  and  Purchaser 
— Witness. 

1.  A  trustee  will  be  restrained  by  this 
Court  from  using  the  l^al  powers  that 
have  been  conferred  upon  him  otherwise 
than  for  the  legitimate  purposes  of  his  trust, 
and  therefore  a  demurrer  K>r  want  of  equi^ 
cannot  be  sustained  to  a  bill  seeking  such 
rehef,  although  the  plaintiff  may  nave  a 
remedy  at  law.    Balls  v.  Strutt,  L  146 

2.  On  argument  of  a  demurrer,  facts  not 
averred  in  the  bill,  and  which  might  possibly 
have  been  denied  by  plea,  if  they  had  been 
averred,  —  intended  against  the  pleader. 
Fuss  V.  Ilarbottle,  ii  603 

S.  The  plaintiff  cannot,  on  demurrer, 
sustain  the  bill  by  waiving  the  relidP  prayed 
against  the  demurring  defendant.  Griffith 
V.  Ricketts,  iii.  476 

4.  Where,  consistently  with  the  state- 
ments in  a  bill  of  revivor,  the  defendant 
might  have  been  made  a  party  either  to 
receive  or  pay  what  was  due  to  her  from 
the  estate  of  which  she  was  the  represen- 
tative, or  to  account  for  her  own  receipts, 
but  it  did  not  appear  whether  she  was  a  party 
for  any  of  such  purposes,  or  in  whst 
character  she  was  brought  before  the 
Court,  her  demurrer  was  allowed.  76. 

5.  If  the  causes  of  demurrer  assigned 
include  the  groimd  of  objection  upon  wnich 
the  demurrer  is  allowed,  so  that  the  de- 
murrer allowed  is  not  a  demurrer  ore  tenus, 
tlie  costs  will  be  given,  although  the  de- 
murrer does  not  specifically  pomt  out  the 
objection  upon  which  it  succeeds — 9embk, 
Lund  V.  Bianshard,  it.  23 


DEMURRER.  DESCRIPTIOX. 

6.  A  defendant,  served  with  a  copy  of  DESCENT, 
the  original  bill  under  the  23rd  Order  of  '                 c«   m         t 
August,  1841,  did  not  enter  an  appearance.  "^  ^*^^*^  ^"*'*- 
At  the  hearing,  leave  was  given  to  amend 

the  bill,  by  adding  parties ;   the  same  de-  DESCRIPTION, 

tendant  was  served  with  a  copy  of  the  k^v^*.*^  j.xwx 

amended  bill,  and  thereupon  he  appeared  i.  A  gift  by  the  testator  to  his  Jirxt 

and  demurred  -.—Held,  on  motion,  that  the  cousin,  Vincent  B.,  the  son  of  his  late  uncle 

denuirrer  of  the  defendant  in  the  stage  to  Peter  B.      The  testator    had   no  cousin 

which  the  cause  had  arrived,  was  irrq^ilar,  named  Vincent  B.  who  was  the  son  of  his 

and  must  be  taken  otf  the  tile.     Powell  v.  late  uncle  Peter ;   but  he  had  a  first  cousin 

Cockerell,                                            iv.  666  named  George  Vincent  B,,  who  frequently 

7.  Where  the  defendant  omitted  to  give  visited  and  dined  with  him,  whom  he 
the  plaintiff  notice  at  the  proper  time  that  commonly  called  "  Vincent,''  and  who  was 
a  demurrer  to  the  bill  had  been  tiled,  and  the  son  of  a  deceased  uncle  named  Joseph, 
the  plaintiff  irregularly  obtained  an  order  The  son  of  Peter  was  named  Frederick,  and 
as  of  course  to  amend  his  bill,  on  or  before  was  not  m  the  habit  of  ^-isiting  the  testator, 
a  certain  day,  which  order  he  obtained  after  The  Court  admitted  evidence  of  these  ex- 
twelve  days  from  the  filmg  of  the  demurrer;  trinsic  circumstances,  and  field,  that  the 
but  within  twelve  days  from  the  tune  he  testator  was  mistaken  in  the  description 
received  the  notice,  the  Vicc-Chancellor,  rather  than  in  the  name  of  the  legatee ; 
on  a  special  motion  (made  after  the  expira-  and  that  George  Vincoit  B.,  the  son  of 
tion  of  the  former  order),  restored  the  bill,  Joseph,  was  entitled  to  the  legacy.  Ber- 
and  gave  the  plaintiff  leave  to  amend ;  but  nasconi  v.  Atkinson,  x.  346 
the  l^rd  Chancellor,  on  appeal,  discharged  g  ^^^^  ^1^  ^,,^t  ^^^  ^^^^^^^  ^^  ^^^ 
the  order.     MatUiews  vC hu:hester,v.  207  ^^^^^^^^j,  ^j^^  prepared  the  will,  that  the 

8.  To  a  vendor's  biU  for  specific  per-  ^^^^^^  ^ad  by  his  instructions  expressly 
fonnancc  of  a  contract  to  purchase  shares  indicated  th^t  George  Vincent  B.  was  the 
m  mmes,  msistmg  that  the  plaintift  was  not  ^^^  ^^  ^^^^  ^^^  I  ^^  intended, 
bound  to  give  other  evidence  ot  his  title  to  ^^  ^^at  he  (the  solicitor)  fiad  inserted  the 
the  shares  than  attested  extracts  from  the  description  without  the  direction  of  the 
cost-books  or  registers  of  the  mmes,  and  ^^^^^  ^^^  i„  ^  mistaken  belief  of  tlie 
that  the  defendant  had  refused  to  accept  parentage  of  the  legatee,  was  not  admissi- 
such  evidence,  but  not  alleging  that  the  ^j       —ooi 

plaintiff  was  unable  to  give  other  evidence  '    --^           ,      ^      .        .  ,  ,       ^  ,  * 

of  his  title,-the  defendant  demurred:-  3.  WTiere  a  legatee  is  pomted  out  by 

Held,  that,  as  the  plaintiff  was  not  pre-  °^«  ^^   description,   and    there  is  no 

eluded  fi-om  giving  other  evidence  of^his  F^?^'^  *?  whom  the  name  and  description 

title,  if  necessary,  the  demurrer  must  be  ^^  ^P?^^?^"*^  ^^^.  "?™^  """^^^  *PP,V^'  ^ 

overruled.     Curling  y.  Flight,            v.  242  one,  and  the  descnptiou  only  applies  to 

9.  By  the  effect  of  t^e  37th  General  another,  the  Court  will  endeavour,  from 
Order  of  August,  1841,  the  answer  put  in  such  of  the  extrmsic  cu-cumstances  as  are 
by  a  defendaS^t  to  an  original  bill,  although  f^^^^'^^h  ^"^  *«^^^*\"  *^^  ?f 7?"  ^^^^ 
it  extendstomattersretafiiedintheamendld  ^^  *^^  ^«,^;«^'  and  will  not  hold  the  be- 
bill,  does  not  preclude  the  defendant  from  ^^J^^*  \"'^  («^  uncertainty  except  m  cases 
demurring  generaUy  to  such  amended  bill,  ^^^f  *^  ^^  *«  impossible  to  discover  any  pre- 
by  overrSlmg  the  demurrer,  as  it  would  ponderance  m  favour  of  one  of  the  persona 
have  been  held  to  do  before  that  order  was  ^*"^*^r  ^^^  «^  ^^^  ^*'^^'^-  ^^• 
made.     Willie  v.  EUice,                    vi.  606  4.  A.,  who,  under  a  deed  made  by  his 

father,    was    entitled,    upon    his  father's 

nrpn<;rr  death,  to  a  moiety  of  his  personal  estate, 

LiiiirUoll.  assigned  to  trustees  in  these  words  : — "  All 

See  Specific    Performance  —  Vendor  the   property    of   which    he    now   is  or 

AND  PcRCiiASER.  may  stand  possessed,  both  real  and  per- 
sonal, and  now  consisting  of  one  note  of 
hand  for  X120,  one  other  note  of  hand  for 

DEPOSIT  OF  TITLE  DEEDS.  £40.  one  cottage  in  his  own  possession. 

See  Priority  of  Incumbrancers.  sold  to  S.  at  his  decease  for  .£166,  two  other 

cottages  in  the  occupations  of  F.  and  W." 

m?T>ncTT'Tn\rG  ^^^  certain  trusts,  for  his  wife  and  rela- 

-  DEPOSITIONS.  tions.    A.  afterwards  died  m  the  lifetime 

See  Appendix,  toI.  ix,  p.  Ixviii ;  voL  x,  p.  of  his  father.      Upon  the  death  of  the 

xlv — fiiLL  TO  perpetuate  l^ESTDfOMY  father, — held,  that  uie  trustees  under  A. 'a 

— EviDBNCS.  assignment  were  entitled  to  take  under  that 
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DETAINER. 


DEVISE. 


instmment  the  moiety  of  the  father^s  per- 
sonal estate.     Choyce  v.  Ottey^  x.  443 

DETAINER. 
See  Prisoner. 

DEVIATION. 
See  Account. 

DEVISAVIT  VEL  NON. 
See  IIeir-at-law. 

DEVISE. 

<Sfe«COXSTRUCTIOX — CONTING  ENT  REMAIN- 
DER— Copyhold — Estate  in  Fee — Le- 
gal Estate  —  Mines  —  ^Mistake  — 
Power — Remoteness — Void  Devise. 

1.  Devise  to  a  corporation  and  other 
trustees  upon  trust  to  distribute  the  rents 
and  profits  annually,  on  a  certain  da^, 
amongst  certain  families,  according  to  their 
circumstances,  as  in  the  opinion  of  the  trus- 
tees they  might  need  such  assistance,  whose 
names  were  thereinailer  mentioned,  viz. 
(naming  twenty-four  persons) : — //eW,  first, 
not  necessarily  void  for  uncertainty;  se- 
condly, not  void  as  tending  to  create  a  per- 
petuity ;  and,  thirdly,  a  beneficial  interest 
m  persons  who  might  lawfully  take  land 
by  devise,  and  therefore  not  void  within 
the  Statute  of  Mortmain.    LUey  y.  Hey^ 

1.580 

2.  A  general  residuary  devise  and  be- 
quest of  real  and  personal  property,  for 
such  estate  and  interest  as  the  testator  had 
therein  ;  the  personal  estate  to  be  subject 
to  the  testator's  debts : — Held^  to  pass  the 
legal  estate  in  real  property,  of  wnich  the 
testator  was  merely  trustee,  the  will  creating 
no  inconsistent  trusts  thereof.  Langford  v. 
Anger^  iv,  313 

3.  A  testator,  entitled  in  fee  to  some 
messuages  and  lands  in  A.,  and  entitled 
for  life  to  other  messuages  and  lands  in  A., 
devised  his  messuages  and  lands  in  A.  to 
his  son,  and  charged  his  tenement  in  A., 
occupied  by  H.,  with  certain  legacies.  The 
tenement  occupied  by  H.  was  part  of  the 
property  in  A.  to  which  the  testator  was 
only  entitled  for  life: — Held,  that  it  was 
not  to  be  inferred,  from  the  description  as 
his  own  of  the  tenement  in  A.  occupied  by 
H.,  that  the  testator  intended  to  describe 
and  devise  as  his  own  the  other  property 
in  A.,  in  which  he  had  only  an  estate  for 
life.     Parker  v.  Carter^  iv.  400 

4.  A.  devised  his  estates  to  B.,  his  son, 
for  life ;  remainder  to  the  first  and  other 

of   B.    in    tail;    remainder    to    his 
ters  as  tenants  in  common ;  remainder 


to  C.  for  life ;  remainder  to  D.,  the  son  of 

C,  if  living  at  C.'s  death,  for  life  ;  remainder 
to  the  first  and  other  sons  of  D.  in  tail ; 
remainder  to  the  male  heir  for  the  time 
being  entitled  to  a  certain  family  estate; 
remainder  to  the  first  and  other  sons  of 
such  male  heir ;  remainder  to  the  testator's 
own  right  heirs,  of  his  name:  and  he 
directed  the  residue  of  his  personal  estate 
to  be  laid  out  in  lands,  to  be  conveyed  to 
the  same  uses  as  his  devised  estates.  B., 
his  son  and  executor,  did  not  lay  out  the 
personal  estate  as  directed  by  the  will ;  but 
by  his  will  he  directed  that  certain  real  and 
personal  estate  should  be  conveyed  and 
assigned  to  the  trustees  onder  the  will  of 
A.  upon  the  trusts  of  that  will,  or  such  of 
them  as  could  then  be  executed  ;  adding, 
that  he  deemed  such  property  an  equivalent 
in  value  for  the  residuum  of  his  father's 
personal  estate :  and  he  directed  that  the 
same  should  be  settled  and  accepted  ac- 
cordingly. The  real  and  personal  estate 
were  not  conveyed  or  assigned  according 
to  the  will.  On  the  death  of  B.  without 
issue,  C.  entered  into  possession  of  the  real 
estate  devised  by  botli  wills,  and  the  per- 
sonal estate  bequeathed  by  the  will  of  B. 
At  the  death  of  C,  D.  entered  into  posses- 
sion of  the  same  real  and  perscmal  estate. 

D.  died  without  issue,  and  at  his  death 
there  was  no  male  heir  entitled  to  the  said 
family  estate: — Held,  that  the  ultimate 
limitation  in  the  will  of  A.  to  his  right 
heirs,  of  his  name,  vested  at  his  death,  and 
not  at  the  death  of  D.  Wrightson  v.  Mac- 
aulay,  iv.  487 

5.  That  the  co-heiresses  at  law  of  B.  (or 
the  parties  claiming  under  them)  were  en- 
titled to  the  real  estate  so  dev^ed  by  the 
wills  of  A.  and  B.  lb, 

6.  That,  inasmuch  as  the  estates  were 
made  e<|uitable  by  the  will  of  B.,  the 
Court  might  properly  send  a  case  to  a 
Court  of  law,  to  try  at  the  same  time  the 
right  under  the  will  of  A.  as  well  as  under 
the  will  of  B.  lb. 

7.  That  the  personal  estate  bequeathed 
by  the  will  of  B.,  though  not  actually  con- 
verted, must  be  deemed  to  be  converted 
into,  and  to  have  descended  as,  real  estate. 

n. 

8.  Devise  of  lands  of  gavelkind  tenure 
to  trustees,  upon  trust  to  sell  a  competent 
part  for  the  payment  of  debts,  and  subject 
thereto  upon  trust  for  P.  M.  for  life,  and 
after  his  decease  for  the  first  son  of  P.  M, 
for  life,  and  after  his  decease  for  the  first 
son  of  such  first  son  and  the  heirs  male  of 
his  body,  and  in  default  of  such  issue  for 
every  other  son  of  P.  M.,  successively,  for 
the  like  interests  and  liinitations ;  and  in 
default  of  issue  of  the  body  of  P.  M.,  or  in 
case  of  his  not  leaving  any  at  his  decease. 
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for  T.  M.  for  life,  and  after  his  decease  for 
T.  G.  M.,  the  eldest  son  of  T.  M.,  for  life, 
and  after  his  decease,  for  the  first  son  of 
T.  G.  M.  and  the  heirs  male  of  his  body  ; 
and  in  default  of  issue  of  the  body  of  the 
said  T.  G.  M.,  for  every  other  son  of  T.  M. 
successively,  for  the  like  estates  and  in- 
terests ;  and,  on  failure  of  all  such  issue  of 
the  body  of  T.  M.,  upon  trust  for  him,  his 
heirs  and  avssigns,  for  ever ;  provided  that, 
if  P.  M.,  or  T.  M.,  or  any  of  their  issue, 
should  become  entitled  to  the  jodrell 
estate,  then  the  trustees  should  stand  seised 
of  the  devised  premises,  upon  trust,  for  the 
next  person  entitled  thereto  under  his 
will,  as  if  the  person  so  succeeding  to  the 
Jodrell  estate  were  dead.  T.  M.  Sed  after 
the  date  of  the  will,  and  the  testator  by  a 
codicil  declared  that  his  trustees  should 
stand  seised  of  the  devised  estates,  upon 
trust,  for  his  Hife  for  her  life  ;  and  from 
and  after  her  decease,  upon  the  trusts  de- 
clared by  his  will,  subject  to  the  declaration 
therein  contained  with  reference  to  the 
Jodrell  estate  : — //eW,  that  P.  M.  took  an 
estate  for  life  only.     Monypenny  v.  Dering^ 

vii.  568 

9.  That  T.  G.  M.  took  an  estate  for  life 
in  remainder  after  the  life  estate  of  P.  M., 
contingent  on  P.  M.  not  leaving  any  issue 
at  his  decease,  and  determinable  on  his  be- 
coming entitled  to  the  Jodrell  estate,     lb. 

10.  That  the  eldest  son  of  T.  G.  M.  took 
a  contingent  remainder  in  tail,  after  the 
determination  of  the  life  estate  of  his 
father.  lb. 

11.  A  will,  made  after  the  Wills  Act,  1 
Vict.  c.  20,  whereby  the  testator  gave,  de- 
vised, and  bequeathed  all  his  estate  and 
effects,  whatsoever  and  wheresoever,  and 
of  what  nature  or  kind  soever,  to  A.,  to  be 
paid,  assigned,  or  transferred  to  him  on  his 
attaining  twenty-one  : — Held^  to  pass  real 
estate  (copyhold  of  inheritance)  subse- 
quently acquired,  notwithstanding  a  direc- 
tion in  the  will,  that,  in  the  meantime,  the 
executors  should  apply  the  interest,  divi- 
dends, and  proceeds  of  such  estate  and 
ejects,  or  so  much  thereof,  or  so  much  of 
the  principal  thereof,  as  they  should  think 
necessary,  in  the  maintenance,  education, 
and  putting  forth  of  A.  in  the  world,  and 
should  invest  the  said  estate  and  effects  on 
real  or  personal  security  at  their  discretion. 
Stokes  V.  Salomonft,  ix.  75 

12.  The  directions  applicable  only  to 
personal  estate  may,  in  such  a  case,  be  con- 
strued as  referring  not  to  the  whole  sub- 
ject-matter of  the  gift,  but  to  such  portions 
of  the  estate  as  may  consist  of  personalty, 
to  which  such  directions  may  be  fitly  ap- 
plied, lb, 

13.  The  words,  "  I  bequeath  to  my  sons 
A.   and  B.,  and  likewise  oonstitate  and 
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ordain  them  my  sole  executors  of  this  my 
will,  all  and  singular  my  lands,  messuages^ 
and  tenements,  with  all  my  goods  and 
chattels,  by  them  freely  to  be  possessed 
and  enjoyed :" — Held^  not  to  be  a  devise  in 
fee.     Bromitt  v.  Moor^  ix.  378 

14.  A  residuary  devise  of  all  the  testa- 
tor^s  estate,  personal  and  real,  although 
made  subject  to  the  payment  of  his  debts, 
passes  the  legal  estate  in  premises  of  which 
the  testator  was  mortgagee  in  fee,  notwith- 
standing the  case  of  Silvester  v.  Jarman, 
In  re  John  Field's  Mortgage,  and  of  the 
Trustee  Act,  1 850,  ix.  414 

15.  Devise  and  bequest  of  real  and  per- 
sonal estate  to  trustees,  upon  trust  for  the 
testator's  daughter,  for  her  life  fwith  power 
of  sale  on  her  consent),  and,  afler  her  de- 
cease, for  such  person  or  persons  as  his 
daughter  should  by  will  appoint ;  and,  in 
default  of  such  appointment,  a  devise  and 
bequest  of  such  real  and  personal  estate  to 
the  testator's  heirs  and  assigns  ex  parte 
matcm{i,  as  if  he  had  died  intestate ;  and 
power  (by  a  codicil)  to  sink  any  part  of 
the  personal  estate,  or  proceeds  of  the  sale 
of  trie  real  estate,  in  the  purchase  of  an 
annuity  for  her  daughter : — Held,  upon  a 
claim  of  the  daughter  against  the  trustees 
for  the  conveyance  of  the  real  estate  to  her, 
that  the  heir  ex  parte  matemu  was  the  heir 
at  the  death  of  the  testator,  and  that  the 
daughter  was  such  heir;  and  the  Court 
directed  a  conveyance  tor  her  accordingly. 
Rawlinson  v.  Wass,  ix.  673 

16.  A  devise  to  trustees  of  certain  copy- 
hold estate,  and  all  other  the  real  estate  of 
the  testatrix,  and  a  declaration  of  the  trusts 
of  the  monies  to  arise  from  the  sale  of  such 
copyhold  estate,  and  a  general  devise  of  all 
other  her  real  estate  to  three  persons  b9 
tenants  in  common : — Held,  not  to  pass  the 
legal  estate  of  the  testatrix  in  certain  copy- 
holds, of  which  she  was  merely  trustee. 
In  re  Morley's  Will,  293 

17.  Devise  of  real  estates  upon  trust  to 
pay  the  rents  and  profits  unto  or  to  the  use 
of  R.  L.  and  his  assigns,  for  his  life,  from 
and  after  his  decease,  unto  the  first  and  other 
sons  of  R.  L. ;  and,  in  default  of  such 
issue,  in  trust  for  the  first  and  other  daugh- 
ters of  11.  L. ;  and  in  default  of  such  issue, 
to  pay  the  rents  and  profits  as  therein  men- 
tioned ;  and  an  ultimate  remainder  over: — 
dield,  that  R.  L.  did  not  take  an  estate  tail 
in  the  devised  premises,  nor  an  estate  for 
life  with  remainder  to  his  first  and  other 
sons  successively  in  tail,  nor  an  estate  for 
Ufe  with  remainder  to  his  first  son  in  fee. 
Bridger  v.  Ramsey,  320 

18.  The  28th  section  of  the  Wills  Act 
(7  Will.  4  &  1  Vict.  c.  26),  which  enacts, 
that,  ^*  where  any  real  estate  shall  be  de- 
vised to  any  person  without  any  words  of 
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limitation,  such  devise  shall  be  construed 
to  paxs  the  fee  simple,  or  other  the  whok 
estate  or  interest  which  the  testator  had 
power  to  dispose  of,"  applies  to  the  devise 
of  an  existing  estate  or  interest,  and  not  Xa 
an  estate  or  interest  which  the  testator,  by 
his  will,  create)!  it  novo ;  and  therefore  a 
gift  bj  will  since  the  statute,  of  an  annuity 
to  A.,  without  words  of  limitation,  but 
which  was  by  the  same  will  charged  upon 
real  estate,  is  not  a  devise  of  a  perpetual 
annuity  or  rent-chari^,  and  is  a  gifl  of  an 
annuity  for  life  only,  as  it  would  have  been 
before  the  statute.  NichoU  v.  Uawka, 
1.342 

DEVISE  TO  DECEASED  CHILD. 

Su  STATirrEB,  Construction  of,  7  If  iU.  4 

^  1  Vict.  c.  26. 

DEVISEE. 
Ste  Chaboe— Costs — Debtob  and  Cre- 
DiTOB  —  Discovery  —  General    Ok- 
DBics,  1S41,  Aug<ut,  r.  sxx. 

DEVISEE  AND  EXECUTOR. 
Sw  Covenant. 

DEVISEE  OR  TRUSTEE. 
Stt  Statutes,  Constbuctios  of,  3  ^  4 

Ifiii..*,  c.  27,  s.  26. 


DEVISEE  IN  TRUST. 
Set  Tbvstee  and  CEsTin  que  Tbust. 

DILIGENCE. 

See  Trustee  and  Cebtci  <jtjE  Tkust- 

Intbbpij:adeb. 


See  Appendix,  vol.  i«,  p.  liii. 

DIRECTORS. 
■See  Joint-Stock  Compant. 

DISCHARGE. 

Set  Admiasiok — Akrkst — Motion — 

Pbisoneb. 

DISCHARGE  OF  DEBT. 
See  Debtor  and  Cbedttob. 

DISCHARGE  OF  SOLICITOR. 
&eLiEN. 


DISCOVERY. 

j  DISCLAIMER. 

See  AnirtiNisTBATiON  —  Auendmfjh-  — 
1      B.uiKBtjPT — Costs  —  Evidence — Lu- 

I        NACY— RbCEIVF.R. 

I  1.  The  plaintitf,  who  vas  entitled  to 
I  tithes  arising  on  the  defendant's  land, 
I  served  the  defendant  with  notice  that  he 
I  had,  by  a  certain  indenture  and  lease,  de- 
mised those  tithes  for  a  term  of  Vein. 
The  pl^tiff  afterwards  filed  the  bul  for 
I  an  account  of  the  same  tithes.  It  appeared 
that  the  lessee  disclaimed  all  interest  in  the 
tithes ;  and  the  lessee  also  put  in  a  dis- 
claimer in  the  cause. 

Held,^-t^aX,  upon  the  disclaimers  the 
Court  might  safely  make  a  decree  upon 
the  evidence  then  before  it,  without  direct- 
mg  an  inquiry  with  reference  to  the  allied 
demise.     Mounaey  v.  Bumham,  i.  15 

2.  Where,  in  a  suit  for  small  titheii,  by 
the  vicar,  against  occupiers,  the  rector  is  a 
defendant  and  disclaims,  the  Court  may 
use  the  disclaimer  for  the  purpose  tit 
founding  upon  it  a  decree  for  the  particular 
tithes  demanded  by  the  plaintiff  in  the 
suit,  but  not  for  the  purpose  of  proving  the 
right  of  the  vicar  ta  such  tithes.  Salkeld 
V.  Johiuton,  i.  196 


DISCOVERY. 

See  FoBECLOBuitE— Inspection — Jcnug- 

DicTioN — Plea — Privileged  Comhit- 

NicATiONB— Pboddction  of  DOCtnMENTS 

—Stay  of  pBocEEDiNas. 

1.  A  party  having  deposited  with  his 
hauliers  an  annuitj  deed,  tt^ether  widi 
other  instruments,  as  security  for  the  ba- 
lance of  his  bankine  account,  cannot,  by 
his  answer  to  a  bill  seeking  to  have  the 
annuity  deed  cancelled,  and  the  other  se- 
ctuities  first  applied  in  satisfaction  of  the 
banker's  claini,  protect  himaelf  from  an- 
swering as  to  such  other  securities,  by 
alleging  that  they  arc  his  own  title-deeds, 
in  which  the  plaintiff  has  no  interen. 
Duncombe  v.  Dava,  i.  182 

2.  Discovery ;— Case  in  which  a  de- 
fendant must  seek  for  information,  wbkfa 
he  may  not  himself  possess.  EarlofGlai- 
gall  V.  Frazer,  iL  99 

3.  In  answer  to  a  bill  seekins  to  impeach 
B  security  and  requiring  the  d^endant  to 
set  forth  what  conununications  pasKd  be- 
tween his  solicitor  and  agents  in  the  trans- 
action and  the  plaintiff;  and  what  ktten 
were  written  and  received,  and  aitries 
made  on  the  subject  by  such  soliciton — it  is 
not  sufficient  for  the  defendant  to  my,  that 
the  solicitors  had  ceased  for  severu  yean 

:  the  transaction  to  be  his  solidton  or 
agents,  and  that  be  does  not  kntnr  what 
eonunnokatkins  or  entrie*  they  Indhad  <r 
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made :  the  defendant,  if  he  has  not  per- 
sonal knowledge  of  the  facts,  must  at  least 
show  that  he  has  cndeayoured  to  acquire 
the  information  from  his  agents  in  the 
transaction  in  question.  lb, 

4.  The  husband  charged  with  procuring 
his  marriage  with  a  minor,  by  falsely 
swearmg  that  the  consent  of  her  parent 
had  been  given,  cannot  be  compelled  to 
discover  the  facts  relating  to  such  charge, 
upon  an  information  imder  the  Marriage 
Act  (4  Geo.  4,  c.  76,  s.  23),  seeking  the 
forfeiture  of  his  interest  in  the  wife's  pro- 

Eerty,  and  a  settlement  of  the  same  upon 
er  and  her  bsue.     Attorney- General  v. 
Lucas^  ii.  566 

5.  Bill  of  discovery  in  aid  of  an  ejectment 
by  a  plaintiff,  claiming  as  heir-at-law  against 
the  devisees  of  a  feme  covert,  alleging  the 
absence  of  any  power  of  appointment  in 
such  feme  covert,  or  that  it  was  never  duly 
exercised  by  her.  The  only  issue  raised 
on  the  pleadings  being  on  the  validity  of 
the  appointment  by  the  devise,  the  plaintiff 
was  held  not  to  be  entitled  to  the  production 
of  the  deeds,  under  which  the  defendants 
alleged  that  the  power  of  appointment  was 
given  to  their  devisor,  altnough  it  ap- 
peared, that,  by  such  deeds,  the  estate  was 
limited  to  her  neirs  and  assigns,  in  default 
of  appointment.  Bennett  v.  Glossop,  iii.  578 

6.  In  a  suit  by  a  cestui  que  trust  to  set 
aside  a  purchase  of  the  trust  property, 
made  thirty  years  before  by  the  trustee, 
the  trustee  insisted  on  the  knowledge  of  the 
transaction  and  long  acquiescence  therein 
by  the  cestui  que  trust ;  and,  in  his  answer 
to  a  cross  bill,  the  cestui  que  trust  admitted 
that  he  had  an  opinion  of  counsel  on  his 
right,  which  he  had  taken  man^  years  be- 
fore. The  Court  held  the  opimon  to  be  a 
privileged  communication,  and  refused  to 
order  its  production.     Woods  v.  Woods, 

iv.  83 

7.  In  a  suit  seeking  a  partnership  ac- 
count, the  defendant  (knied  that  any  part- 
nership had  existed,  but  admitted  that  the 
names  of  both  of  the  alleged  partners  had 
been  used  on  the  show-board,  and  other- 
wise in  the  business,  as  if  they  were  part- 
ners, but  with  the  view  only  of  introducing 
the  alleged  partner  into  the  business  on  the 
retirement  of  the  defendant ;  and  the  de- 
fendant admitted  the  possession  of  books, 
accounts,  and  documents  relating  to  the 
business  and  matters  in  question,  but  said 
that  they  related  exclusively  to  his  own 
title,  and  to  matters  connected  with  his  own 
property  and  affairs  in  which  the  alleged 
partner  had  no  interest,  and  that  they  did 
not  relate  to  any  business  carried  on  in  part- 
nership, or  in  comunction  with  the  alleged 
partner : — Heldj  that  the  statement  in  the 
answer  was  not  sufficient  to  exdnde  the  title 
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of  the  plaintiff  to  the  production  of  the  do- 
cuments mentioned  in  the  schedule.  Harris 
V.  Harris,  iv.  179 

8.  Upon  motion  by  one  of  several  de- 
fendants to  dismiss  the  bill  under  the  first 
article  of  the  114th  Order  of  May,  1845, 
the  order  to  dismiss  will  not  be  refused 
merely  on  the  ground  that  other  defendants 
have  not  answered,  without  showing  suffi- 
cient cause  for  the  delay  in  getting  in  the 
answer  of  such  other  defendants.  St  in  ton 
v.  Taylor,  iv.  608 

9.  Demurrer  to  a  bill  ^f  discovery,  in 
aid  of  action  on  the  case  for  negligence, 
allowed ;  it  appearing  by  the  bill  that  the 
cause  of  action  had  not  arisen  within  six 
years  before  the  suit.  Smith  v.  Fox,  vi.  386 

10.  Confidential  communications  made  by 
a  party  to  his  attorney  or  counsel  do  not 
cease  to  be  privileged  by  the  fact  that  the 
attorn^  or  counsel  afterwards  becomes  in- 
terested as  devisee  of  the  property,  to  the 
title  of  which  such  communications  related. 
Chant  V.  Brown,  vii.  79 

11.  Upon  exceptions  for  insufficiency  to 
the  answer  of  a  party  who  had  been  the  at- 
torney in  the  transactions  impeached,  and 
who  refused  discovery  on  the  ground  of 
privilege,  the  Court  cannot  regard  the  sub- 
sequent consent  of  the  client  to  the  disclo- 
sure of  the  matters  inquired  after,  for  the 
question  of  sufficiency  must  be  determined 
as  of  a  time  anterior  to  the  exceptions.    Ih. 

12.  Where  the  respective  titles  alleged 
by  the  plaintiff  and  defendant  were  anta- 
gonistic,— the  plaintiff  claiming  the  rever- 
sion in  lands  alleged  to  be  in  the  possession 
of  the  defendant  as  lessee,  and  the  defendant 
claiming  to  be  entitled  in  fee  to  such  lands, 
but  admitting  that  he  derived  his  title 
under  a  person  alleged  by  the  plaintiff  to 
have  been  lessee  only,  and  that  the  parcels 
mentioned  in  the  deed  under  which  he 
claimed,  in  some  respects,  although  not 
wholly,  corresponded  with  the  parcels  de- 
scribed in  the  demise  to  such  alleged  lessee : 
it  was  held,  that  the  plaintiff  was  entitled  to 
a  discovery  of  such  parcels,  and  to  a  pro- 
duction of  so  much  of  the  purchase  deed 
as  described  them.  Attorney-General  v. 
Thompson,  viii.  106 

13.  A  plaintiff  is  not  entitled  to  discovery 
of  documents,  the  ri^ht  to  the  possession  or 
inspection  of  which  is  not  necessary  to  the 
proof,  and  is  only  consequential  upon  the 
existence  of  the  title  he  claims,  that  title 
not  being  admitted, — ^but  where  the  Court 
finds  upon  the  answer,  that,  although  the 
title  or  the  plaintiff  is  not  admitted,  the 
question  as  to  the  existence  of  such  title  is 
a  question  to  be  tried, — the  plaintiff  is  en- 
titled to  the  discovery  and  production  of 
partieulani  material  to  establish  his  case  on 
0uch  trial.  lb. 
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DISSEKTERSl 


14.  Considerations  of  the  Umhs  of  the 
rijsht  to  discoyery^  in  cases  of  adverse  title, 
ot  the  deeds  and  evidences  in  the  possession 
of  the  defendant.  lb. 

15.  Distinction  between  cases  in  which 
discovery  is  sought  of  evidence  relating  to 
the  items  of  an  account,  the  right  to  which 
is  disputed,  and  cases  in  which  it  rdates  to 
the  fundamental  question  in  dispute, — the 
right  to  the  account.     S.  C,  viii.  115 

16.  The  Court  will  in  manj  cases  compel 
a  defendant  to  answer  direct  questions,  the 
answer  to  whicli  the  Court  may  be  less 
ready  to  allow  a  plaintiff  to  seek  by  examin- 
ing tne  papers  of  nis  opponent.  S.  C.  viiL  1 16 

DISCRETION. 
See  Trustee  axd  Cestui  que  Tbust. 

DISCRETION  OF  TRUSTEES. 
See  Fixes  ox  Rexewal — Ixvestmext. 

DISMISSAL  OF  BILL. 

See  Amexdkext — Appexdel,  vol.  ix,  p. 
xiv — Costs — Decree — Gexeral  Or- 
ders, 1841,  August,  r.  xxxn ;  1842, 
October,  r.  xxm —  Reflicatiox  — 
Stay  of  Proceedings. 

1.  The  arrears  of  rent  and  amount  of 
costs  brought  into  Court  by  the  plaintiff,  in 
a  suit  to  redeem  a  lease  forfeited  b^*  non- 
payment of  rent,  must,  if  the  bill  is  dis- 
missed, be  repaid  to  the  plaintiff — Semhle. 
Bowser  v.  Colby,  L  109 

2.  In  a  suit  abated  by  the  death  of  a 
sole  plaintiff,  the  Court  has  no  jurisdiction 
to  order  that  his  representatives  shall  re- 
vive the  suit  within  a  time  to  be  limited  by 
the  Court,  or  that  in  default  of  their  doing 
80,  the  bill  shall  be  dismissed.     Lee  v.  Zee, 

i.  617 

3.  One  of  two  co-plaintiffs  having  be- 
come bankrupt,  and  the  other  appearing 
on  the  motion  of  the  defendant  to  dismiss 
for  want  of  prosecution,  and  declining  to 
proceed  with  the  cause,  the  bill  was  dis- 
missed  with  costs.     KUminster    v.  Pratt^ 

i.  631 

4.  Reasons  for  not  declaring  the  dismissal 
of  the  bill  to  be  without  prejudice  to 
another  suit.  Gloucester  (^Mayor,  ^r.)  v. 
Wipod,  iii.  148 

5.  On  the  motion  to  dismiss  the  bill  for 
want  of  prosecution  under  the  16th  and 
17th  amended  Orders  of  1828,  the  Court 
will  not  enter  into  the  merits  of  the  cause, 
to  determine  whether  the  bill  should  be 
dismissed  without  costs ;  but  will,  with  re- 
ference to  the  question  whether  the  common 
order  should  be  made,  consider  only  the 
conduct  of  the  parties  in  the  cause  m  re- 
spect to  its  prosecution.     Stagg  v.  Knowles, 

iii.  241 
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6.  Form  d  the  nodoe  of  modon  to  &* 
miss  a  biU  fc^  want  of  proaccntkin,  where 
the  last  step  was  a  replication  filed  under 
the  old  practice.     Spencer  v.  Atten^  \\ .  455 

7.  The  114th  Order  («.  4)  of  May,  1^5, 
as  to  the  dismissal  of  bills  for  want  oi  pro- 
secution, apfdies  to  cases  in  which  pabuca- 
tion  passed  under  the  old  practice,  befiire 
the  Orders  of  May,  1^45,  came  into  oper- 
ation.    RMmson  v.  Purday,  iv.  483 

8.  The  1 14th  Order  of  Mmy,  1^15,  « 
to  the  dismissal  d  Inlls  for  want  of  pro- 
secution^ does  not  ^yply  to  a  case  where 
the  subpoena  to  rejoin  had  been  served, 
and  there  had  been  a  commission  to  exa- 
mine witnesses  belbre  the  Orders  of  May, 
1845,  came  into  operadoo,  but  pablicadoB 
has  noi  passed.    Premdce  t.  PkiUips,  iT.484 

9.  Order,  on  the  apphcatioa  of  the  plain- 
tiff, to  dismiss  his  bul,  with  eosta,  ajpinst 
disclaiming  defendants,  without  prnudiee 
to  any  question  how  the  costs  should  ulti- 
mately be  borne.     Baileif  t.  Lambert,  t.  178 

10.  Nodce  d  motion  by  one  of  two  de- 
fendants to  dismiss  the  biU  for  want  of  pro- 
secution. The  plaintiff  thereupon  filed  a 
replication  to  the  answer  of  that  defendant ; 
the  other  defendant  had  not  aimeared.  On 
the  motion  being  made,  the  piamtiff  under- 
took to  dismiss  the  bill  against  the  other 
defendant,  whereupon  the  Court  refused 
the  motion,  but  ordered  the  costs  to  be 
paid  by  the  plaintiff.     Heanlejf  v.  Abraham^ 

v.  2U 

11.  Pending  a  reference  of  title,  ordered 
upon  motion  in  a  suit  for  specific  perform- 
ance, the  defendant  cannot,  under  tne  1 14th 
Order  of  May,  1845,  dismiss  the  bill  for 
want  of  prosecution.      Collins  v.  Greaves, 

V.  596 

12.  AVhere  the  same  solicitor  appeared 
for  two  defendants,  one  of  whom  had,  and 
the  other  had  not,  filed  his  answer  so  long 
a  time  previouslv  as  to  entitie  him  to  move 
to  dismiss  the  bill  for  want  of  prosecution, 
the  Court  refused  such  a  motion  by  the 
former  defendant,  with  costs.  Winthrop  v. 
Murray,  viL  150 


DISPAUPERING. 

It  appearing  on  affidavits  that  a  ptnpcf 
defendant  was  entitied  to  property  exceed- 
ing £20  in  value,  the  Court,  on  motioB, 
oraered  him  to  be  dispaupered.  GMamA 
V.  Goldsmith,  t.  W 


DISSENTERS. 
See  Statutes,  Coxstruchon  or,  7  j-  8 

Met.  c.  45 — Trustee  amp  Cfisim  <»» 
Trust. 


DISSOLUTION. 


ELECTION. 


DISSOLUTION. 
See  Partxershif. 

DISTRIBUTION  (PERIOD  OF) 
See  CniLDREN — ^Next  of  Kin. 

DISTRINGAS. 
See  Statutes,  Constructiok  of. 

DIVESTING  OF  INTEREST. 
See  Contingent  Remainder. 

DIVIDEND. 

See  Joint-Stock  Company — Statutes, 
Construction  of,  4  j-  6  Will.  4,  c.  22. 

DIVISION. 
See  Conversion. 

DIVORCE. 
Set  Husband  and  Wife. 

DOCTRINE  AND  DISCIPLINE. 
See  Trustee  and  Cestui  que  Trust. 

DOCUMENT. 
See  Evidence. 

DOMICILE. 
See  Administration. 

DOWER. 

See  Election — ^Implication. 

1.  The  testator  devised  all  his  real  estate 
to  a  trustee  upon  trust  for  sale,  with  power 
to  convey  the  same  to  purchasers  without 
the  conciurence  of  any  person  or  persons 
beneficially  claiming  under  his  will ;  and 
he  directed  the  trustee  to  stand  possessed 
of  the  proceeds  of  such  sale,  together  with 
the  residue  of  his  personal  estate,  upon 
trust,  to  pay  one  moiety  of  the  interest  and 
dividends  tnereof  to  his  wife  during  her 
widowhood,  and  the  other  moiety  of  such 
interest  and  dividends  (and  the  whole  afler 
his  wife*8  decease  or  second  marrii^)  to 
his  sister  for  her  life ;  with  remainoer,  as 
to  the  whole  of  the  trust  funds,  to  the 
children  of  the  testator's  sister  for  their 
lives  and  the  life  of  the  sunriyor;  re- 
mainder over.  The  widow  of  the  testator 
was  dowable  of  part  of  the  real  estate : — 
//eZd,  that  the  widow  was  entitled  both  to 
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her  dower  and  to  the  benefit  given  to  her 
by  the  will.     EUis  v.  Lewis,  iii.  310 

2.  AVhere  the  devise  of  land  is  in  trust 
for  sale,  the  mode  of  applying  the  proceeds 
does  not  affect  the  question,  whether  the 
widow  is  entitled  to  her  dower,  or  is  put 
to  her  election.     S.  C.  iii.  314 

3.  Bill  for  dower.  The  defendants  in 
possession  denied  the  title  of  the  widow, 
alleging  that  her  husband  had  not  been 
seised  of  an  estate  of  inheritance  in  the 
premises ;  that  allegation  being  founded 
on  information  as  to  the  time  of  his  death, 
which  was  believed  to  be  correct,  but  after- 
wards found  to  be  erroneous.  Decree  for 
dower  and  arrears  for  six  years  before  the 
filing  of  the  bill,  but  without  costs.  jBam- 
ford  V.  Bamford,  v.  203 

4.  Semhk,  If  the  defence  to  a  bill  for 
dower  be  groundless,  or  founded  on  facts 
which  the  defendants  knew  or  with  reason- 
able diliirence  might  have  known  to  be 
untrue,  the  decree  would  be  with  costs.  lb, 

DRAWER  OF  BILL. 
See  TsusTEB  and  Cestui  que  Tbust. 

EFFECT  OF  A  GIVEN  ACT. 
See  Injunction. 

EJECTMENT. 
See  Costs — Injunction — Jurisdiction. 


ELDEST  SON. 
See  Legacy. 

ELECTION. 

See  Heritable  Bond. 

The  testator  by  his  will  devised  and 
bequeathed  all  his  real  and  personal  estate 
to  trustees,  subject  to  debts,  &c.,  upon 
trust  by  and  out  of  the  rents,  issues,  and 
profits  thereof,  to  pay  an  annuity  of  ^100 
to  his  wife  during  her  life  or  widowhood, 
and  subject  thereto,  upon  trust  for  his 
daughter  for  life,  with  remainder  to  her 
children,  remainder  to  his  brother.  And 
the  testator  emoowered  his  trustees,  at 
their  discretion,  aurinff  the  continuance  of 
the  trusts  and  notwimstanding  the  same, 
to  continue  and  carry  on  all  or  any  of  the 
farms  or  other  concerns  in  which  he  might 
be  enga^d  at  the  time  of  his  decease,  and 
to  restrict  or  increase  any  such  con^m, 
and  to  demise,  mortgage,  or  sell  all  or  any 
part  of  his  real  estate  or  chattels  real : — 
Held^  that  the  widow  was  not  entitled  both 
to  the  annuity  given  to  her  l^  Uie  wiU  and 
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▼.  Ltmtg, 


▼.  aOl 


ELEGIT 
Set  DzvrcMt  asd 


See  Afpctikx,  tdL  x,  p.  rti. 


1  miT 


EyrKT  OX  IXSD. 

See  STjkTTTis,  CooraTBrcTHMf  or^  8  jr  9 

VteLc  18. 


EQUAL  SHARE. 
S0e  AGSZZ3CC3rr. 

EQUITABLE   ASSIGNMENT. 


EQUITABLE  ESTATE, 
Set  Legal  E4tatk. 


wards  niceyifcd,  I'-^'Beid^  tti  be  iIhiiiii  iiMc» 
M  it  did  not  ^cafie  -         - 

icnonnt  of  die  aUeced 
tfmitnignt.   nac  onlj  ac  the  time  of  the 
<vder.  but  ac  the  time  he  icteifed  the 
moaew.     Dmat  t.  Cox,  xL  ^ 

4.  k  appeuiiifr  that  aseeondaetiim  had 
been,  brought  b^  the  plaintrfE 
stayed  hj  the  Court  of  hnr.  ia 
of  the  eanseBt  order  made  in  die  fint 
acQoa;  and  that  the  pfainffff'  bad  taken 
recniar  procce£ngs  at  mm  tti  set  aside  the 
orSer  staying  the  seeond  artinn,  but  dnt 
order  had  been,  sostained;  tbia  Court  re- 
fused to  lid  a  suit  m  eqoitT  broogbt  br 
the  plaintilf  by  giring  him  loKre  to  amoid, 
npoQ  allowing  adenmrro' to  bis  bill  to  set 
aside  the  coDBcnt  order  on  dbegnmndof 
socb  alleged  friad.  Ih, 

5.  WliKre  apoficy  of  life  ingnrance  bad 
been  eifiicted,  as  part  of  a  &mily  amnge- 
ment«  to  secure  to  the  w^  aod  children  of 
the  insured  a  snm  of  monev,  and  the 
bnsfaoDd.  in  breach  of  the  camfitioBaf  a 
bond  which  be  had  execnted,  omitted  on 
one  occaaoQ  to  pay  die  premxnm  on  the 
policy,  whereby  the  iuamaute  dropped, 
bat  afterwards^  retiied  it ;  die  Court,— 

the    drcmnstances^  and    being  of 
that  the  manner  in  whadi  the 
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EQUITABLE  UES. 
Set  Tomxias  AiTACHscdT. 

EQUITABLE  JURISDICTIOX.        j 

See  Aw  AMD  —  Coftkioht — Xistakk   cv  i 
pRAcncK  AT   Law  —  PABrnmtsHiP — 
TncflTTEE  A2n>  Ciam  qui  Tnrsr. 

L  The  mere  het,  that  a  pnrty  harirg  a 
power  by  deed  to  reroke  azid  make  a  new 
appointment  oitnui  Innda,  baa  attempted 
to  make  inch  rerocation  and  new  appoint- 
ment by  win,  owing  to  her  having  for- 
the  reatrictions  of  the  power,  and 
at  the  time  unaUe  to  procure  the 
,  -ifl  not  a  groond  upon  which  equity 
win  supply  the  rormal  execution  required 
by  the  terms  of  the  power,  or  gire  to  the 
win  the  effect  of  a  oeed,  or  amvert  the 
truateea  of  the  proper^  into  trustees  for 
the  persons  who  would  be  appomtees  H 
the  win  were  a  good  ezecutum  of  the 
power.    BuckeU  t.  Bknkkom^  y.  131 

2.  A  court  of  e(}uity  win  declare  and 
grre  effect  to  a  forfeiture,  where  such  for- 
feiture is  incidental  to  the  administration 
of  a  trust    Buncombe  t.  Levy^  t.  282 

3.  A  bin  to  set  asidc^  on  die  ground  ot 
fraudulent  representation,  an  order  in  an 
action  at  law  made  by  consent,  stajring  the 
action  and  directing  the  payment  of  a  cer- 
tain sum  of  money  by  the  defendant  to  the 
pkintifl',  and  wbidi  sum  the  plaintiff  ailer- 

470 


ovamoQ 
object  a 


and  inteminn  of  die  insiinuiee  and 
the  bond  had  been  described  to  the  hus- 
band in  a  correspondence  on  the  sobiect 
bad  misled  him,  sad  that  he  was  nustaken 
as  to  the  consequences  of  the  laniwftinn  to 
pay  the  premium, — restrained  an  action  oo 
the  bond  in  respect  of  soch  bceadi,  iqion 
the  terms  of  tht  hndjaod  psjiqg  the  co^s. 
SkearmoM  r.  Jt'Grtyor^  zL  106 

6.  The  Court  has  no  juiisJiclion  at  the 
suit  of  an  owner  of  prtqierty,  to  restrain  a 
mere  stranger  from  Tezatioasly  distrainiiig 
on  or  otherwise  molesting  the  tenants. 
Best  T.  DroJbe,  zL  369 

EQLTTABLE  MORTGAGE. 
See  Dkbtor  A:a>  CiucDnoft — MoBTGyua 

—  MOBTGAGOR    AXD     MORTQAGBX   — 

Priorttt  of  Ikcumbraxckbs  —  Bx- 

CCiVKB. 

An  eouitable  mortgage  by  depoot  of 
tide-deeds,  with  an  agreement  in  writing 
by  the  perty  making  the  deposit,  to  execute 
a  formal  mortgage  of  the  property  to  the 
mortgagee  for  die  balance  which  migbt  be 
due  to  nim,  constitutes  the  equitable  mort- 
gagee a  purchaser  for  good  considentioii 
widiin  the  stat.  27  Elii.  c  4,  in  reelect  of 
such  balance ;  and,  it  being  a  term  of  die 
agreement  that  the  mortgage  to  be  executed 
should  contain  a  power  of  sale,  the  Oonrt, 
on  a  bin  to  set  aside  a  prior  Tohmtaiy  cod- 
veyance  by  the  mortgagor  •■  fimindait 


EQUITABLE  RELIEF. 


ESCHEAT. 


and  void,  under  the  stat.  27  Eliz.  c.  4, 
decreed,  that,  on  default  of  payment,  the 
mortgaged  property  should  be  sold.  Lister 
V.  Turner,  v.  281. 

EQUITABLE  RELIEF. 

See  Champerty  —  Jurisdiction  —  Life 
Assurance — Public  Policy. 

EQUITABLE  SEISIN. 
See  Tenancy  by  the  Curtesy. 

EQUITABLE  SET-OFF. 
See  Account. 

1.  A  share  of  rent  due  from  the  occupy- 
ing tenant  of  certain  premises  to  the  estate 
of  a  testatrix,  who  was  one  of  several 
tenants  in  common  of  the  same  premises, 
allowed  to  be  set  off  by  her  executors  in  a 
suit  for  a  legacy  bequeathed  by  the  testa- 
trix to  the  debtor;  but  not  as  against  a 
le^y  bequeathed  by  the  testatrix  to  the 
wife  of  the  debtor.    M^Mahon  v.  BurcheH, 

iii.  97 

2.  In  a  suit  by  a  legatee  to  obtain  pav- 
ment  of  the  l^acy  out  of  the  assets  of  the 
testator,  in  a  due  course  of  administration : 
Held,  that  the  executor  might  retain  so 
much  of  the  legacy  as  was  sufficient  to 
satisfy  a  debt  due  ^om  the  legatee  to  the 
testator  at  the  time  of  his  death,  although 
the  remedy  for  such  debt  was,  at  the  time 
of  the  death  of  the  testator,  barred  by  the 
Statute  of  Limitations,  21  Jac.  1,  c.  16. 
Courtenay  v.  WilUams,  iii.  539 

3.  Whether  the  executor  would  have 
had  the  same  right  of  retainer  if  the  suit 
had  been  for  payment  by  himself  person- 
ally, and  not  out  of  assets  of  the  testator 
— qucere,  lb. 

4.  A.  was  indebted  on  bond  to  B. 
B.  died,  leaving  C.  his  sole  next  of  kin, 
who  obtained  letters  of  administration  of 
his  estate.  The  estate  of  B.,  after  all 
debts,  &c.,  were  paid,  left  a  cjear  residue 
exceeding  the  amount  of  the  bond  debt. 
A.   became  surety  for  C.  by  joining  in 

Sromissory  notes,  C.  became  an  insolvent 
ebtor,  and  A.  was  compeUed  to  pa^  the 
notes.  C.  died,  and  then  the  assignee 
under  his  insolvency  took  out  letters  of 
administration  de  bonis  non  of  B.,  and  sued 
A.  on  the  bond : — Held,  that  A.  might  set 
off  the  sums  which  he  had  been  compelled 
to  pay  as  surety  for  C.  against  the  bond 
debt.    Jones  v.  Mossop,  iii.  568 

5.  The  obligor  in  a  bond  becoming 
surety  for  advances  to  the  obligee,  ana 
being,  after  the  insolvency  of  the  obligee, 
compelled  to  pay  the  debt  for  which  he 
had  become  surety,  is  entitled  to  set  off 
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the  sum  so  paid  against  the  amount  due 
upon  the  bond.  /6. 

6.  The  Court,  on  a  bill  for  an  account 
of  transactions  under  a  contract,  and  for 
an  injunction,  refused  to  restrain  execution 
on  a  judgment  for  costs  of  an  action  at 
law,  whicn  the  plaintiff  had  brought  against 
the  defendant,  to  recover  momes  afleged 
to  be  due  under  the  same  contract,  and  in 
which  action  there  was  a  verdict  for  the 
defendant.    Fisher  v.  Baldmn,         xi.  352 

7.  Cross  demands  are  not  alone  a  suffi- 
cient foundation  for  equitable  set  off; — and 
whether  equitable  set-off  is  not  confined  to 
cases  in  which  the  equity  of  the  bill  im- 
peaches the  title  to  the  legal  demand — 
quaere,  lb, 

EQUITY. 

See  Jurisdiction. 

1.  Observations  on  the  rule  that  the 
plaintiff  seeking  equity  must  do  equity. 
Hanson  v.  Keating,  iv.  4 

2.  The  rule  applies  only  to  the  one 
matter  which  is  the  subject  of  a  given  suit. 
Id,  iv.  5 

3.  The  fact,  that  the  legal  remedy  which 
existed  is  obstructed  or  lost  by  lapse  of 
tune,  is  no  ground  for  the  interposition  of 
a  court  of  equity.    Ferrand   v.    Wilson, 

iv.  384 

4.  The  Court  will  neither  allow  the  form 
of  a  transaction  to  protect  a  fraud,  nor  set 
aside  a  transaction  otherwise  valid,  merely 
on  the  ground  of  form.    S.  C,         iv.  386 

EQUITY  RESERVED. 
See  SETnNG  down  Cause. 

EQUITY  OF  REDEMPTION. 

Distinction  between  an  equity  of  redemp- 
tion and  a  mere  trust.  Viscount  Downe  v. 
Morris,  vi.  404 

EQUITY  FOR  A  SETTLEMENT. 

See  IIUBBAND   AND  WiFE. 

ERASURE  IN  PENCIL. 
See  Revocation. 

ERROR  IN  ORDER  OR  DECREE. 

See  General  Orders,  1828,  AprU^ 

r.  XLv. 

ESCHEAT. . 

1.  The  lord  of  a  manor  taking  bv  escheat, 
on  the  death  of  a  tenant  without  heirs,  the 
fee-simple  of  lands  holden  of  the  manor, 
bnt  subject  to  a  demise  by  way  of  mort- 
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ESCHEAT. 


EVIDENCE. 


gage  for  a  term  of  years  created  by  the 
tenant,  is  entitled  in  eauity,  as  against  the 
mortgagee,  to  redeem  the  term.  Viscount 
Downe  v.  Morris,  iii.  394 

2.  If  the  lord,  taking  lands  by  escheat 
on  the  fjBulure  of  heirs  of  his  tenant,  is 
liable,  under  the  statute  3  &  4  AMU.  4, 
c.  104,  out  of  such  land^  to  pay  a  mort- 
gage debt  of  the  tenant  charged  thereon, 
ne  is  entitled  to  redeem  the  lands,  and  get 
in  the  securities  which  the  creditor  held 
for  the  debt.  lb. 


ESTABLISHED  CHURCH. 
See  Trustee  axd  Cestui  que  Trust. 

ESTABLISHED  CHURCH  OF 
SCOTLAXD. 

See  Trustee  axd  Cestui  que  Trust. 

ESTATE  IN  FEE. 

A  testator  by  his  will,  dated  in  1819, 
devised  his  freehold  estate  as  follows : — 
"To  my  daughter  Henrietta  I  bequeath 
the  house  I  uve  in,  being  No.  11,*^  &c. ; 
"  to  my  daughter  Martha  I  bequeath  my 
house  No.  10,"  &c. ;  "but  it  is  my  will  that 
the  same  be  placed  in  trust,  and  that  they 
shall  only  receive  the  rent  during  their 
life.''     "  In  case  of  Henrietta's  death  with- 
out leaving  behind  her  more    than  one 
child,   then  the   said  house  No.   11  shall 
revert  to  my  son  Da>nd,  son  John,  and 
dau|^hter  Martha,  in  equal  shares ;  but  if 
she  leaves  more  than  one  (be  it  one,  two, 
or  more),  they  shall  all  share  alike  the  said 
property  left  to  their  mother ;  but  suppose 
that  none  of  them  live  to  twenty-one  years 
of  a^,  the  said  property  shall  revert  to 
David,  John,  and  Martha,  as  before  men- 
tioned."   Henrietta  survived  the  testator, 
and  died,  leaving  two  children,  of  whom 
one  lived  to  attam  the  age  of  twenty-one 
years,  and  the  other  died  under  that  age : 
— Held,  that  the  two  children  of  Henrietta 
took  an  estate  in  fee  simple  in  possession  in 
the  house  No.  11.    Burke  v.  Aunts,  id.  232 


ESTATE  FOR  LIFE. 
See  Devise. 

ESTATE  TAIL. 

See  Construction — Cy  Pres — Devise — 
Remoteness. 

EVIDENCE. 

See  Account  —  Ademption — Admission 
— ^Admission  and  Discharge — Affi- 
davit— Agreement — Afpendix,  vol. 
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ix,  pp.  xvi,  Ixx ;  toL  x,  pp.  xrp, 
xix,   XX,    xlv,  xl%i,  xlvii,   xlvin  —  Ap- 
pointment —  Creditors'  Sctt — ^Dert 

—  Debtor  and  Creditor — Descrip- 
tion — Exceptions — Exhibit — Fraud 

—  Injunction  —  Inquiry  —  Joint 
Stock  Company  —  Jurisdiction  — 
Legacy  —  Mistake  — Partnership  — 
Production  of  Documents  —  Recti- 
fying Deed — Satisfaction — Specific 
Performance — Statutes,  Con^struc- 
TiON  OF,  7  &  8  Vict,  c  4.5  —  TrrHES— 
Traversing  Note — ^Vendor  and  Pur- 
chaser— ^Witness. 

1.  Where  secondary  evidence  is  admit- 
ted to  prove  the  contents  of  a  lost  instni- 
ment,  tie  Court  will  presume  that  the 
instrument  was  stampea,  unleaa  there  he 
evidence  showing  that  it  was  not  stamped. 
Hart  V.  Hart,  i  1 

2.  To  render  secondary  evidence  ad- 
missible in  proof  of  the  contents  of  a  loA 
document,  it  is  sufficient  to  prove  that 
every  reasonable  search  for  the  docament 
has  been  made,  although  every  pooable 
search  may  not  appear  to  have  been  made. 

Ih. 

3.  The  parties  agreed  to  admit  in  the 
cause  certain  facts,  m  the  same  manner  as 
if  they  had  been  proved  by  proper  and 
legal  evidence ;  and  among  others,  that  a 
certain  exhibit  was  the  notice,  and  a  certain 
other  exhibit  was  a  true  copy  of  the  lease 
referred  to  in  the  notice : — Held,  that  the 
notice  was  not  evidence  of  the  lease  so  as 
to  relieve  the  defendant  from  the  necessity 
of  calling  the  attesting  witness.  Mounseif 
V.  Burnham,  i-  15 

4.  That  the  admission  as  to  the  copy  of 
the  lease,  substituted  the  copy  for  the 
original,  but  did  not  place  the  copy  in  a 
better  situation  than  tne  original  ^  it  had 
been  produced.  /6- 

5.  The  admission  of  a  will,  in  the  sepa- 
rate answer  of  a  married  woman,  who  is 
the  heiress-at-law  of  the  testator,  is  not 
sufficient  evidence  to  enable  the  Court  to 
decliu^  the  will  established.  Brown  v. 
Hayward,  i-  433 

6.  \Miether,  in  the  case  of  a  claim  made 
adverselv  to  a  class  of  persons,  the  mode 
of  provmg  that  all  the  members  of  the 
class  are  parties,  is  necessarily  by  inquiry 
before  the  Master — quoere.  Hawkins  v. 
Hawkins,  i-  543 

7.  Instruments,  neither  admitted  n<ur 
denied,  may  be  proved  vivft  voce,  although 
the  cause  is  heard  upon  bill  and  answer, 
without  replication.    Rowland  v.   Sturgis^ 

iL  520 

8.  A.  contracted  to  purchase  real  estate, 
and  died,  having  made  his  ¥ridow  his 
umver«d  devisee  and  legatee.  The  widow 
married  B.,  who,  in  1793,  took  a  eonvey- 


EVIDENCE. 


ance  of  the  premises  contracted  to  be 
purchased  by  A.,  to  himself  and  a  trustee, 
reciting  the  contract  by  A., — his  mil  and 
death, — the  marriage  of  his  widow  with 
B. ;  and  that  **  thereupon  B.  became  en- 
titled to  the  beneficial  interest  in  the 
purchase."  B.,  in  1817,  sold  the  premises 
to  C,  and  C.  took  a  conveyance  from  B. 
and  his  trustee,  reciting,  that,  by  certain 
good  and  sufficient  assurances  in  the  law, 
the  premises  stood  limited  to  B.  and  the 
trustee,  but  not  reciting  the  deed  of  1793. 
The  widow  died,  leaving  her  heir-at-law 
an  infant,  who  came  of  age  in  1825,  in  the 
lifetime  of  B.  The  bill  was  brought  by 
the  heir-at-law  in  1836,  allcr  the  death  of 
B.,  for  a  conveyance  of  the  estate  : — //cW, 
that  the  recital  in  the  deed  must  be  under- 
stood as  stating  that  the  widow  was  devisee 
of  the  purchased  premises,  and  that  the 
title  of  B.  accrued  by  the  marriage ;  that 
the  Court  would  not  presume,  in  favour  of 
a  purchaser,  that  B.  had  any  other  title 
than  was  so  represented ;  that  C.  must  be 
presumed  to  have  been  cognizant  of,  and 
to  have  taken  the  title  of  B.  his  vendor ; 
that  the  equitable  title  of  the  heir-at-law 
of  the  widow  was  not  affected  by  the  lapse 
of  time ;  and  that  the  heir-at-law  was 
entitled  to  the  decree  for  a  conveyance  of 
the  estate.    Neesom  v.  Clarkson,       ii.  163 

9.  Letters  proved,  but  not  particularly 
menUoned  in  the  pleadings,  are  not  there- 
fore inadmissible  ;  but  if  the  production  of 
such  evidence  would  operate  as  a  surprise 
on  the  other  party,  the  Court  will  not  give 
effect  to  it,  without^  giving  the  party  to  be 
affected  by  it  an  opportunity  of  contro- 
verting it.     Malcolm  v.  Scott^  iii.  89 

10.  Circumstances  under  which  the 
answer  or  disclaimer  of  one  defendant  may 
entitle  the  plaintiff  to  a  decree  in  the  cause 
as  against  another  defendant,  although  the 
answer  or  disclaimer  of  one  defendant  is 
not  evidence  against  the  other.  Green  v. 
Pledger^  iii.  165 

11.  Evidence  on  which  the  Court  might 
decree  the  specific  performance  of  an 
aU^ed  agreement,  according  to  one  con- 
struction of  a  writing  which  was  of  doubt- 
ful meaning,  where  a  conveyance,  according 
to  a  different  construction,  had  been  exe- 
cuted by  the  vendor,  and  accepted  by  the 
purchaser.     Humphries  v.  Home^    iii.  277 

12.  It  being  admitted  or  proved  that 
advances  had  been  made  by  the  testator  to 
the  legatee  : — Held^  that  cheques  drawn  by 
the  testator  on  his  bankers,  in  favour  of, 
and  paid  by  them  to,  the  legatee,  were 
evidence  on  the  question  of  the  amount  of 
such  advances ;  and  that  an  admission  of  a 
debt  to  the  testator,  made  by  the  legatee  in 
his  balance-sheet,  and  examination  under 
hia  bankruptcy  (though  it  did  not  charge 
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himself  so  as  to  take  the  debt  out  of  the 
Statute  of  Limitations),  was  evidence  of  the 
character  of  the  advances  which  had  been 
made,  on  the  question,  whether  such  ad- 
vances were  loans  or  gifts.  Courtenay  v. 
WilliamSy  iii.  539 

13.  SembUy  an  examined  copy  of  a  letter 
of  attorney,  inrolled  in  the  office  of  record 
in  Jamaica,  is  not  admissible  in  evidence 
(without  more) ;  although  an  examined 
copy  of  a  deed  so  inrolled  is,  by  force  of 
acts  of  the  local  legislature,  admissible. 
Faulkner  v.  Daniel,  iii.  221 

14.  Where  the  issue  raised  by  the  bill 
and  answer  was,  whether  the  plaintiff  had 
or  had  not  signed  a  document  under  the 
representation  and  belief  that  it  was  an 
authority  to  another  to  receive  the  plain- 
tifTs  rent«,  when  it  was  in  fact  a  contract 
for  the  sale  of  his  estate— evidence  of  the 
value  of  the  estate  cannot  be  regarded  as 
showing  that,  if  a  purchase,  it  was  a  pur- 
chase from  a  distressed  man  at  an  under- 
value, but  can  only  be  regarded  as  bearing 
on  the  probability  or  improbability  of  the 
alleged  sale.     Preston  v.  Wilson^       v.  194 

15.  Evidence  received  at  the  hearing  of 
the  cause,  and  entered  in  the  decree,  is  not 
necessarily  admissible  as  against  all  parties, 
on  inquiries  before  the  Master,  under  the 
decree.     Handford  v.  Handfordy        v.  212 

16.  An  order  ex  parte  may  be  obtained 
by  a  defendant  for  leave  to  examine  a  co- 
defendant,  saving  just  exceptions, — as  well 
after  the  decree,  as  before  the  hearing ;  and 
the  question  of  the  competency  of  the  wit- 
ness will  not  be  tried  upon  motion  to  dis- 
charge the  order,  but  is  open  when  his 
evidence  is  tendered.     Steed  v.  Oliver ^ 

v.  492 

17.  Quasre,  whether  an  admission  of  the 
payment  of  legacies  by  the  executor  is,  in 
any  case,  a  conclusive  admission  of  assets. 
Savage  v.  Lane,  vi.  82 

18.  Payment  by  the  executor  of  the 
interest  of  a  legacy  to  the  tenant  for  life 
under  the  will  is  not  conclusive  as  an  ad- 
mission of  assets  by  the  executor;  but 
such  payment  may  be  explained  as  having 
been  made  by  mistake,  or  for  other  reasons 
or  causes ;  and  in  that  case  the  usual  ac- 
count of  assets  may  be  directed  at  the  suit 
of  parties  interested  in  the  estate.  Postle^ 
thwaite  v.  Mounsey^  vi.  83,  n. 

19  Assignment  by  the  sheriff  proved  by 
the  bill  of  ^e  of  the  under-sheriff,  without 
proof  of  the  authority  by  the  sheriff  to  the 
under-sheriff.     Wood  v.  RowcUffe^  y\.  186 

20.  Qucere,  whether  a  deed  vesting  lands 
in  trustees  for  a  charitable  use,  not  in- 
rolled  under  the  stat.  9  Geo.  2,  c.  36,  and 
therefore  within  that  act  ^^  null  and  void," 
is  admissible  in  evidence,  for  the  purpose 
of  showing  upon  what  tnuta  the  Urnds  are 
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bekU  the  potj  having  the  legal  estate  ad- 
mittmg  that  be  b  a  tni«tee,  Mpd  daiming 
DO  beneficial  interest.  AtVyrmey-Gcmeral  t. 
Ward,  tL  4^ 

2\.  An  arerment  in  the  bill,  that  a  de- 
fendant bad  obtained  a  grant  of  letters  of 
administration  of  the  estate,  and  was  the 
Wal  pei>onal  repre$entatiTe  of  the  author 
<H  the  trust.  IS  mfficientlv  proTed  by  the 
production  of  9uch  letter*  of  administration, 
notfrithstanding  they  appear  to  hare  been 
granted  on  a  date  subsequent  to  the  insti- 
tution of  the  suit.     Buteman  t.  Margerwm^ 

Ti.  496 

22.  A  deed,  dated  the  2nd  of  April, 
1813,  made  between  a  mother  and  her  two 
illegitimate  chOdren,  redted,  that,  by  a 
prior  deed  of  the  28th  of  XoTember,  180i, 
a  trust  fund  had  been  appointed  by  the 
mother  to  one  of  such  children,  subject  to 
a  power  of  revocation,  which  was  tho^eby 
expressed  to  be  exercised,  as  to  one  moiety, 
in  favour  of  the  other  chikL  The  recited 
deed  of  the  28th  of  November,  1804,  was 
not  produced,  and  no  evidence  of  it  (beyond 
such  recital)  was  given.  The  deed  of  the 
2nd  of  Apnl,  1813,  was  in  another  suit 
declared  not  to  be  a  valid  appointment, 
being  in  favour  of  persons  whom  the  Court 
held  not  to  be  objects  of  the  power  reserved 
in  the  recited  deed  of  the  28th  of  November, 
1804  ;  and  in  a  suit  by  other  persons  claim- 
ing under  legitimate  children,  and  ap- 
pointees of  the  same  mother  by  an  instru- 
ment later  in  date  than  that  of  April,  1813, 
the  Court  decreed  the  transfer  of  the  flmd 
to  the  parties  representing  such  legitimate 
children,  and  refused  to  direct  any  inquiiy 
as  to  the  recited  appointment  of  the  28th  of 
November,  1804.     Bell  v.  Alexander, 

vi.  543 

23.  Qncere,  as  to  the  effect  which  would 
have  been  given  to  the  recital  of  the  deed 
of  the  2»th  of  November,  1804,  if  the  title 
of  the  plaintiff*  in  the  last  suit  had  been 
founded  upon,  or  had  been  derived  under 
or  through,  the  deed  of  the  2nd  of  April, 
1813,  which  recited  that  of  the  28th  of 
November,  1804.  lb, 

24.  On  interlocutory  applications,  which 
are  necessarily  heard  upon  affidavits,  the 
Court  does  not  dispense  with  the  rule,  that, 
on  disputed  points,  the  best  evidence  in  the 
power  of  the  parties  must  be  given ;  and, 
therefore,  it  is  not  sufficient  for  a  party  to 
state  upon  affidavit  the  purport  and  effect 
of  a  document  which  he  has  the  means  of 
producing.     Stamps  v.    The  Birmingham, 

Wolverhampton^  and  Stour   Valley  Railway 
Company,  vii.  255 

25.  llie  evidence  of  a  witness  taken  de 
bene  esse  before  a  cause  is  at  issue,  and  not 

Eublished  before  the  hearing,  may  be  pub- 
shed  after  the  hearing,  for  the  purpose  of 
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being  need  on  a  i|iiestkio  referred  to  the 
Ma»ter.  if  the  witness  ***"»*«*  then  be  exa- 
mined.    Forsydk  t.  EUict^  vn.  290 

26.  Upon  the  motioo  by  a  defrndant  to 
suppress  depomioiis  ^oppoirted  hj  the  afE- 
davit  of  a  witnessw  that  the  evidence  which 
she  gave  before  the  commiaaaner  was  not 
truly  represented  in  the  deposhkais,  and 
that  she  had  mLftaken  the  mriiing  of  a 
technical  ejn>resiaaa  used  in  the  interrqea- 
tories.  the  Court  refused  to  feupynaa  tbe 
depositions,  but  gave  the  parties  liberty  to 
re-examine  and  craes-examiiie  the  witnen 
rtr<i  voce  before  the  Master  (the  oammis- 
sion  being  issued  afier  decree),  upon  the 
disputed  parts  oi  the  depoations ;  and  also 
gave  the  plaintiff  fibertr  in  the  same  raan- 
ner  to  examine,  and  the  defendant  to  eross- 
examine,  the  commifisinner  and  his  deriL 
DulAgon  V.  Lamd,  vn.  296 

27.  A  person  served  with  a  n5p(nM  <lwcs 
lerajM,  umler  the  General  Order  XXIT.  of 
May.  1845,  to  produce  a  document  at  the 
hearing  of  a  cau^e.  may,  at  such  hearing, 
be  called  upon  his  subpoena,  and  asked 
whether  he  produces  the  docmnent ;  and  if 
he  declines  to  produce  it,  why  he  so  de- 
clines, or  other  like  questions  confined  to 
the  mere  purpose  of  production.  Griffith 
V.  Ricketts;  Griffith  v.  LuneU,  vii  301 

28.  Proof  admitted  on  behalf  of  the 
plaintiff,  of  the  execution  of  a  deed  by 
affidavit  at  the  hearing,  where  the  answer 
had  not  been  replied  to,  but  did  not  deny 
the  execution.     Chalk  v.  Raine^       vii.  393 

29.  Where  witnesses  were  examined 
during  the  abatement  of  a  suit  occasioned 
by  the  death  of  parties,  the  depositions  of 
those  who  did  not  at  the  time  of  their  ex- 
amination know  of  the  death  of  the  parties 
which  had  caused  the  abatement,  were 
received,  and  the  depositions  of  those  who 
did  know  such  &cts  were  suppressed. 
Curtis  V.  Fulbrook,  viiL  29 

30.  Acts  or  communicationB  of  tbe 
parties  after  an  agreement,  may  be  evidence 
of  fiftcts  existing  at  tbe  time  of  the  agree- 
ment material  to  its  construction,  but  not 
to  determine  its  meaning.  Monro  y.  Taylor, 

viiL  56 

31.  In  a  suit  for  the  administration  of  a 
trust,  where  the  parties  ben^cially  in- 
terested are  before  the  Court,  the  trustees, 
although  plaintiffs,  ought  not  to  enter  into 
evidence  as  to  facts  relating  to  or  showing 
the  respective  rights  of  the  cestuis  que 
trust.     Girdlestone  v.  Creed,  viii.  208 

32.  Evidence  of  the  number  of  persons 
constituting  a  partnership,  for  the  purpose 
of  proving  that  the^  are  so  ntunerous  as  to 
bring  the  case  withm  the  rule  of  the  Court 
allowing  a  few  partners  to  sue  on  behalf  of 
themsehes  and  others.     Ckty  t.  Ruffiprd, 

-in.286 
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83.  Evidence  of  timber  having  been  left 
standing  for  ornament    Marker  v.  Marker^ 

ix.  21 

34.  An  affidavit,  purporting  to  be  sworn 
before  a  Master  Extraordmary  of  the 
Court  of  Chancery  in  Ireland,  is,  under  the 
Stat.  U  &  15  Vict.  c.  99,  s.  10,  admissible 
in  evidence  in  a  matter  before  this  Court, 
without  proof  of  the  signature  or  official 
character  of  the  person  before  whom  it  is 
stated  to  have  been  sworn.  In  the  matter 
of  MahorCa  Trusty  ix.  469 

35.  The  Stat.  14  &  15  Tict.  c.  99,  ena- 
bling parties  to  a  cause  to  be  examined  as 
witnesses,  renders  unnecessary  the  common 
order  under  the  old  practice  giving  liberty 
to  a  party  to  examine  another  party,  saving 
just  exceptions.  Swann  v.  WortUy,  ix.  460 

36.  Case  in  which  a  party  in  a  cause, 
heard  upon  bill  and  answer  without  repli- 
cation, producing  letters  of  administration 
to  a  deceased  person, — the  Court  may 
admit  them,  to  ascertain  the  representative 
character  of  such  party,  and  may  act  upon 
the  evidence  which  they  furnish  of  that 
character.     Wilkinson  v.  Fowkes^      ix.  592 

37.  Case  in  which,  afler  parties  have 
gone  into  evidence  in  an  original  suit, 
evidence  is  material  or  admissible  in  a  sup- 
plemental suit.  lb. 


EXAMINATION. 

See  Admission — Admission  and  Dis- 
charge —  Co-Defendant  —  Defen- 
dant— ^Evidence — Witness. 

EXAMINATION  DE  BENE  ESSE. 

See  Appendix,  vol.  ix,  p.  xxii — Evidence. 

On  the  application  for  a  commission  for 
the  examination  de  bene  esse  of  a  witness 
above  seventy  years  of  9ge  (such  witness 
being  the  plaintiff  in  the  cause  and  a  de- 
fendant in  a  cross  cause,  whose  time  for 
answering  had  expired,  and  whose  answer 
had  not  been  put  in,  and  being  also  the 
party  who  applied  for  the  commission  for 
the  purpose  of  being  examined  in  support 
of  his  own  case,  under  the  stat.  14  &  15 
Vict  c.  99),  the  Court  refused  to  impose  it 
as  a  condition  in  making  the  order,  that  the 
answer  should  be  filed.     Forbes  v.  Forbes, 

ix.461 

EXAMINATION  IN  BANKRUPTCY. 
See  Evidence. 

EXAMINATION     OF     WITNESSES 
ORALLY  AT  THE  HEARING. 

See  Afpkndix,  toL  iz,  p.  xxii. 
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EXAMINER. 
See  Appendix,  vol.  iz,  p.  lxxv< 


EXCEPTIONS. 

See  Answer — Appendix,  vol.  x,  pp.  xx,  1 
— Contempt  —  Costs  —  Discovery — 
Injunction — ^Next  op  Kin — Objec- 
tions TO  Draft  Report — Partner- 
ship— Pro  Interesse  suo. 

1.  Where  an  answer  is  reported  suffi- 
cient, and  the  bill  is  amended,  the  plaintiff 
cannot  again  sustain  exceptions  on  the  old 
matters.  If  the  further  answer  is  referred 
on  new  exceptions  relating  to  the  old  mat- 
ters, the  ddendant  may  object  that  the 
answer  in  such  respects  must  be  deemed 
sufficient ;  and  it  is  not  necessary  that  he 
should  move  to  discharge  the  order  of  re- 
ference.    Buncombe  v.  Davis,  i.  184 

2.  There  is  no  exception  to  the  foregoing 
rule,  where  the  amenmnents  consist  of  par- 
ticular charges  and  inteiprogatories,  which 
were  included  in  a  general  charge  in  the 
orij^inal  bill,  or  of  a  prayer  for  specific 
rehef  included  in  the  ^enend  prater ;  but, 

3.  Whether  there  is  an  exception  to  the 
rule,  where  a  new  case  is  made  by  the 
amended  bill — qucere,  lb. 

4.  The  Court  will,  in  a  proper  case,  en- 
tertain a  special  application  to  refer  an 
answer  to  tne  Master  to  consider  its  suffici- 
ency, without  regard  to  the  fact,  that,  by 
amending,  the  j^aintiff  has,  in  form,  ad- 
mitted it  to  be  sufficient.  lb, 

5.  In  a  case  which  is  brought  on  in  the 
form  of  exceptions,  but  in  ^mich  the  sub- 
stantial order  would  be  the  same  however 
the  exceptions  may  be  disposed  of,  the 
Court  may  dispose  of  the  case,  without 
making  any  oraer  upon  the  exce{)tion8. 
Hall  V.  Laver,  i.  571 

6.  Where,  on  a  reference  as  to  title  in  a 
suit  against  a  purchaser  for  specific  per- 
formance, the  Master  reports  m  favour  of 
the  title,  but  the  Court  holds  it  to  be  so 
doubtful  that  the  purchaser  should  not  be 
compelled  to  take  it,  the  bill  may  be  dis- 
missed without  overruling  the  exceptions 
taken  by  the  defendant  to  the  report. 
Robinson  v.  Milner,  i.  578,  n. 

7.  An  order  to  set  down  for  argument 
exceptions  to  the  Master*s  report  of  msuffi- 
ciency,  obtained  after  service  of  an  order 
for  leave  to  amend,  and  for  the  defendant 
to  answer  the  amendments  and  exceptions 
together,  is  irregular.  Earl  of  Glengall 
V.  Bland,  i.  624 

8.  Exceptions  to  the  Master's  report 
ought  to  follow  in  fonn  as  well  as  in  sub- 
stance the  olnections  carried  in  before  the 
Master.    BaOard  v.  White,  iL  158 

9.  Upwards  <tf  thirty  separate  objectioni 


EXCEPTIONS. 


were  taken  to  the  draft  report^  in  respect 
of  the  suae  number  of  ttems  allowed  in  an 
necoont ;  one  ezeepcion,  inrlwiing  all  the 
ctgectiona,  was  taken  to  the  report,  for 
ttet  the  Master  oogfat  to  hare 


— Pown — STATTrnESv    O 

OF.  S  jr  4  Wm.  -L  e.  104— Tkusixk  A5B 
Cxam  Qcx  Trust. 

I.  An  ezeentor,  m  a  suit  fiir  t&e  anean 
of  an  annnttr  mider  a  w3L  ^'^^■'"■g  ^ 


the  nme  items,  or  some  or  one  of  than :—  ^j^e  of  the  plaindir  to  the  anumtr  m  a 
fi«W,  that  this  was  informaL  for,  the  excep-  miestion  of  kw.  but  admitting  «Bei  soft- 
tant  reqraring  the  judgment  of  the  Court  ^ient  to  par  fimeral  and  testamentarr  ex- 
on  ererjr  item,  the  ezeepdona  shonld  have  penaes  and  tegadea,  mar  be  decreed  to  pay 
been  m  the  sune  form  as  the  objectioiis,  jie  costs  of  the  soit  'in  adifidoa  to  ^ 
and  thereby  have  caDed  for  soch  jndg-  arrears,  and  is  not  entitied  to  a  decree  for 
nent :  that  tins  ezeencion  most  be  allowed,  an  account  of  the  assets  prior  to  any  decree 
if  it  aboold  be  fonnd  that  any  item  onght ;  b^—  ^Mde  for  costs.  Rack  t.  CaOat^ 
to  hare  been  disallowed :  bat  that,  not-  ;  ^  jqI 

witlMCan^ng    the  nrfbrmality,  the  Conrt :      2.  An  executor  having  assets  of  his  fee»- 
might,  Ef  It  thooght  fit,  hear  the  exceptioii    tator,  either  m  mooer  or  goods,  brfbce  anr 
npoo  an  the  items,   and  maise  a  special    |^  jj^  |,eei  filed  for  the  administration  of 
declaraOOT  as  to  any  or  afl  which  had  be«  .  ti^  estate,  ^jpfied  to  a  crw^ 
I7iprt>periy  allowed-  ^  ^    ^  ^      .  ^  ^-  i  tator  for  a  loan  of  a  som  of  money  cqoai 

10.  Leare  to  amend  the  bin,  without  pre-  JQ  tmoant  to  the  debt ;  and  the  creator 
to&e  to  exceptions  to  t^  answer  which  ^orpieA  the  personal  security  of  the  exe- 
had  been  orer-mled.      Woods  t.   Woods.    Alitor  for  the  amoont,  and  released  hisd^ 

,,    ^  •    •     ,,  ^      ?**  ?^l    munstthee:«ate:—H«fW;  that  the execmor 

11.  Beport  of  the  Master  that  hehad^  -r^-         

not  thought  fit  to  aUow  certain  charges 
or  payments  withont  the  direction  of  uie 
Court: — Hdd,  to  leare  the  propriety  of 
the  allowaiice  open,  and  not  to  render 
exceptions  necessary  in  order  to  raise  the 
question.    Jokmscm  t.  Chibi,  vr.  90 

12.  After  excentions    for 


baring,  by  soch  substitution  of 

security  fiH-  that  of  the  estate,  ^charged 

the  debt,  as  against  the  estate,  should  not 

be  treated  as  a  mere  purchaser  of  the  debt 

of  the  creditor,  and  as  such  entitled  atitf 

to  stand  in  the  place  of  the  creditor ;  bat 

that  the  executor  was  entitled  to  be  aDowcd, 

^  ^  ,  .  ,  in  his  own  discharge,  the  amount  of  the 

OTcrruled,  mider  the  »»th  Order,  and  an  |  ^j^j^l  ^  ^^  d^bt  ^f  ^j^^  ^e^j^^  pr^^ry^  .nj 


answer  put  in  to  an  amended  bin,  motion 
for  leave  to  except  to  the  answer,  notwith- 
standing the  former  order  on  the  excep- 
tions, refo5«d.  Kaye  r.  Wall,  ir.  128 
13.  llie  Master  in  his  report  stated,  that 
be  had  admitted  certain  eindence,  and  that 
thereupon  he  found  certain  facts.  A  party 
objecting  to  the  admission  of  the  eyidence. 


paid.     Hepwrtk  t.  Hedop^  tL  561 

3.  On  a  question  in  the  admiiii<ialkm  of 
assets,  whether  a  bond  giren  hj  a  testator 
to  his  son  for  aUeged  arrears  of  salaiT  wu 
voluntary  or  for  valaable  consideration,  the 
Court,  not  relying  on  the  adnussion  (^  the 
testator,  or  the  examination  of  the  son  and 
executor,  in  a  case  where  the  estate  wm 


EXCHANGE. 

See  Statutes,  Coxstbcctios  of,  \  if  2 

Geo.  4,  c  92. 

EXCLUDING  CLAUSE. 
See  Wnx, 

EXECUTION. 

See  ADXiximtATiO!^  Suit — Jubisdiction 
— ^Pastxebship. 

EXECUTOR. 

Su  ApMnciflTRATiox  Surr— Admission — 

Admission  and  Discharge — Costs — 

Debtor  and  Creditor — Evidence — 

Pabtnership — Payment  into  Court 
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and  to  the  conclusion  thereupon,  cannot  insolvent,  directed  an  issue  on  the  question, 
open  that  objection  as  appearmg  on  the  j  whether  the  testator,  at  the  time  of  exc- 
face  of  the  report,  without  havmg  taken  ^j^^jj^^  ^^  y^^^  ^^  indebted  to  the 
exceptions.    East  v.  East,  v.  347    obligee  to  the  amount  thereby  secured.  II. 

4.  One  of  two  executors  may  sue  the 
other  executor  for  an  account  and  payment 
of  monies  owing  by  such  other  executor  to 
the  testator  at  the  time  of  his  death ;  and 
to  such  a  suit  the  persons  beneficially  inter- 
ested in  the  estate  are  not  necessary  par- 
ties.    Peake  r.  Ledger^  vm.  313 

5.  By  an  assignment,  by  one  of  sevend 
executors,  of  a  leasehold  estate,  the  pro- 
perty of  the  testatrix,  which  had  been  be- 

Sueathed  to  that  executor  absolutely  for 
is  benefit,  reciting  that  the  assignor  and 
another  executor  had  proved  the  will  (but 
not  stating  the  fact  tnat  a  third  executes 
had  also  subsequently  nroved),  and  lecitiiig 
that  the  executors  haa  assented  to  the  be- 

auest  to  the  assignor,  it  was  witneflMd  diat 
be  assignor,  in  his  several  cafHicities  of 
executor  and  assignee  of  the  testatrix,  in 
consideration  of  the  sum  therein  moitioned, 


EXECUTOR. 


EXTRA-PAROCIIIALITY. 


Bold  and  assigned  the  premises  to  the  pnr- 
caser.  The  assignor,  in  his  character  of 
executor,  was,  at  the  time  of  the  assign- 
ment, indehted  to  the  estate  of  the  testa- 
trix in  a  sum  greater  than  the  value  of  the 
property  assigned.  On  a  hill  by  the  co- 
executors,  on  behalf  the  estate  or  the  tes- 
tatrix, to  set  aside  the  assignment,  and  re- 
cover the  title  deeds  : — Jleldy  that  the 
assignment  by  the  executor  to  the  pur- 
chaser was  effectual;  and  that,  whether 
there  had  or  had  not  been  an  assent  to  the 
bequest  by  the  other  executors,  the  Court 
would  not  disturb  the  sale.      Cole  v.  MiUs^ 

X.  179 

6.  Whether,  without  any  express  assent 
by  executors  to  a  bequest  of  a  leasehold 
estate,  the  entering  of  the  legatee  into  pos- 
session and  receipt  of  the  rents  and  profits, 
with  the  knowledge  of  and  without  any 
objection  from  the  executors,  does  not 
amount  to  an  assent  by  them — Quctre,    lb. 

7.  A  testatrix  bequeathed  a  leasehold  to 
trustees  and  executors,  in  trust  for  sale, 
and  gave  one  of  such  executors  a  beneficial 
interest  for  his  life  in  one-fourth  part  of 
the  estate.  The  latter  executor,  being  at 
the  time  indebted  to  the  estate  of  the  tes- 
tatrix, made  an  assignment  of  his  beneficial 
interest  by  way  of  mortgage,  to  secure  a 
private  debt  which  he  owed  to  a  creditor, 
and  deposited  the  title  deeds  with  the  cre- 
ditor : — Held,  on  a  bill  by  his  co-executors, 
to  recover  the  title  deeds,  that  the  estate 
of  the  testatrix  was  entitled  to  a  lien  on 
the  interest  of  the  defaulting  executor  in 
the  premises  comprised  in  the  deeds,  in 
priority  to  the  lien  created  by  his  assi^ment 
to  the  mortgagee  ;  and  the  Court  decreed 
the  title  deeds  to  be  delivered  up,  with  a 
declaration  that  they  belonged  to  the  three 
trustees.     Cole  v.  Mtuidle,  x.  186 

EXECUTOR  DE  SON  TORT. 

1.  The  widow  of  the  testator  employed 
A.  to  collect  some  of  the  debts  due  to  the 
testator^s  estate,  which  A.  accordingly  col- 
lected, and  paid  over  to  the  widow,  believ- 
ing that  she  was  the  administratrix.  The 
widow  subsequently  died  without  having 
obtained  letters  of  administration :  —  Held, 
that  A.  having  received  monies  which  he 
knew  to  be  part  of  the  estate  of  the  testa- 
tor, and  not  having  accounted  for  such 
monies  to  the  legal  personal  representative 
of  the  testator,  A.  was  liable  to  be  sued  as 
executor  de  son  tort.  Sharland  v.  Mildon, 
Sharland  v.  Loosemore^  v.  469 

2.  That  the  liability  was  not  avoided  by 
the  suggestion  that  A.  acted  as  the  a^nt 
of  the  widow,  inasmuch  as  the  acts  or  the 
widow  and  A.,  in  reference  to  the  testator^s 
estate,  were  Uie  acts  of  wrong  doers,  and 
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the  law  does  not  recognise  the  relation  of 
principal  and  agent  as  existing  amongst 
wrong  doers.  lb. 

3.  That  A.  was  liable  as  executor  de  son 
tort  to  account  to  a  part^  interested  in  the 
testator^s  estate,  in  a  smt  for  that  purpose, 
without  any  charge  of  collusion  between 
such  executor  de  son  tort  and  the  legal 
personal  representative.  Jb. 

EXECUTOR  &  ADMINISTRATOR. 

See  Account — Administration — Costs 
— ^Debt  —  Equitable  Set-oi'T  —  Le- 
gacy— Parties — Power —  Retainer 
— SoucnoR. 

1 .  Semble,  a  party  suing  as  executor  or 
administrator  cannot  sustam  proceedings 
to  recover  a  larger  sum  than  that  upon 
which  the  probate  duty  is  calculated. 
Jones  V.  Howells,  ii.  842 

2.  The  administrator  under  a  limited 
administration,  granted  by  the  proper 
Ecclesiastical  Court,  represents  the  estate 
of  the  deceased  to  the  extent  of  the  autho- 
rity conferred  by  the  letters  of  administra- 
tion ;  but  if  the  administration  granted  be 
more  limited  than  the  purposes  of  the  suit 
require,  and  it  is  in  the  power  of  the  plain- 
tifi'  to  obtain  a  more  general  administra- 
tion, the  Court  may  require  him  to  do  so. 
Faulkner  v.  Daniel,  iii.  207 

EXERCISE  OF  POAVER. 
See  Breach  of  Trust. 

EXHIBITS. 

See  Bill  and  Answer — Production  of 

Documents. 

1.  A  deed  proved  by  the  attesting  wit- 
ness vivft  voce  at  the  hearing,  is  well 
proved  for  all  purposes  in  the  cause,  unless 
It  is  impeached.     Bowser  v.  Colby,     i.  109 

2.  The  43rd  Order  of  August,  1841, 
allowing  exhibits  to  be  proved  by  affidavit, 
instead  of  viv&  voce  at  the  hearing,  does 
not  dispense  with  the  practice  of  obtaining 
the  order  of  leave  to  prove  the  exhibit  at 
the  hearing,  but  that  order  may  be  ob- 
tained after  the  affidavit  has  been  made. 
Clare  v.  Wood,  i.  314 

EX  PARTE  PROCEEDINGS. 
See  Pro  Confesso. 

EXTRA-PAROCIIIALITY. 

In  a  suit  for  tithes,  a  district  consistinff 
of  307  acres  of  land,  within  the  ambit  of, 
and  surrounded  by,  the  parish : — Held,  after 
the  trial  of  an  inue  at  law,  to  be  extra- 


EXTRA-PAROCHIALITY. 


FAMILY  CONTRACT. 


parochial,  and  the  hill  dismiased  with  costs. 
Clayton  v.  Meadows^  ii.  26 

FACTOR. 
See  Agent — Principal  and  Agent. 

FAILURE  OF  ISSUE. 

See  Construction. 

1 .  Estates  settled  on  the  husband  for  his 
life,  with  remainder  to  his  sons  successively 
in  tail,  remainder  to  the  husband  in  fee, 
were  devised  by  the  husband,  in  case  he 
should  die  without  having  any  issue  by  his 
wife,  to  his  wife  for  her  life,  remainder  to 
his  brother  for  his  life,  with  remainder 
in  trust  for  sale,  with  a  direction  to  pay 
£4000  out  of  the  proceeds,  rents,  and  pro- 
fits, to  the  eldest  aaughter  of  the  brotner, 
to  be  a  vested  interest  on  her  attaining 
twenty-one  or  day  of  marriage : — Held^ 
that,  upon  the  true  construction  of  the 
will,  the  ulterior  limitation  depended  on 
the  failure  of  issue  at  the  death  of  the 
testator,  and  not  on  the  general  failure  of 
issue  ;  and  that  the  daughter  was  entitled 
to  the  £4000.  In  the  Matter  of  Rye's  Settle- 
ment,  x.  106 

2.  Where  the  ulterior  limitations  in  a 
will  are  made  to  depend  upon  a  failure  of 
issue  of  the  testator,  and  there  are  foimd 
amongst  the  ulterior  limitations  provisions 
which  could  not  reasonably  be  meant  to 
depend  upon  a  general  failure  of  issue,  the 
will  is  to  be  construed  as  referring  to  a 
failure  of  issue  at  the  death,  and  not  to  a 
general  failure  of  issue.  lb 

3.  The  fixing  of  the  time  of  the  death  of 
living  persons  as  the  period  of  disposition, 
considered  as  inconsistent  with  the  notion 
that  the  legacy  was  to  take  effect  only  on 
general  failure  of  issue.  lb, 

FAITH  AND  CONFIDENCE. 
See  Injunction. 

1.  Relief,  on  the  principle  of  correcting 
abuses  of  confidence,  given  against  the 
liability  in  the  maker  of  a  promissory  note, 
taken  from  a  poor  patient  on  the  occcasion 
of  a  change  of  his  position  in  life,  by  his 
medical  attendant  without  any  account 
having  been  rendered,  and  for  an  amount 
beyond  what  was  due  for  his  attendance 
on  the  most  extravagant  scale  of  charges. 
Billage  v.  Southee^  ix.  534. 

2.  If  the  right  to  a  benefit  taken  by  a 
person  in  a  confidential  situation  be  ques- 
tioned in  equity,  and  it  is  sought  to 
be  sustained  as  an  exercise  of  hberality, 
it  mu;st  be  shown  that  it  was  the  in- 
tention of  the  party  from  whom  the 
benefit  emanated  to  he  liberal ;  but  in- 
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tention  imports  knowledge,  and  liberality 
imports  the  absence  of  influence ;  and  the 
onus  of  establishing  a  gifl  in  such  circum- 
stances rests  with  the  party  who  has  re- 
ceived it.  Ih, 

3.  The  bill  sought  to  restrain  the  defen- 
dant from  proceeding  to  recover  the 
amount  of  a  promissory  note  for  £325,  on 
two  grounds :  first,  that  the  plaintiff  had 
signed  it  in  the  belief  that  it  was  for  £26 
only ;  and  secondly,  that  it  was  given  hy 
the  plaintiff,  the  patient,  to  his  medical 
attendant,  on  the  occasion  of  an  accessioa 
of  fortune  to  the  family  of  the  patient, 
without  any  account  debvered,  and  for  an 
amount  more  than  would  be  due  for  medi- 
cal attendance  on  the  most  extravagant 
scale  of  charges ;  and  the  Court,  on  proof 
of  the  circumstances  constituting  the  second 
ground  of  relief — Held^  that  uie  plaintiff 
was  entitled  to  a  declaration  that  me  note 
should  stand  as  a  security  only  for  the 
amount  due  for  medical  attendance  on  the 
plaintiff,  although  the  case  of  the  plaintiff 
as  to  the  first  ground  of  relief  sought  Inr 
his  bill  was  wholly  disproved.  A. 

4.  The  plaintiff  in  equity  having  an 
equitable  as  well  as  a  lesal  defence  to  the 
action  on  the  note,  and  having  filed  bis 
bill,  is  not  bound  to  go  into  evidence  at  the 
trisd  at  law  to  establish  his  le^  defence, 
but  may  rely  on  his  case  in  equity.        Ih. 

FALSE  RECITAL  OF  INCUM- 
BRANCE. 

See  PbIORITT  of  iNCUBfBRANCSRS. 

FAMILY. 
See  Alienation — Devise. 

1.  The  testator  bequeathed  several  1^- 
cies,  and,  among  others,  to  S.  W.  £14,000, 
**and  to  the  latter  gentleman's  family 
£6,000."  S.  W.  had  six  children,  aU 
hving  at  the  date  of  the  testamentary 
instrument  and  at  the  death  of  the  testator, 
and  no  other  issue : — Held^  that  such  six 
children  were,  as  joint  tenants,  exclusively 
entitled  to  the  legacy  of  £6,000.  Wood  v. 
Wood,  iii.  66 

2.  A  bequest  to  the  family  of  G.,  heSd 
not  to  be  void  for  uncertainty ;  hut  con- 
strued to  be  a  gift  to  the  children  of  G. 
(an  uncle  of  the  testator,  known  to  and  on 
terms  of  intimacy  with  him),  as  joint  te- 
nants, and  not  to  include  the  parents  or  their 
grand-children.     Gregory  v.  SmiOi,  ix.  708 

FAMILY  ARRANGEMENT. 
See  REcnFTiNO  Deed. 

FAMILY  CONTRACT. 
1.  A  deed  conveying  the  pixyperty  of 


FAMILY  CONTRACT. 


FINES  ON  RENEWAL. 


intestate,  upon  trusts,  in  pursuance  of  an 
agreement  for  the  division  or  such  property, 
nuide  soon  afler  the  death  of  the  mtestate, 
between  his  sister  and  heiress-at-law,  her 
husband,  and  her  illegitimate  son,  and 
which  agreement  was  founded  on  the  sup- 
position that  the  intestate  had  made  a  will 
disposing  of  his  property  in  favour  of  the 
illegitimate  son,  which  will  had  not  been 
found : — Held^  not  to  be  voluntary  within 
the  statute  of  Elizabeth;  but  supported 
and  enforced  against  the  heiress-at-law 
and  her  husband,  and  also  against  subse- 
quent purchasers  from  them  for  valuable 
consideration  with  notice  of  the  trust  deed. 
Heap  V.  Tongcy  ix.  90 

2.  Under  the  agreement  and  trust  deed, 
other  children  of  the  sister  and  heiress-at- 
law,  both  legitimate  and  illegitimate, 
besides  the  chud  in  whose  favour  it  was 
suggested  that  a  will  might  have  been 
m^e,  took  interests  in  the  property  of  the 
intestate;  and  it  was  held,  that  tne  deed 
was  not  voluntary  as  to  such  other  parties, 
but  that  they  were  within  the  consideration 
of  the  family  contract.  lb. 

3.  Power  of  the  parties  to  a  family 
arrangement,  stipulating  for  the  interests 
of  other  members  of  the  family,  afterwards 
to  modify  the  terms  of  the  arrangement. 
6'.  C,  IX.  103. 

FEE  SIMPLE. 
See  Devise. 

FELON. 

See  Assignment — AxroRNEY-GENBRAii— 

Stock. 

FELONY. 

Whether  the  party  who  has  been  ii\jured 
by  a  felonious  taking  of  his  property,  and 
is  prosecuting  the  imputed  felon,  may  not 
sustain  a  bdl  or  proceeding  in  equity 
against  the  latter,  to  preserve  in  the  mean- 
time the  property,  the  abstraction  of  which 
is  the  subject  of  the  criminal  charge — 
qucgre.  In  the  matter  of  the  Marquis  of 
Hertford,  i.  684 

FERRY. 

See  Penalties. 

FINE. 
See  Cofthold—Lessor  and  Lessee. 

FINES  ON  RENEWAL. 
See  Renewal  of  Lease. 

1.  On  a  devise  of  soccesshre  interests  in 
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leases  for  lives  or  years,  where  the  testator 
directs  that  the  leases  are  from  time  to 
time  to  be  renewed,  without  more,  the  fines 
and  expense  of  renewal  are  to  be  borne  by 
the  tenant  for  life  and  remainderman,  or 
parties  successively  entitled,  in  proportion 
to  their  actual  enjoyment  of  the  estate,  and 
not  in  proportion  to  an  extent  of  enjoyment 
to  be  determined  speculatively,  or  by  a 
calculation  of  probabilities.    Jones  v.  Jones, 

V.  440 

2.  There  is  no  difference  in  the  rule  as 
to  the  apportionment  of  fines  for  renewal 
between  the  devisees  of  successive  interests 
in  the  estate,  whether  the  leases  are  for 
lives  or  for  years.  lb. 

3.  If  the  testator  provides  a  specific  fund 
for  the  renewals,  or  directs  that  the  re- 
newals shall  be  raised  or  borne  by  the 
parties  in  a  certain  manner,  or  in  certain 
proportions,  such  direction  supersedes  the 
general  rule ;  but  if  trustees,  having  power 
to  direct  the  manner  in  which  the  fines 
shall  be  raised,  do  not  exercise  the  power, 
the  Court  will  pursue  the  genersJ  rule 
which  would  be  adopted  in  the  absence  of 
any  direction  as  to  tne  manner  of  providing 
for  the  fines.  /^, 

4.  Whether  there  is  any  difference  in 
the  rule  of  apportionment  in  cases  where 
the  parties  take  successive  interests  under 
wills,  and  in  cases  where  such  interests  are 
taken  under  settlements  by  deed — quoere, 

lb, 
6.  Whether  trustees,  having  power  to 
raise  the  fines  out  of  the  rents  and  profits, 
or  by  mortgage  or  otherwise,  as  they 
should  think  ht,  might  so  act  as  to  throw 
the  burden  on  the  parties,  in  proportions 
different  from  those  in  which  it  would  be 
distributed  by  the  general  rule  of  the 
Court — qucere.  Jb, 

6.  Where  the  tenant  for  life  pays  the 
whole  fine  on  renewal,  he  will  have  a  lien 
on  the  estate  for  the  proportion  which  shall 
ultimately  appear  to  be  chargeable  on  the 
remainderman,  or  parties  entitled  in  suc- 
cession; and  where  the  remainderman 
renews,  or  the  renewal  is  effected  by  means 
of  a  mortgage  of  the  estate,  the  tenant  for 
life  may  be  required  to  give  security  to  the 
remainderman  for  a  proportionate  part  of 
the  fine,  calculated  upon  the  assumed 
duration  of  the  life  interest ;  and  if  that 
interest  should  endure  longer  than  such 
assumed  period,  he  may  be  required  to  give 
further  security,  without  prejudice  in  eimer 
case  to  the  actual  amount  which,  at  the 
determination  of  his  interest,  shall  appear  to 
be  his  due  proportion  of  the  fine.    S.  C, 

V.  465 

7.  Where  leases,  which  the  testator  had  di- 
rected to  be  renewed,  were  renewed  by  add- 
ing a  cestui  que  vie,  by  means  of  apayment 
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out  of  funds  belonging  to  the  testator^s 
estate  (not  charged  with  such  renewal), 
and  it  was  referred  to  the  Master  to  inquire 
what  security  the  tenant  for  life  of  the 
leases  ought  to  give,  and  to  what  amount, 
for  the  contribution  of  which  he  might  be 
liable  to  make  for  the  benefit  he  should 
derive  from  the  renewal,  the  Master  found, 
and  the  Court  had  confirmed  the  finding, 
that  the  payment  for  the  renewal  ought  to 
be  secured  oy  a  policy  of  life  insurance  for 
the  amount  paid,  m  the  name  of  the  trustees, 
on  the  life  of  the  new  cestui  que  vie,  the 
costs  and  premiums  in  respect  of  which 
ought  to  be  paid  out  of  the  rents  and 
profits  of  the  estate  to  which  the  tenant 
for  life  was  entitled.  Hudleston  v.  Whelp- 
daUy  ix.  775 

8.  The  Court  subsequently  declared  the 
policy  of  life  insurance  to  be  a  security  for 
the  benefit  which  the  tenant  for  life  had 
derived,  or  might  derive,  from  the  renewal, 
or  might  have  derived  therefrom  if  another 
proper  life  had  been  inserted  in  lieu  of  his 
own.  Ih. 

9.  But,  semhle^  the  mode  of  providing 
the  security  adopted  by  the  report  is  erro- 
neous in  principle:  for  the  object  of  the 
Court,  in  requiring  security  to  be  given  by 
tiie  tenant  for  life  m  respect  of  the  benent 
which  he  may  derive  from  the  renewal  of 
the  lease,  is,  that  the  sum  paid  out  of  the 
capital  shall  be  borne  by  the  parties  in 
proportion  to  the  benefits  which  they  de- 
rive ;  and  the  security  therefore  is  for  the 
purpose  of  bringing  back  to  the  capital  so 
much  as  the  tenant  for  life  has  had  the 
benefit  of ;  and  this  sum  (which  would  be 
payable  on  the  death  of  the  tenant  for  life) 
IS  not  properly  secured  by  a  policy  of  in- 
surance on  the  life  of  another  person,  inas- 
much as  it  throws  upon  the  remainderman 
not  merely  the  interest  of  the  capital  pro- 
vided, but  the  burthen  of  keepmg  up  a 
policy  of  life  insurance  for  the  full  amount ; 
and  It  is  mere  speculation  whether  this 
burthen  will  be  compensated  by  giving  him 
the  benefit  of  a  policy  at  a  less  rate  of 
premium,  owing  to  an  earlier  insurance  of 
the  life.  Ih, 

10  Although  it  may  be,  that,  when  pro- 
vision is  made  of  a  fund  for  renewal,  the 
remainderman  will  not  suffer,  this  is  not 
the  principle,  for  the  principle  is,  that  the 
remainderman  ought  to  bear  so  much  of 
the  capital  paid  for  renewal  as  may  not  be 
paid  by  the  tenant  for  life  under  the  secu- 
rity which  he  has  given.  Ih. 

11.  The  Court  will  not  retain  the  in- 
come of  the  tenant  for  life,  because  he  may 
become  liable  to  give  security  for  the  pay- 
ments on  account  of  renewals  before  the 
occasion  for  giving  such  security  has  arisen. 

Ih, 
480 
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See  Appendix,  vol.  ix,  p.  xxvi  ;  vol.  x,  pp. 
1,  li — Costs — Decree — Husband  and 
Wife — Mortgage  —  Mortgagor  asd 
Mortgagee  —  Priority  of  Incum- 
brancers— Set-off. 

1.  Where,  after  the  second  report,  and 
day  of  payment  fixed,  in  a  foreclosure  rait, 
the  mortgagor  was  prevented  by  the  act 
of  the  mortgagee  from  receiving  the  rents 
of  the  property,  the  time  of  payment  was 
ordered  to  be  enlarged  for  tnree  months, 
upon  payment  by  tne  mortgagor  within 
one  month  of  the  interest  and  costs  found 
due  by  the  last  report,  notwithstandmg 
there  was  doubt  whether  the  Tidue  of  the 
security  was  ample.     Geldard  v.  Hornby^ 

l251 

2.  The  mortgagee  of  a  real  estate  made 
a  further  advance,  and  took,  as  security  for 
the  same,  a  further  charge  upon  the  moit- 
gaged  premises ;  the  covenant  of  the  mort- 
gagor for  payment,  and  anjassignment  oft 
poBcy  of  assurance  on  the  life  of  the  mort- 
gagor, upon  trust  to  receive  the  monies  to 
become  payable  on  the  policy,  and  there- 
out first  to  pay  the  expenses  of  the  trust, 
then  to  apply  the  residue  towards  payment 
of  the  mortgage  debt,  or  so  much  thereof 
as  should  remain  due,  and  subject  thereto 
upon  trust  for  the  mortgagor.  Upon  the 
bill  of  the  mortgagee  praying  a  sale  of  the 
policy,  and  payment  by  the  mortgagor  of 
so  much  of  tne  debt  as  the  proceed  of  the 
sale  should  be  insufficient  to  pay,  or  in 
default,  that  the  mortgagor  might  be  fore- 
closed : —  //eW,  that  the  mor^agee  ww 
entitled  only  to  the  usual  decree  for  pay- 
ment or  foreclosure  of  the  real  estate,  and 
not  to  a  decree  for  the  sale  of  the  policr; 
but  that  he  was  entitled  to  retain  the  policy 
upon  the  terms  of  the  trust,  notwithstand- 
ing the  foreclosure  of  the  real  estate. 
Dyson  v.  Morris^  j,  413 

8.  A  conveyance  of  an  estate  to  A.  in 
trust,  that  the  same  should  stand  chaige- 
able  with  a  sum  of  money  and  interest,  and 
subject  thereto  in  trust  for  B.,  with  t 
power  of  sale  by  A.,  upon  non-payment, 
after  notice,  is  not  a  mortgage  entitling  A 
to  bring  his  bill  for  foreclosure.  Sampson 
V.  PatttsoTiy  i^  533 

4.  On  a  motion  by  a  defendant  for  an 
immediate  decree  in  a  foreclosure  suit, 
under  the  stat.  7  Greo.  2,  or  under  the 
jurisdiction  of  the  Court,  independent  of 
the  statute,  the  order  may  be  made  without 
answer ;  and  if  the  bill  suggests  that  the 
defendant  has  parted  with  3ie  equity  rf 
redemption,  he  will  be  allowed  to  give  the 
required  discovery  as  to  that  fact  upon 
affidavit.     Piggin  v.  Cheetham^  iL  80 

6.  A  party  to  a  suit  in  which  a  decree  of 
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foreclosure  has  been  made  in  the  absence 
of  another  party  interested  in  the  estate, 
whose  interest  was  not  disclosed  on  the 
pleadings,  is,  notwithstanding  the  imper- 
lection  of  the  suit,  bound  by  the  decree  of 
foreclosure.     Bromitt  v.  Moor^  ix.  374 

6.  A  party  to  a  foreclosure  suit,  whose 
interest  is  thereby  foreclosed,  and  who  af- 
terwards becomes  entitled  to  an  interest  in 
the  same  estate  by  devise  or  otherwise, 
from  another  person  who  was  not  a  party 
to  the  foreclosure,  may  bring  his  bill  of  re- 
demption, lb. 

7.  Relief  will  not  be  given  in  such  a  case, 
on  a  claim  for  redemption,  stating  only 
that  the  plaintiff  is  entitled  to  the  equity  of 
redemption  under  certain  instruments,  but 
not  statins  .any  of  the  proceedings  in  the 
suit  for  ^reclosure,  or  the  pounds  on 
which  the  plaintiff  seeks  to  set  it  aside.  lb. 

8.  Decree  for  foreclosure  upon  an  ori- 
ginal claim  on  further  directions,  and  on 
the  hearing  of  a  supplemental  claim,  where 
the  existence  of  an  mcumbrance  subsequent 
to  that  of  the  plaintiff  was  found  by  the 
Master,  and  the  subsequent  incumbrancer 
was  brought  before  the  Court  by  the  sup- 
plementalclaim.  Robinson  v.  Turner^  ix.  488 

FOREIGN  ATTACHMENT. 

The  plaintiffs  advanced  several  sums  of 
money  to  S.,  M.,  and  W.,  on  the  security 
of  shipments  coming  to  them  as  return  re- 
mittances from  their  correspondents  in 
Hayti,  which  shipments  they  directed  the 
Haytian  house  to  consign  to  the  plaintiffs. 
The  Haytian  house  was  informed  of  the 
contracts,  and  promised  the  plaintiffs  to 
make  the  remittances  accormngly.  In 
June,  1842,  a  cargo  of  goods  was  prepared 
by  the  Haytian  house  as  return  remittances ; 
and  they  directed  the  plaintifis  to  insure  a 
part  of  the  cargo  on  the  account  of  S.,  and 
informed  W.  that  a  part  of  the  cargo  was 
intended  for  him^  which  W.  communicated 
to  the  plaintiffs.  The  resident  partner  in 
the  Haytian  house  died  in  June,  1842, 
after  the  cargo  had  been  shipped,  but  be- 
fore it  was  consigned ;  and  his  administra- 
trix consigned  the  cargo  to  B.,  in  London, 
under  whose  orders  it  was  sold,  and  by 
whom  the  proceeds  were  received  in  De- 
cember, 1842.  S.  &  Co.,  creditors  of  the 
Haytian  house,  on  the  29th  of  August, 
1842,  attached  by  foreign  attachment,  ac- 
oordiiig  to  the  custom  oi  London,  the  goods 
of  the  Ha3rtian  house  in  B.*8  hands.  By  a 
letter,  dated  the  7th  of  September,  1842, 
the  surviving  partner  in  the  Haytian  house 
directed  B.  to  hold  the  cargo  for  S.,  M., 
and  W.,  in  certain  parts.  On  a  bill  and 
motion  to  restrain  tne  proceeding  of  S.  & 
Co.  against  B.,  in  the  Lord  Mayor's  Court 
481 


-^Held,  that  the  liffht  of  the  plaintifik,  if 
any,  was  an  ecjuitable  and  not  a  legal  right ; 
that  the  plaintiffs  were  entitled  to  the  aid 
of  the  Court  in  the  trial  of  the  right ;  and 
that  the  proceedings  in  the  Lord  Mayor's 
Court  should  be  restrained  by  injunction. 
Cotes  worth  v.  Stevens^  iv.  185 

FOREIGN  COURT. 
See  Jurisdiction. 

FOREIGN  FUNDS. 
See  IxvESTiiEin'. 

FOREIGN  LAW. 

See  MOBTGAGOR  AND  MORTGAGEE. 

FOREIGNERS. 
See  Patent. 

If,  in  any  case,  the  rights  of  foreigners 
out  of  their  own  country  are  governed  by 
their  own  laws,  it  is  not  by  force  of  those 
laws  themselves,  but  by  me  law  of  the 
country  in  which  they  may  be  adopting 
those  laws  as  part  of  their  own  law  for  the 
purpose  of  regulating  such  rights.  Cald- 
well y.  Vanvl&engen,  ix.  425 

FORFEITURE. 

See  Alienation  —  Discovert —  Equit- 
able Jurisdiction  —  Payment  into 
Court  —  Piracy  —  Statutes,  Con- 
struction OF. 

1.  A  court  of  equity  will  relieve  a  lessee 
from  a  forfeiture  by  non-payment  of  rent, 
where  there  is  a  proviso  that  in  that  case 
the  lease  shall  be  vmd,  as  well  as  where 
there  is  a  mere  power  of  re-entry.  Bow- 
ser  y  Colby,  i.  109 

2.  Equitable  agreements,  charging  the 
property  comprised  in  a  lease,  but  not  ac- 
compamed  with  a  change  of  possession  or 
other  alteration  of  the  property,  do  not 
work  a  forfeiture  of  the  lease  m  equity, 
notwithstanding  there  is  a  clause  in  the 
lease  against  assignment — semble.  lb, 

3.  A  court  of  equity,  when  asked  by  a 
lessee  to  ^rant  him  rehcf  against  forfeiture, 
will  consider  the  conduct  of  the  lessee  in 
dealing  with  the  property,  wheUier  that 
conduct  does  or  does  not  involve  a  breach  of 
covenant.  lb, 

FORMA  PAUPERIS. 
See  Appendix,  vol.  x,  p.  lii — Sebvicb. 

Where  the  order  for  leave  to  sue  in 
formft  pauperis  has  not  been  served,  and  is 
not  reiuleied  inoperative  by  any  subsequent 
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Mep  in  the  cause,  it  ia  io  the  discretion  of 
the  Court,  either  to  give  costs  to  the 
pauper,  or  to  order  him  to  pay  them,  as 
the  case  maj  be.     Charek  t.  Marik,  iL  654 


FOUNDER. 
See  JcBUDicnON.  | 

FRANKAI^OIGNE. 
See  JuBieDiCTios. 

FRAUD. 
See  AoBKT — Appoimtment — Debtob  amd 
C  REDrro  B — EqviTABLE  Jurisdiction — 
Faitb  and  Contidencb — Intant — 
Joint  Stock  Company  —  Land  Tax 
Rbdeuftiom — JLuuTAi.  Right— Pabt- 

NER8B  IP PlJlADISO, 

1.  To  what  extent  the  eqiutj  of  the 
husband  to  set  ande  a  settlement,  as  a 
tnaA  on  his  marital  right,  is  taken  awa^ , 
b;  the  absenee  of  an;  other  settlement  m 
favour  of  the  wife,  or  the  povertj  of  the 
husband,  or  the  reasonable  nature  or  meri- 
torious object  of  the  impeached  settlement, 
or  the  ignorance  of  the  husband  of  the 
existence  of  the  settled  property — quea-e. 
Taylor  t.  Pugh,  i.  608 

2.  It  is  not  necenar^,  in  order  to  estab- 
lish his  title  to  this  equity,  that  the  husband 
should  prove  actual  mad  or  deception,  for 
deception  will  be  inferred,  if,  after  the 
commencement  of  the  treaty  of  marriage, 
the  wife  should  have  attempted  to  dispose 
of  her  property,  without  the  knowledge  or 


intended  husband. 

3.  The  application  of  the  rule  of  the 
Court  to  dismui  a  bill  in  which  the  title  to 
relief  is  founded  upon  allegations  of  fraud, 
if  such  fraud  be  not  proved,  depends  not 
upon  the  use  or  omission  in  the  bill  of  the 
word  "fraud,"  but  upon  the  fact,  whether 
the  charges  upon  which  the  relief  is  sought 
are  in  their  nature  such  as  this  Court  re- 
pirds  a*  constituting  fraud.  iPCalmonl  v. 
Jtaniitt,  viij.  IS 

4,  The  defendant  became  acquainted 
with  the  fact,  that,  under  the  will  of  a  re- 
lation of  the  plaintifr,  an  estate  vested  in 
trustees  was  settled  (aJKer  a  subsisting  life 
estate,  and  upon  the  failure  of  issue  or  the 
tenant  for  life,  who  bad  then  no  issue),  to 
the  pluntiff  for  life,  with  remainder  to  hii 
issue  in  tail,  with  remainders  over,  and  an 
ultimate  remainder  to  the  plaintiff's  bro- 
ther (then  deceased),  and  his  heirs  and 
assigns ;  the  defendant  having  communi- 
cated to  the  plaintiff  (who  was  then  sup- 
posed to  be,  and  was  m  fact,  the  heir-at- 
law  of  his  brother),  the  existence  of  such  a 
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will,  in  a  long  correspondenoe 
imprenion  on  the  mind  of  the  nlaintiS; 
contrary  to  the  true  facta,  that  the  plaintifi 
interests  under  the  will  were  precarioiu; 
that  they  were  endangered  by  the  condna 
of  the  trustees  and  tenant  for  fife,  and  could 
not  be  established  without  difficulty,  delif, 
and  litigation  ;  and  the  defendant  obtained 
a  conveyance  of  a  moiety  of  the  estate  from 
the  plamtiff,  the  defendant  indemnifying 
plaintiff  against  the  costs  of  recovering  the 
property.  The  Court  set  aside  the  eonvey. 
ance  ;  and  held,  that  it  was  not  an  objec- 
Eion  to  this  relief,  that  the  plaintiff  had, 
throusbout,  the  means,  equally  with  the 
defenuant,  of  knowing  what  his  rigfata 
were,  and  of  obtaining  competent  advice 
respecting  them.  Regnell  v.  Sprge,  viiL  223 
6.  Where  a  convevanee  of  a  moie^  tt 
an  estate  was  made  oy  A-  to  B.,  upcsi  a 
representation  first  made  to  A.  by  B.,  thil 
nicb  moiety  was  to  be  the  remuneratko 
of  the  lawyer  for  recovering  the  estate, 
and  upon  a  subsequent  representattoo,  tbst 
snch  mMCty  had  been  made  over  to  him, 
B. ;  the  circumstance,  that  rach  represent- 
ations as  to  the  remuneration  for  profes- 
sional services,  and  as  to  tbe  transfer  to 
B.,  were  untrue,  was  held  to  be  a  gnnind 
for  setting  aside  the  conve^-ance.  lb. 

6.  Where  property  is  m  tbe  hands  of 
trustees  for  tne  parties  entitled  to  it,  uid 
there  is  no  adTcrse  claim  af^r  the  death 
of  the  parties  in  possession, — a  eonuuoni- 
cation  to  one  of  ttie  cestui  que  trust  in 
remainder  of  his  interest  in  the  property, 
is  not  a  consideration  upon  whicn  a  on- 
veyance  of  a  portion  of  the  property  on 
be  sustained  as  tbe  sale  of  a  secret ;  for, 
in  such  a  case,  the  disclosure  is  a  nullity. 

n. 

7.  The  defendant  having  t*ken  a  ecu- 
yeyance  in  fee  from  the  plaintiff  of  in 
estate,  which  the  plaintiff  would  not  be 
able  so  to  convey  except  as  heir-at-law  at 
his  deceased  brother,  and  a  suit  having 
been  brought  by  the  plaintiff  against  the 
defendant  to  set  aside  tbe  conveyance  do 
the  ground  of  fraud,  and  continued  by  ibc 
devisee  of  the  plaintiff  after  his  decease, 
the  absence  of  proof  that  the  plaintiff  ww 
such  heir-at-law,  and  therefore  that  hii 
devisee  had  any  interest  in  the  estate,  wai 
held  not  to  be  an  objectioD  to  a  suit,  whidi 
it  was  open  to  the  defendant  to  raise.      Jb. 

6.  A  conveyance  of  one  moiety  of  an 
estate  being  set  aside,  a  contract  for  the 
sale  of  tlie  other  mde^  to  the  same  part^, 
based  on  the  previous  conveyance  of  the 
first  moiety,  cannot  be  supported. 

9.  Circumstances  in  which  insurance 
companies  preparing  and  iMuing  policiea 
not  m  conformity  with  tbe  agreement  upon 
which  theai 
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GENEBAL  ORDERS. 


liable  in  equitjr  on  the  ground  of  fraud. 
Collett  V.  Morrtson^  ix.  176 

10.  A  purchase  obtained  by  fraud  would 
be,  in  efieet,  no  purchase,  and  could  not 
acquire  any  validity  by  the  confirming 
statutes.    Jbeaden  v.  King^  ix,  52§ 


FRAUDULENT  CONVEYAJ^CE. 

See  Pro  Intebesse  suo — Statutes,  Con- 
struction OF,  13  EUz.  c.  5. 

FREE  CHURCH. 
See  Trustee  and  Cestui  que  Trust. 


FREE  SCHOOL. 

The  term  "free  school"  is  flexible  in 
its  meaning,  and  must  be  construed  accord- 
ing to  the  context  and  usage.  It  has  no 
reference  to  the  instruction  given,  but  to 
the  terms  on  which  it  is  given.  AtL-Gen, 
V.  Bishop  of  Worcester,  358 

FREIGHT. 
See  Ship. 


FUND  IN  COURT. 
See  Costs. 

FURNITURE. 
See  Construction. 

FURTHER  ASSURANCE. 
See  Voluntary  Assignment. 

FURTHER  DIRECTIONS. 
See  Payment  into  Court. 

FUTURE  CARGO. 

See  Assignment. 

FUTURE  COVERTURE. 
See  Husband  and  Wife. 

GENERAL  ASSEMBLY. 
See  Trustee  and  Cestui  que  Trust. 


GENERAL  ORDERS. 

1661.  (Lord  Clarendon^s  Order) — See 
Attachment. 

1666,  July.  (Lord  Clarendon^s  Orders) 
— See  Outlawry. 

1748,  April  27. — See  Jurat. 

1796,  April  23. 

The  Masters  are  not  themselves  actors 
in  applying  the  General  Order  of  the  2drd 
of  April,  1796,  against  defaulting  receivers; 
and  the  Court  will  not  open  accounts 
against  such  receivers  for  tne  purpose  of 
depriving  them  of  their  poundage  and  the 
costs  of  passing  their  accounts,  when  the 
parties  beneficiaUj  interested  have  not 
raised  anj  objection  to  the  allowance  of 
such  poundage  and  costs  before  the  Master. 
Ward  V.  Swtft,  viii.  139 

1828,  April,  r.  IV. -See  Time. 
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GENERAL  LEGACY. 
^Lboaiot. 


r.  Xm. — iS(e6  Amendment. 

r.  xm.    (Amended)  —  See 

Answer. 

r.  XV.— Se«  Replication. 

r.  XVI.— iS^  Time. 

r.  XVI.  (AsfENDED).  —  See 

Dismissal  of  Bill. 

r.  XVn. — See  Combossion. 

r.  XVn.  (AnfENDED)  —  See 

Dismissal  of  Bill. 

r.  XIX. — See  Time. 

r.  XXVm.— 5^  Costs. 

r.  XLV. 

The  accidental  omission  of  an  usual  term 
or  direction  in  a  decree  or  order  is  an  error 
which  may  be  corrected  by  petition,  under 
the  45^  Order  of  April,  1828 ;  but  not  so 
the  omission  of  any  term  or  direction  which 
would  only  have  been  introduced  under 
the  express  judgment  of  the  Court.  Bird 
Y.  Heath,  Ti.  236 


r.  LXXrV.  —  Su  Ibimatb- 
rialzty.  > 


1881,  r.  XVI.— See  Replication. 


GEXERAL  ORDERS. 


1433.  Detexbes.  r.  XIX — See  Costs. 


r.  XXTI— iw  TiMJL 


l^iP/j,  IIav  9.  r.V, — .Vr  Ajttda\-tt— Pee- 

LUCISAET   iN^^llEIEa. 

1*j39.  >Lly  10.  rr.  L  ct  seq. — Sae  Dbckee. 
I's41,  ArocCT— Se<  JcEisDicnoy. 
r.  VIL — See  Appeakaxce. 


r.  VnL — iS€«  Afpeaeancs 
Attachment  —  Bill 
OF     Revivoe  —  Peo 

COXFESAO. 

r.  XL — Su  Decree. 


r.  XII. — See 

— ^Decree — Vi 

ASsUTAXCB. 


RIT    OF 


in  fodi  ml  wHfe,  (so  as  to  make  it  mi- 
ncccsMTT  chat  penoiu  hariiig  chai)get 
sherMo' should  be  pardesX  i^cyK  <)Dly  i» 
9IEU  br  penoDs  flaiming  adTcrselv  againit 
the  ertate,  bat  al^o  in  suits  by  some  oi  the 
penoQs  b^neficxalir  interested,  and  where 
the  conduct  of  the  trustees  is  in  question. 
OAyme  t.  Fvrthim,  iL  656 

2.  In  a  suit  snee  the  SOth  Order  of  An- 
gast^  1^41.  to  establish  the  chums  of  credi- 
tors of  a  testator  against  his  real  estate  de- 
mised, legatees,  whose  lepMcies  are  charged  on 
such  real  estate,  are  not  necessary  partiei, 
where  they  are  derisees  in  trust,  having 
the  powers  specified  in  the  order.  Ward 
T.  BattftiU  V.  l'}§ 

3.  Where  the  suit  iuTolTes  the  admin- 
istration of  the  estate,  and  dLi<ribution  of 
the  residue,  the  devisees  in  trust  do  not, 
under  the  SOth  Order  of  August,  1811, 
sufficiently  represent  the  persona  benefi- 
dally  interested  in  the  estate.  Jime*  t. 
Haw^  viL  270 


r.  Xm.  — 5«     Writ    of 
Assistance. 

r.  XV. — See  Attachxest. 


r.  XVI. 


I 


r. 


r.  XVn.— 5«  AxswsR— 


r.  XVm.—  Su   Iktrrro- 

GATORIES. 

r.  XIX. — See   brrERROGA- 

TORIES. 

r.  XXI. — See    Akbwer  — 
Traverscso  Note. 


r.  XXni. — Sa  Appearance 
— BiLLr— Copy  of  Bill 
—  Demurrer  —  In- 
fant —  Pleading  — 
Trustee  and  Cestui 
que  Trust. 

r.  XXIV.— 5e«  Bill— Copt 
of  Bill — ^Ijcfan't — In- 
terrogatories. 


r.  XXrX.— 5te     Copt 
Bill. 


of 


r.  XXX.— 5fe«  Parties- 
Trustee  AND  Cestui 
que  Trust. 

1.  Under  the  30th  Order  of  August, 

1841,  the  trustees  of  real  estate  by  devise, 

having  the  powers  mentioned  in  tbe  order, 

represent  the  persons  beneficially  interested 
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tration  Suit — ^PAKim 
— ^Trusteb  and  Cssm 
QtfB  Trust. 

If  a  suit  be  instituted  against  defendsnti 
jointlv  and  severally  liable  within  the 
meaninf  of  the  32nd  Order  of  August, 
1841,  &e  plaintiff  cannot,  after  the  caiue 
stands  for  hearing,  dismiss  his  bill,  or 
waive  the  relief,  as  to  some  or  one  of  such 
defendants,  and  prosecute  the  cause  against 
the  others  only  under  that  Order :  and, 
therefore,  where  one  of  such  defendanu 
became  bankrupt  during  the  progress  of 
the  cause — at  toe  hearing,  the  assignees  in 
the  bankruptcy  were  heU  to  be  neceseiiy 
parties.    FusteU  v.  Eltcinj  viL  i^ 

r.  XXXVn.— 5ee  DE3rrK- 


RER. 

The  37th  General  Order  of  August, 
1841,  although  it  removes  the  technical 
objection,  that  an  answer  to  matters  covered 
by  a  demurrer  overrules  the  demurrer,  vet 
does  not  enable  a  defendant,  who  das 
answered  an  original  bill,  to  demur  to  an 
amended  bill,  upon  any  cause  of  demurrer 
to  which  the  original  bill  was  open.  Attor- 
ney-General V.  Cooper^  viii.  166 

[Observations  on  WylHe  v.  EUice^  6  Hare, 
505].  Ih. 


r.  XXXVm.  —  See  An- 
swer —  Exceptions 
—  laofATERiAurr  — 
Partnership. 


r.  XXXIX. — See  Answeb 


GENERAL  OEDERS. 


1841,  August,  r.  XL.— &e  Pabtie8. 

To  ft  bill  to  enforce  pajTiiciit  of  a  legacy 
charged  on  real  end  personal  estate,  the 
bcir-at-l&w  of  the  surviTor  of  the  truEttees 
appointed  by  the  testator,  and  the  personal 
reprcaentftlive  of  the  testator,  should  pro- 

Erl;  be  parties  ;  but  the  defendants  not 
vIdk,  by  plea  or  ansvrer,  objected  that 
such  heir  or  personal  representative  were 
necessan  parties,  the  Court  would,  under 
the  40th  Order  of  August,  1841,  in  the 
circuiDBtanccs  of  the  case,  make  a  decree 
MTing  their  rights.  Faulhur  v.  Daniel, 
iu.  199 

r.  XLIH.— Sw  Exhibit. 


r.  XLIV. 

Since  the  General  Order  XLIV.  of 
August,  1841,  which  directs  that  the  de- 
cree against  a  defendant,  who  makes  dc- 
fkult  at  the  hearing,  shall  be  absolute  in 
the  first  instance,  without  giving  him  a  day 
to  show  cause,  the  practice  has  been,  not- 
withstanding the  default  of  the  defendant, 
to  hear  tbc  cause,  aud  make  such  a  decree 


to  allow  the  plaintiff  to  take  such  a  decree 

■s  he  can  abide  by.    Haktwell  v.  Webber, 

is.  541 


according  to  the  23  rd  General  Order  of 

October,  1842,  of  filing  a  replication,  plea, 
demurrer,  &c.,  on  the  opposite  party  on 
the  some  day  that  the  replication,  plea, 
demurrer,  &c.,  is  filed,  will,  in  ordinary 
cases,  be  corrected,  not  by  rendering  the 
replication,  plea,  demurrer,  &c,  inopera- 
tive,  or  taking  it  off  the  file  for  irregu- 
larity, but  by  extending  the  time  allowed 
to  the  opposite  party  for  taking  the  next 
step  in  the  cause,  so  as  to  give  him  the 
benefit  of  the  time  which  he  would  other- 
wise lo«e  by  the  delay  in  the  service. 
Wright  V.  Angle,  vi.  107 


1846,  Mat. 

Where  the  time  allowed  for  taking  a 
certain  step  in  a  cause  expired  before  the 
General  Orders  of  May,  1845,  came  into 
operation,  those  orders  do  not  revive  it. 
Medhurit  v.  Allaoit,  iv.  480 


'.  XIII. — See  Demurrer. 
■-  XrV.,  Art.  i.See  Kepu- 


.  XVI. — See  AuENDUENT. 


-.  XLVn.— Sm  Goers. 


r.  XLIX. — See  Fl£AI>i>'(}. 

.1,  r.  I. — See  ABeco:<DiNa — 
Bill  of  Revivor — 
Pro  Cokfebbq. 


1842,  OcTOBBU  20,  r.  XVI.— Se«  vol.ii,p. 
633,  n.  (i). 


r.  XX.— &e  Addrkss 

FOR     SBRVirE    — 

Skrvtce  — Writ. 


r.  XXI.— See  Service. 


r.  XXIV. — See  Amknduent, 

r.  XXXni.,  Arts.  1  &  2. 

Form  of  the  order  for  service  abroad, 
under  the  1st  and  2nd  articles  of  the  33rd 
General  Order  of  May,  1945.  WTiilmore  v. 
Ryan,  iv.  812 


r 

XXXm.— &e  Jurisdic- 

tion. 

r 

XLm.- 

-See  Answer. 

r 

XLVl.- 

-See  DEMrRRER. 

' 

LVL  — 
Note 

See     TRAVERSiNa 

r 

LXV.- 

&«  Amendheht. 

■■ 

LXVI.— Sw  DWMIBSAL  ow 

Bill. 
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r>O^EKAL  WORM. 
Ae<  A/,T  <*»  FxaxiAJCorr, 

r;<X>T>!H  A5fD  KERTTfANTjISIL 

.ie^  A/'/r,:vT. 

GRAMMAR  SCHOOL. 

1,  TlM!rr«  f^  rM  ^efM;r»l  role  igMmt  tbe 
«#lmi««f//r>  /^  Ui«rf£r«  tn  f^nmmzr  •choob : 
fmi  th^.  nnmSftf  of  ^io(ird^%  admitted  oii^ht 
f»/#i  U>  b«  fmeb  m  in  any  fiianner  to  nntei 
ihti  nnStmnMtm  iA  frte  ^tfryn^  ftr  the  meaiM  of 
^wjOmf^  them  to  the  he«t  adTantage, 
n/WJimWufn  Ut  the  ffrotimtmn  of  the  ncbeme. 
AU.'fJ*pn.  V,  liiMhop  of  Wf/rc^JiUr,  \x,  328 
3/  Alibmiffh  there  be  retiion  to  fFUHpect 
itMl  A  aehool  wm  hi  eonnexion  with  tbe 
Church  of  Kngland,  in  the  absence  of  any 
tire  eirliJence  confining  the  l^enefit  of 
charity  to  ntemberi  of  the  Cbnreb  of 
', — the  tiMun  bcring  been  to  admit 
4M 


r.R.  i  Vnt'TTTT  FiKiTX- 


T^  diC!L  Thar,  w^jerevisr  a  ^""''■**'" 
occnrTeti  in  liie  wH  izi  rk^TTtxr  of  sobs^  it 
m&  sccompanieti  by  ^tie  pnrrnaaa  ^^ 
tbev  iooold  ^akA  zn  order  of  pcxnueenifiiier 


,_       Church 
■■hipfitire 
^^■behaf 
■■ttM 


anitfaat  cfaere  w^a»  no  sndl  pnrriiifi  it  !■ 
27aod«oa^ : — HruL  to  indkaze  cfaas  tbe  sou 
were  izitended  to  take  by  partacnlar  dexzip- 
tfoa.  and  die  zrmdiOQ:*  is  a  class.  East  r. 
TwffynL  ix.  71S 

GRFL\T  BRIT AIX  — LEGACY  FOR 
THE  BEXEFIT  AXD  ADVAN- 
TAGE OF. 

Stc  Chakit.vble  Trust  om  Use. 

GUARANTEE. 
See  Prescipal  asd  Surett. 

GUARDIAN. 

See  IxFAxr — Lunatic — ^Rsckites. 
Teatamentary   guardian   of    an   IdBot 


GUARDIAN. 


HEIRLOOMS. 


trustee,  who  was  residing  oat  of  the  juris- 
diction, appointed  guardian  ad  utem, 
•  without  eitner  the  appearance  of  the  iiKfant 
in  Court,  or  a  conunission.  Shuttleworth  v. 
Shuttleworth^  ii.  147 

GUARDIAN  AD  LITEM. 

See  Appendix,  vol.  ix,  pp.  xxvi,  Ixxvi ;  yol. 
X,  pp.  xxiv,  lii,  Ixvii — ^Infant. 

A  g^uardian  ad  litem  to  a  defendant 
shown  hy  affidavit  to  be  a  lunatic,  but  not 
so  found  bj7  inquisition,  appointed  without 
a  commission,    Piddock  v.  Smith,     iv.  395 

GUIANA. 
See  MoBTOAooB  and  Mobtgagek. 

HABEAS  CORPUS. 
See  Motion. 

HALF  BLOOD. 

See  Nephew. 

HEARING. 
See  Amendment  —  Creditoiis*    Suit  — 
Costs  —  Evidence  —  Injunction  — 
Inquiby — Witness. 

If,  at  the  hearing  of  the  cause,  it  be 
stated  and  admitted,  that  a  defendant  on 
the  record  has  become  bankrupt  since  the 
institution  of  the  suit,  the  plaintiff  is  not 

gi  ordinary  cases)  at  libertv  to  disregard 
e  bankruptcy,  and  take  a  decree  against 
the  defendant,  as  if  no  bankruptcy  had 
occurred ;  but  the  cause  wiU  be  ordered  to 
stand  over,  that  the  assignees  may  be  made 
parties.    Fussd  v.  Elwin,  vii.  29 

HEIR  AT  LAW. 

See  Alien  —  Amendment  —  Chaboe — 
Conversion — ^Debtor  and  CREDrroR 
— ^Devise — Discovery — Evidence — 
Preliminary  Inquiries — Statutes, 
Construction  of,  4  ^5  Will.  4,  c.  22 — 
Void  Devise — ^Voluntary  Deed. 

1.  The  heir-at-law  of  the  vendor  of  the 
real  estate  is  a  necessary  party  to  a  suit  by 
the  administrator  of  the  vendor  against  the 
purchaser  for  specific  performance  of  the 
contract.    Roberts  v.  Marchant^         i.  547 

2.  An  heir-at-law,  bv  his  answer  admit- 
ting the  execution  of  the  will  under  which 
the  plaintiff  claims,  but  alle^ng  that  it 
was  revoked  by  a  subsequent  will,  whereby 
the  estate  in  question  was  devised  to  the 
defendant,  which  subsequent  wiU  was  un- 
intoitionally  destroyeo,  and  sabmittiDg 
either  that  the  subseaaent  will  cfoghi  to  be 
established,  or  that  mat  was  an  mtestacy, 
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— is  not  entitled  to  an  issue  devisavit  vel 
non.     Whittaher  v.  Newman,  ii.  229 

3.  The  defendant,  in  such  a  case,  not 
giving  any  evidence  of  the  allied  revoca- 
tion beyond  the  mere  statement,  which  was 
read  by  the  plaintiff  from  the  answer,  is 
not  entitled  to  any  inquiry  respecting  it, 
and  the  Court  wiU  declare  the  will  esta- 
blished. Ih, 

4.  The  testatrix  devised  and  bequeathed 
her  real  and  personal  estate  in  trust,  as  to 
the  real  estate,  for  sale,  as  soon  after  her 
decease  as  conveniently  could  be,  and  de- 
clared that  the  trustees  should  stand  pos- 
sessed of  the  proceeds  of  the  sale  as  a 
fund  of  personal  and  not  real  estate,  for 
which  purpose  such  proceeds,  or  any  part 
thereof,  should  not,  in  any  event,  lapse  or 
result  for  the  benefit  of  her  heir-at-law; 
and,  after  giving  legacies,  the  testatrix  di- 
rected her  trustees  to  pay  and  apply  tibe 
residue  of  her  estate  and  effects  as  she 
should,  by  any  codicil  to  that  her  will,  di- 
rect or  appoint.  The  testatrix  made  no 
codicil : — Held,  that  the  heir-at-law  was 
entitled  to  the  proceeds  of  the  real  estate 
undisposed  of  by  the  will.    FUch  v.  Weber, 

vi.  146 

5.  Li  a  creditors*  suit,  seeking  the  appli* 
cation  of  real  estate  in  the  pavment  of  de  ots, 
both  the  heir-at-law  and  devisees  of  the 
debtor  being  parties,  and  the  wiU  not  beinff 
admitted  by  the  heir, — ^the  Court  would 
neither  dismiss  the  bill  against  the  heir, 
nor  direct  an  issue  devisavit  vel  non  at  his 
request, — ^the  riffht  of  the  creditors  being 
paramount.       iypickemell   v.    Hotham, 

ix.  78 

6.  **  Inherit  ^  construed  in  the  sense  of 
succession  by  descent.    Eaet  v.  Twyford^ 

IX.  729 

HEIR  AT   LAW  AND  RESIDUABY 

LEGATEE. 

See  Heiutablb  Bond. 


HEIR  OF  ENTAIL. 
See  Parties. 

HEIRLOOMS. 

1.  Bequest  of  plate,  jewels,  and  other 
chattels  by  the  Earl  of  Abergavenny  to  his 
son,  Visconnt  Nevill,  and  his  heirs.  Earls 
of  Abergavenny, "  to  be  held  as  heirlooms,** 
with  a  direction  to  the  testator's  executors 
to  make  an  inventory  of  all  such  chattels 
and  effects ;  and  a  subsequent  bequest  by 
a  eodidl,  dedarinff,  that,  in  adrntion  to 
the  articles  and  things  he  had  in  his  will 
made  hdrloomsi  certain  other  articles 
should  be  conadrred  and  taken  to  be  heir- 
looms, ud  bequeathing  the  same  to  his 


I, l1  ,1 

I  II  lol'l 

.•I  ll.rl 


.ii,.,ii.v.  tr.. 


rdm^ 

'<]     'I'HiUtO. 

M  Ih, 
ii.-|.l> 

.Ill  n.oil.1 

.-r:-B.O."D  A>'D  WIPE. 

■..;7  ■■.7;-J:er.  her  ?i<ter.  »nd  her"ntpbw 
'V..  !.-..:£.  ai>  tni£"(E.  being  ibc  nitct 
'.;  i^«  !«iU£rlx  I : — Held,  ihai  the  LuiiUBd 
4.'.-i  wi^  tiMk  one  fhare  etch,  and  DM 
m^relr  one  •hare  beiKecn  them.    War- 

■£.  IIu-Fjandand  nifeasiipiedl)y*^«( 
niortpsf^c  the  eijuitible  interest  of  liit 
hiiiiliaiid  in  right  of  luB  wife  in  k  tenntf 
VL-ar-i.  'I'hc  mortgagee  tiled  hisUll  tpoft 
Ilic  huBlttnd  and  wife  and  the  truitteof 
tlic  lef;al  estate,  for  a  tbreclonire  and  h- 
Hi)(nniL-nt  of  the  teitn : —  Hdd,  npoD  Ac 
Hiithorityof  .StunrMV.  Gtam^NejrJ,  tbattht 
wife  wati  entitled  to  a  provision  for  herlift, 
liy  way  of  aettlcmcut,  out  of  the  morlgipi 
Iironii>ie».     Haruon  v.  Keating,  tv,l 

n.  A  married  woman,  entitled  to  a  le^. 
oiiiK'ared  hr  her  counKi  at  the  heaiiogol 
the  rnuM.',  and  claimed  her  ^iiitT  t** 
Ki-ttlvnicnt  out  of  ihe  fund.  The  lepr 
was  din'CIMl  to  !«  carried  to  the  fepanli 
nocoiiut  of  the  hii«tiand  and  vife.  Ik 
hu^liind  uaj  s  Sanknipt.  and  hi<  aiffneo 
*.M  hi*  istirtf;  in  sbo  Xi^xy.  ThticS- 
i';:»'r>  for  thi"  pcrchaicr  and  for  the^ii 
fcrr.vi;  ;.>  rsiir  the  cliim  of  the  rt 
;'r.i;.r  ,v.:t-.!<1:  tcii  lie  eoonMl  det» 


i,  K,T.  .biha 


HUSBAND  AND  WIFE. 


woman  *^  for  her  whole  and  sole  use  during  | 
her  life,  free  from  the  control  of  any 
future  hushand,  and  not  to  he  sold  or 
mortgaged,  and,  after  her  decease,  to  her 
heir  or  heirs ;  and  provided  her  child  or 
children  should  die  hefore  her,  then  that 
she  may,  at  her  decease,  leave  them  to 
whom  she  will  for  the  remainder  of  the 
term."  The  hushand  and  wife  demised 
the  premises  to  a  purchaser,  and  the  pur- 
chaser demised  them  to  another.  The 
wife  then  filed  her  hill  to  have  the  under- 
lease set  aside  : — Held^  that  the  gift  was  to 
the  separate  use  of  the  wife,  as  well  during 
the  present  as  during  a  future  coverture ; 
that  the  under-lessees  from  the  purchaser 
must  he  treated  as  having  notice  of  the 
wife's  mterest;  and  that  the  under-lease 
to  the  purchaser  should  he  set  aside,  hut 
without  costs.  Steedman  v.  Poole^      vi.  193 

7.  To  a  bill  hy  a  husband,  claiming,  in 
his  marital  right,  against  his  wife  and  the 
trustees  of  their  marriage  settlement,  part 
of  the  furniture  of  a  house  which  was  let 
furnished  at  an  entire  rent,  the  whole  of 
which  had,  from  the  time  of  the  marriage, 
been  received  by  the  wife  for  her  separate 
use,  and  seeking  to  have  the  rent  appor- 
tioned, the  answer  of  the  wife  set  up  a 
parol  agreement  by  the  husband,  made 
before  the  marriage,  that  the  wife  should 
possess  the  furniture  in  question  for  her 
separate  use,  although  it  was  not  included 
in  the  marriage  settlement: — Held,  that 
the  Plaintiff  had  no  equity  to  sustain  a 
suit  for  an  account  of  an  apportioned  part 
of  the  past  rents.    Simmons  y.  Simmons, 

vi.  352 

8.  That  the  Plaintiff  had  no  equity  to 
sustun  a  suit  for  the  apportionment  of  the 
rent  of  the  house  and  furniture,  in  respect 
of  his  alleged  interest  in  the  latter,  unless 
it  appeared  that  he  was  by  some  reason 
precluded  from  bringing  his  action  at  law 
to  recover  the  furniture  which  he  claimed ; 
and  that  the  Plaintiff  not  having  shown 
that  he  had  no  remedy  at  law,  the  bill 
must  be  dismissed.  lb, 

9.  Although  a  parol  agreement,  before 
marriage,  that  particular  chattels  of  the 
wife  snail  be  possessed  by  her  for  her 
separate  use,  is  not  binding  upon  the  hus- 
biuid ;  yet,  if  the  agreement  l^  acted  upon 
by  the  chattels  being  placed  under  the 
dominion  of  the  trustees,  and  treated  as 
separate  property,  the  agreement  may  be 
made  effectual.  lb. 

10.  Although  a  bequest  of  stock  for  a 
married  woman,  for  her  separate  use  for 
her  life,  and,  aher  her  decease,  for  her 
appointees  by  deed  or  wiU,  diieets  that 
any  appointment  hy  deed  shall  not  come 
into  operation  until  after  her  death,  the 
married  woman  is  not  thereby  restrained 
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from  anticipation,  or  prevented  from  ap- 
appointing  the  fond  hy  an  irrevocable 
deed.     Alexander  v.  Young,  vi.  393 

11.  By  a  post-nuptial  settlement,  a  sum 
of  money,  the  property  of  the  wife,  was 
vested  in  trustees,  upon  trust  to  pay  the 
income  as  the  wife  should  from  time  to 
time  appoint,  not  by  way  of  anticipation ; 
and  in  default  of  appointment,  to  the  wife 
for  her  separate  use,  independent  of  G., 
her  husband;  and  from  and  after  her 
death,  to  G.,  the  husband,  for  life ;  and 
from  and  after  the  death  of  the  survivor, 
to  the  children  of  the  marriage,  as  therein 
mentioned;  and  if  there  should  be  no 
children,  and  the  wife  should  survive  G., 
the  husband,  the  whole  trust  property  to 
be  paid  to  her ;  and  if  G.,  the  husband, 
should  survive  the  wife,  then  at  his  death, 
as  the  wife  should  appoint,  or,  if  no  ap- 
pointment, to  her  next  of  kin : — Held,  that, 
there  being  no  definite  term  during  which 
the  trustees  were  directed  to  pay  the  in- 
come as  the  wife  should  appoint,  or  for  her 
separate  use,  and  the  direction  to  pay  to 
herself  being  made  with  reference  only  to 
the  marital  rights  of  G.,  the  then  existing 
husband,  and  there  being  no  protection, 
by  the  express  words  of  the  settlement, 
afforded  against  a  future  marriage  of  the 
wife,  the  provision  for  the  separate  use 
and  the  clause  against  anticipation  had  no 
force  after  the  death  of  G.,  the  husband, 
and  during  a  second  coverture  of  the  wife: 
and  that,  therefore,  the  second  husband 
had  power  to  assign  the  interest  of  the 
wife  m  the  trust  property.  In  re  the  Act 
10  fr  11  Vict.  c.  96,  and  In  re  Gaffee's 
Settlement,  vii.  101 

12.  In  the  joint  answer  of  a  husband 
and  wife  to  a  creditors*  bill  for  i>a7ment 
out  of  an  estate  of  which  the  wife  was 
administatrix,  the  wife  alone  set  up  the 
Statute  of  Limitations  as  a  defence  to  the 
suit : — Held,  that  the  interest  of  the  wife 
was  not  so  merged  in  the  coverture,  that 
the  Court  would  disregard  her  separate 
defence ;  and  that  the  statute  was,  for  the 
protection  of  the  estate,  sufficientlyjpleaded 
by  the  wife  alone.    Beeching  y.  Morphew, 

viii.  129 

13.  The  obligation  imposed  upon  a  hus- 
band, suing  for  the  property  of  his  wife, 
of  doinff  equity  by  making  a  settlement,  is 
not  enforced  by  the  Court  upon  the  bill 
being  filed,  nor  upon  the  oecree  being 
made,  where  the  interest  is  in  reversion 
(for  the  Court  only  deals  with  the  interest 
in  possession) ;  but  the  obligation  is  en- 
forced when  the  property  comes  to  be  dis- 
tributed.    Osbom  V.  Morgan,  ix.  432 

14.  On  the  principle  that  marriage  is  a 
gift  of  the  personal  property  of  the  wife 
to  the  husband,  there  is  no  distinction  be- 
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tween  property  to  which  the  wife  is  enti- 
tled ia  equity  and  property  to  which  she 
is  entitled  at  law.  lb, 

15.  The  wife's  equity  for  a  settlement 
does  not  depend  on  any  right  of  property 
in  her,  hut  rests  on  the  control  whicn 
Courts  of  equitjr  exercbe  over  propert)r 
falling  under  their  dominion.  lo. 

16.  The  right  to  a  settlement  is  an  ohli- 
eation  which  the  Court  fastens,  not  nfoa 
the  property,  hut  upon  the  right  to  receive 
it.  lb. 

17.  Origin  of  the  wife^s  equity  for  a  set- 
tlement.   S.  C.  iz.  434 

18.  The  Court  cannot  take  the  consent 
of  the  wife  to  part  wil^  her  reversionaiy 
^terest.  lb* 

19.  The  consent  of  the  wife  taken  in  a 
Court  of  eauity  to  part  with  her  interest  in 
property  ahout  to  he  distributed,  is  not 
analogous  to  a  fine  at  law  with  respect  to 
real  estate.    S.  C.  ix.  435 

20.  A  Court  of  equity  will  not  lend  it- 
self as  an  instrument  to  enable  a  husband 
to  acquire  a  right  in  his  wife's  property, 
which  he  has  no  means  of  acquiring  at  law. 

lb. 
31.  If  a  wife  thinks  proper  to  keep  up  an 
establishment  against  the  wishes  of  the 
husband,  what  is  sum>lied  for  the  establish- 
ment will  be  a  consiaeration  for  payments 
out  of  her  estate  on  that  account.  Hughes 
Y.  Wells,  ix.  749 

22.  That,  the  proceeds  of  the  settled 
funds  having  been  placed  to  the  wife's  ac- 
count at  her  bankers,  and  applied  prind- 
paUy  to  the  current  expenses  of  the  esta- 
blishment of  her  hui^iMuid  and  herself  by 
the  order  and  direction  of  the  wife,  the 
husband  being  the  agent  in  their  applica- 
tion— as  to  monies  so  applied,  there  was  a 
defective  appointment,  wnich  ought  to  be 
aided  by  the  Court.  lb. 

23.  If  the  husband  have  not  in  any  de- 
gree influenced  the  acts  or  conduct  of  the 
wife,  there  is  no  reason  why  (the  wife 
having  been  constituted  a  feme  sole  by  the 
settlement)  her  assets,  including  the  trust 
funds  which  have  become  her  assets  by  the 
exercise  of  her  power,  should  not  be  bound 
to  the  same  extent  as  the  assets  of  any  other 
person,  not  under  the  disability  of  coverture, 
would  be  bound  in  the  same  drcumstaoces. 

lb. 

24.  The  rights  of  married  women  may 
be  barred,  ana  their  estates  affected,  by  ac- 
tive participation  in  breaches  of  trust,  and 
if— their  powers  bavins  been  exercised  by 
will — the  trust  fands  become  their  assets, 
they  must  be  liable  for  those  breaches  of 
trust,  senible.  But  the  fact  of  a  married 
woman  having  permitted  her  husband  to  re- 
ceive the  trust  funds  does  not  preclude  a  rieht 
to  relidPby  her  or  her  appointee,  for  tnat 
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would  be  to  defeat  the  porpoee  for  which 
the  trust  was  created — the  protection  of 
the  wife  agtunst  the  husband.  lb. 

25.  A  married  woman,  whose  husband 
did  not  maintain  her,  held  not  to  be  enti- 
titled,  as  asainst  a  particular  assignee  of 
the  husbanc^  to  maintenance  out  of  the  in- 
come of  the  real  and  personal  estate  to 
which  she  was  entitled  in  equity  for  her 
life.  Tidd  Y.  Lister,  BassUY.Zdster^  x.  140 

26.  As  against  purdiaaeni  for  Tsbe 
from  the  husband,  of  the  life-interesi  of  Ae 
wife,  equity  will  follow  the  law,  which 
gives  to  the  husband  the  power  of  dealiii| 
with  the  income  of  his  wife's  prcqperty,  aad 
will  not  put  in  force  the  rule  that  be  whs 
comes  into  equity  must  do  equity,  whenfay 
purchasers  would  be  involved  m  inauiiiei 
mto  the  relations  between  huabena  aad 
wife,  their  property,  and  meana  of  muakt- 
nance.  ^ 

27.  Distinction  between  the  cmm  it 
which  a  wifb  takes  an  absolute  interest  m 
her  property,  and  those  in  which  ahetaku 
a  life-interest  (mly ;  and  between  eaaei  tf 
an  assignment  by  the  husband  of  iSk 
wife's  property  to  his  general  asiigiipe  m 
his  bankruptcy  or  insolvency,  and  <h  an  li- 
signment  to  a  particular  aeangnee  for  lafae 

28.  Monies  coming  to  ibe  hands  of  ikt 
receiver  in  a  cause  in  which  the  husi— i 
and  w^e  are  parties,  mi^^  be  considsndsi 
not  reduced  into  possession  hj  tiie  hushsid; 
but  where  the  husband  baa  created  iaeiHi- 
hranees  <m  the  property  in  whidi  he  te- 
came  interested  in  rigm  of  his  wife,  aad 
the  Court  has  ordered  the  monies  to  be 
applied  in  favour  of  the  ineambfiDOcrii 
the  effect  is  to  divest  the  title^  and  redHi 
into  possession  the  Hioaiea  wboch  were  iSk 
subject  of  the  order.  ik 

29.  Settlement  of  the  whole  of  the  dksn 
of  a  married  woman  bk  the  estate  of  m 
intestate  upon  the  married  woman  and  htf 
children,  with  a  provisMB,  that,  if  Aoi 
should  be  no  children,  and  the  hsBbeii 
should  survive  the  wife,  the  asaigirts  tf 
the  husband  should  take  the  fhud^  the  csk 
being  one  in  which  the  husband,  boM  ai 
uncertificated  banknqyt,  had  mantied  * 
infant,  and  afterwards  abandrOiied  ha* 
Gent  V.  Harris,  x.  W 

80.  By  a  mandage  8ettlemeBt»  anettiM 
was  conveyed  to  trustees,  upon  trait  H 
pay  the  rents  and  profits  to  the  JBtaAi 
wife  during  her  life,  for  her  senarata  im^ 
but  the  same  to  be  wplied  for  tne  benefit 
of  herself,  and  also  for  the  siq^Qrt,  M^ 
tenance,  and  education  of  the  chiUbRn  d 
the  marriage ;  and,  after  the  daeasse  eff  Ai 
wife,  to  tl£  use  ef  the  hnsbend,  mik  it- 
mainder  to  his  first  and  other  soas  in  td; 
and  it  was  provided^  thai,  incMts 
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tion  should  take  place,  by  reason  of  any 
disagreement  or  otherwise,  between  the 
husband  and  wife  after  the  marriage,  the 
rents  and  profits  should,  from  the  time  of 
such  separation,  during  the  joint  lives  of 
the  husband  and  wife,  be  paid  to  the  hus- 
band for  his  own  use,  but  without  prejudice 
to  the  right  of  the  wife  to  receive  them  for 
the  remainder  of  her  life,  in  case  she  should 
survive  her  husband.  Upon  a  claim,  filed 
by  the  husband  against  the  trustees  and 
the  wife,  to  enforce  the  proviso: — Held, 
that  the  separation  referred  to,  if  it  received 
a  judicial  construction,  could  not  be  con- 
strued as  applying  to  an  accidental  and 
temporary  separation  arising  from  the  state 
of  health  of  the  parties,  or  from  the  neces- 
sity or  convenience  of  residing  in  different 
places  with  their  mutual  concurrence,  nor 
to  a  separation  arising  from  the  absence  of 
the  husband  on  business  ;  but  that  it  must 
be  construed  to  mean,  either  a  separation 
by  contract  between  the  husband  and  wife, 
or  the  result  of  proceedings  in  a  Court  of 
competent  jurisdiction.  Cartwnght  v. 
Cartwright,  x.  630 

31.  That,  supposing  the  proviso  to  be 
valid,  a  Court  of  equity  would  not  give 
effect  to  it  in  favour  of  the  husband,  where 
the  separation  had  taken  place  under  the 
sentence  of  a  Court  of  competent  jurisdic- 
diction,  foimded  upon  the  misconduct  of 
the  husband,  entitlmg  the  wife  to  a  divorce 
k  mensft  et  thoro.  lb, 

32.  But,  whether  the  proviso  for  the 
event  of  a  separation  was  not  wholly  void, 
or  whether  it  could  be  supported  by  con- 
struing the  settlement  as  making  a  provi- 
sion mr  the  wife  and  children  so  long  as 
the  wife  should  reside  in  the  house  of  the 
husband,  and  to  go  over  upon  her  ceasing 
to  do  HO — quctre.  lb, 

33.  The  interest  of  a  married  woman  in 
the  proceeds  of  real  estate,  devised  by  the 
will  under  which  she  took  such  interest, 
upon  trust  for  sale,  held  to  pass  by  her 
deed  executed  and  acknowledged  according 
to  the  provisions  of  the  stot.  3  &  4  Will.  4, 
c  74,  for  abolishing  fines  and  recoveries, 
and  substituting  more  simple  modes  of  con- 
veyance, whether  such  interest  be  in  pos- 
session or  reversion,  and  whether  the  sale 
of  the  real  estate  be  or  be  not  made. 
Briggs  v.  Chamberlain^  xi.  69 

34.  Where  a  testator  had  directed,  that, 
in  the  event  of  the  marriage  of  his  daughter, 
a  certain  portion  of  his  property  should  be 
secured  to  her  and  the  issue  of  her  mar- 
riage, by  a  settlement  or  some  other  good 
assurance,  in  such  manner  as  his  trustees 
or  trustee  for  the  time  being  might  think 
fit,  the  Court,  on  an  application  to  which 
the  surviving  trustee  was  a  party,  improved 
of  a  power  in  the  settlement  made  on  the 
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marriage  of  the  daughter,  enabling  her  to 
appoint  bv  will  a  life  estate  in  the  property 
to    her    husband.      Charlton    v.    RmdaU^ 

xi.  296 


IDENTITY  OF  INTEREST. 

See  Joint-Stock  Company. 

IGNORANCE. 

A  plaintiff  may  be  entitled  to  relief  from 
a  contract  or  conveyance,  on  the  sronnd  of 
i^orance  and  mistake,  although  the  de- 
fendant with  whom  he  dealt,  and  against 
whom  relief  is  sought,  was  also  in  ignorance 
and  under  mistake — the  contract  or  con- 
veyance not  being  made  upon  the  principle 
of  compromising  doubtful  rights.  Reynell 
V.  Sprye^  viii.  222 

ILLEGAL  CONTRACT. 
See  Public  Pouot. 

ILLEGITIMATE  CHILDREN. 
See  CmLDRBM. 


IMMATERIALITY. 

Under  the  74th  Order  of  April,  1828. 
the  Master  does  not,  on  the  ground  of 
immateriality,  overmle  exceptions  for  hi- 
sufficiency,  unless  it  is  clear  that  the 
question  cannot  be  material.  If  the 
materiality  be  doubtfrtl,  the  case  is  not 
within  the  Order.      Tipping   v.    Clarke, 

ii.  383 

IMPERTINENCE. 
See  PLKADma. 

IMPLICATION. 
See  EsTATB  in  Feb — ^LsoAcr. 

1.  A  devise  and  bequest  of  real  and 
personal  estate  upon  trust  for  the  children 
of  the  testator,  subject  to  the  dower  and 
thirds  at  common  law  of  his  wife,  followed 
by  a  direction  to  anply  the  rents,  issues, 
and  profits,  after  deducting  the  dower  and 
thirds  of  his  wife,  to  the  maintenance  of 
the  children,  is  not,  by  implication,  a  sift 
of  any  interest  in  the  estate  to  the  ^t. 
Adams  v.  Adams,  i.  &87 

2.  A  marriage  settlement  declared  the 
trusts  of  a  sum  of  stock  to  be,  that,  daring 
the  jomt  lives  of  the  husband  and  wife,  the 
dividends  should  be  paid  to  the  wife  for 
her  separate  use :  and  if  she  should  die  in 
the  husband's  liietime,  the  principal  sum 
should  be  transferred  to  him  absolutely ; 
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and  if  the  husbuid  should  die  in  the  nifc'a  | 
lifetime,  then  the  same  should  be  held  in 
trust  for  such  person  hs  the  wife  should  by  i 
will  appoint.  The  wife  sun-ived  the  hus-  ■ 
band  : — Held,  that  the  wifo  took,  by  impli- 
catioD,  a  life  interest  in  the  trust-fund. 
AUia  T.  Crawthay,  ix.  382 

IMPROVEMEKTS. 

Ste  Ao<iUTESCE7«CE — CoiiTRAcr — Mistake 

— Tenant  for  Life. 

1.  To  a  bill  \rhich  alleged  (amot^t 
other  thii^)  that  the  plaintiffs,  believing 
themselTes  to  be  entitled  under  a  devise  to 
«  dwelling-house  and  shop,  entered  into  an 
agreement  for  a  lease  of  tne  premises,  then 
in  a  dilap^ated  state,  to  a  tenant,  in  por- 
mance  of  which  the  tenant  expended 
tnoney  in  pulling  down  and  rebuilding  the 
premuea, — that  the  defendant,  who  was, 
as  it  afUrwards  appeared,  the  actual  owner 
of  a  moiety  of  the  property,  knew  the  true 
■tate  of  the  title,  and  had  made  a  claim  (o 
the  whole  property,  which  claim  he  re- 
peated a  few  days  before  the  improvements 
were  commenced, — that  he  knew  also  that 
the  improvements  were  being  made,  and 
that  the  plaintifi^  and  their  tenant  were 
acting  under  a  mistake,  and,  nevertheless, 
permitted  the  works  to  be  earned  on 
without  any  objection  during  their  pro- 
gress,— and  praying  that  the  defendant 
might  be  decreed  to  confirm  the  lease,  and 
in  the  meantime  be  reatrwned  from  evicting 
the  tenant ; — a  demurrer  for  want  of  equity 
was  allowed.  Matter  or  Keeper,  Fdloiri 
and  Scholars   of  Clare   HaU  v.   Harding, 

vi.  273 

2.  Held,  also,  that  in  such  a  case  the 
principle  is  the  same  whether  the  owner 
and  the  party  making  the  expenditure  by 
mistake  are  strangers,  or  tenants  in  com- 
mon of  the  property.  lb. 

3.  Tbat  the  owner  having  once  and 
recently  given  notice  of  his  claim  to  the 
property,  was  not,  in  order  to  exclude  any 
equity  in  respect  of  the  expencUture  on  tlit 
ground  of  mistake  by  the  party  in  posses- 
sion, or  of  acquiescence  on  bis  own  part, 
bound  again  to  assert  it  when  the  expendi- 
ture be^n,  or  while  it  was  going  on.      Ih. 

4.  That,  in  order  to  exclude  such  equitj-, 
it  was  not  necessary  that  the  notice  of 
his  claim,  given  by  the  claimant  to  the 
part^  in  possession,  should  disclose  any 
particulars  relating  to  his  title  ;  nor,  if  thr 
claim  which  lie  made  exceeded  irhat  he 
was  entitled  to,  was  the  party  in  possession 
justified  in  disregarding  it,  or  supposing  ir 
to  be  unfounded.  lb. 


INCLOSDRE. 
Set  CoiuioK  Lands. 


ISCLOStTRE  ACT. 
See  Act  of  Farliament. 


CS'COME  OF  RESIDUARY  ESTATE. 
See  Tenant  fob  Life  asd  Rb- 


INCOMPETENCr. 

INCUilBKANCE. 

See  Annihtt — Frioritt  or   Chasqe— 

Tbcbteb  and  CbotciIqdb  TBoar. 

DJCUMBBANCER. 
See  Notice — ^PMOBmr. 

INDEFINITE  ACTS. 
See  Injunctioii. 

INDEMNTTT. 

See    Interpleader  —  Hortoaoor   akd 
MoKTaAOEE — Specoic  Fekformamce. 

DTDEFENDENTS. 
See  Trustee  and  Cestui  qttx  Tbi^i. 

INDORSEMENT  ON  BILL  OB  CLADL 
See  Apprnddc,  vol.  ii,  p.  xxviL 

INFANCY. 
See  Hdsbaj(d  akd  Wipe. 

INFANT. 

See  Acquiescence — Appendix,  vol.  i,  p- 

X  xi  v — CoPTHOLD — Guardian — Jueis- 

DicnoN — Marri  AOB — ^Mortqaoor  aot 

MORTQAOEE NexT    FRIEKD SoUO- 

Ton — Tbustee  AND  Cestci  que  Trust. 

1.  The  motion  for  leave  to  enter  a  me- 
morandum of  service  of  a  copy  of  the  bill, 
under  the  24th  Order  of  August,  1841, 
needs  not  to  be  supported  by  an  afBdarit, 
showing  that  the  defendant  is  not  an  in- 
fant.     WeicK  T.  Welch,  i.  293 

2.  An  infant  plaintiff  coming  of  ige 
diuriog  the  progress  of  the  cause,  and  du- 
approving  of  the  proceedings,  cannot  ap- 
pear in  the  proceedinga  by  counsel  other 
than  those  who  appear  fbr  the  plMDtifi 
generally ;  he  can  only  complain  w  or  re- 
pudiate the  proceedingB  by  ""^^g  Ihen 
the  subject  of  a  spedal  uppHration  .Bal- 
lard v.  WitiU,  B.1W 


INFANT. 

3.  Payment  by  a  trustee  to  an  infant 
cestui  que  trust,  nineteeu  years  of  age.  on 
the  false  representation  by  herself  and  her 
parenta  that  i^bc  hod  attained  the  age  of 
twenty-one,  held  to  be  a  discharge  to  the 
trustee  for  the  sum  so  paid  ;  but  a  release 
executed  by  the  iniant  to  the  trustee  of  all 
demands  in  respect  of  the  tiust,  held  not 
to  be  a  bar  to  a  suit  by  the  same  cestui  que 
trust  against  the  trustee,  although  such 
■ait  was  not  brought  until  seven  years  after 
the  cestui  que  trust  had  attained  twenty- 
one.     OverloH  y.  Banister,  iii.  503 

4.  The  drcumaUnce  that  infanU  are  re- 
nding in  two  different  parts  of  the  king- 
dom, is  not  a  sufficient  ground  for  dispens- 
ing with  the  practice  for  assigning  a 
guardian  ad  litem  by  commission  or  upon 
their  appearance.     Mowtr  v,  Orr,    vi.  417 

5.  A  party  entering  upon,  and  taking 
the  rents  and  profits  of,  an  infant's  estate, 
may  be  sued  at  law  as  a  trespasser,  or  in 
equity  as  the  bailiff,  guardian,  and  trustee 
or  the  iniant,  at  the  election  of  the  plain- 
tiff.    WyllU  V.  EUiee,  vi.  605. 

6.  Where  it  appears  that  several  persons 
entered  on  and  held  the  estate  of  an  infant, 
one  of  such  persons  cannot  be  sued  by  the 
infant  in  equity  as  his  bailiff,  guardian,  or 
teostee,  far  an  account  of  the  rents  and 
profits  of  the  estate,  without  making  par- 
ties to  the  suit  the  others  of  such  persons. 

lb. 

7.  Articles  made  upon  the  marriage  of  a 
minor,  covenanting  to  settle  her  real  estate 
on  attaining  hernuyority,  for  the  benefit  of 
beraelf  andher  husband,  and  the  issue  of 
her  marriage,  preclude  the  husband,  during 
the  coverture,  from  doing  or  concurring  in 
any  act  inconsistent  with  the  articles,  but 
are  not  binding  upon  the  wife.  Pymm  v. 
InsaU,  Tii.  193 

INFORMATION. 
The  Conrt  disapproves  of  charity  iutbr- 


tions  got  up  by  public  meetings,  and 
iported  by  pubbc  subscriptions.  Atlor- 
'-Generat  v.  Bishop  of  Worcester,  ix,  369 


INGROSSOfG  CLERK. 
See  SupFREsaiMa  Depositions. 


INHERITANCE. 

SuAliss. 


INJUNCTION. 

Ste  Aaateuekt — Acmiuiescence — Adu- 

HiBTSATiOK  Scrr — ArriDAyrr— Aasxa- 

HENT—BlU:.  OF  ExCHAiraX — CONTEIfPT 
— Coi(TBACl^-CorrBOU>  — Dkicubkeb 
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iNJTmcnoN. 

— Gt)UITABLE  JDRISSICTIOH  —  E4)UTT- 

ABLK  Set-off — Porbiom  Attachment 
— IIusB  AKD  AND  Wife— Improvembstb 
— Intgrfleader — InaoLVEMT  Debtor 
— Joint-Stock  Company — JuiusDic- 
TioN — Mistake  or  Practice  at  IjAW 
— Nuisance —  Out8tandino  Term — 
Parties  —  Patent  —  Penai,tie8  — 
Pi-EADDfo — Principal  and  StmaTY — 
Railway  Company — Receiver — Ship 
— SpecDtc  Chattrls — Statiites,  Con- 
struction OF,  8  S-  9  Fief.  c.  18~Tau9T 
— Trustee  and  Cestci  que  Trust — 
Undue  Influence — ^Vemdob  and  P  ub- 
CHAHBR— Waste. 

1.  It  is  not  tbc  practice  of  the  Court  to 
look  into  the  answer  to  an  injunction  bill, 
for  the  purpose  of  determimng  whether 
the  answer  is  sufficient,  without  cxceptiona 
having  been  previously  taken  thereto,  not- 
withstanding the  answer  may  be  filed  so 
near  the  day  of  trial,  that  it  is  probable 
the  trial  will  be  had  before  the  proceedings 
can  be  stayed  by  the  result  of  a  reference 
in  the  usual  course.  If  the  answer  were 
a  mere  pretence  and  evaave,  it  might  be 
otherwise.    Scolson  y.  Oaurt/,  L  99 

2.  If,  in  Bucb  a  case,  the  answer  is  ex- 
cepted to  for  insufficiency,  the  Conrt  will 
look  into  the  exceptions  and  the  uuwer, 
instanter,  without  referring  them.  76. 

3.  Where  the  Master  has  certified  the 
defendant's  answer  to  be  insufficient,  the 
Court,  notwithstanding  the  plaintiff  haa 
been  dilatory  in  his  application  for  the 
injunction,  will,  on  the  eve  of  the  trial, 
look  into  the  ansiver  and  the  exceptions, 
inatanter,  to  determine  if  the  answer  if 
evasive.  lb. 

4.  The  goods  of  the  defendant,  and  the 
lease  of  certain  premises  belonging  to  hint- 
were  taken  in  execution  under  a  fi.  fa.  and 
sold  :  the  plaintiff  became  the  purchaser  of 
the  tenn,  and  was  put  into  possession  of 
the  premises  by  the  sheriff,  hut  no  assign- 
ment of  the  term  was  otherwise  made. 
The  defendant  afterwards  biooght  gecl- 
ment  and  recovered.  The  plaintiff  filed 
bis  hill  to  restrain  proceeding  in  the  ^ect- 
ment,  and  moved  for  the  imunction  upon 
the  answer,  by  which  the  defendant,  ad- 
mittine  the  pluntiff's  case,  inaiated  upon 
alleged  irregularities  in  the  execntion  of 
the  fi.  &.,  which,  it  was  argued,  rendered 
the  proceedings  in  that  execution  invalid 
at  law.  The  Court  grantedthe  injunction, 
with  liberty  to  the  plaintiff  to  take  such 
proceedings  at  law  as  be  might  be  adviaed 
to  perfect  hia    title,      /one*   v.  Hughti, 

i.883 

6.  Equity    eonfbaaed    on    the  answer. 

Bti^nek  v.  TnOmfc,  ii.  1 

6.  The  Court  will  not,  on  the  appUeatiMi 


INJUNCnOX 


of  a  mortgagee  oat  of  possession,  restrain 
the  mortgagor  from  proceeding  to  fell 
timber  growing  upon  the  mortgaged 
estate,  unless  the  security  is  insufficient. 
King  v.  Smith,  ii.  239 

7.  ^Miat  proportion  the  value  of  the 
mortgaged  property  should  bear  to  the 
mort^pged  debt,  in  order  to  be  deemed  a 
sufficient  security  within  the  rule  under 
which  the  Court  acts  in  restraining  waste 
by  the  mortgagor — qucere.  lb, 

8.  The  pendency  of  proceedings  before 
the  Judge  at  chambers  to  settle  the  pleas 
to  the  action  is  no  groimd  for  varying  the 
form  of  the  order  for  extending  the  com- 
mon injunction  to  stay  trial.  Woodall  v. 
White,  iii.  411 

9.  That,  where  the  opinion  of  the  Court 
was  not  clearly  for  or  against  the  plaintiff, 
H  would  be  governed  by  the  balance  of 
ineonrenienee,  on  either  side,  in  ^ranting 
or  reftising  the  injunction ;  and,  where  the 
damage  to  the  plaintiff  was  shown  to  be 
•man  in  amomit,  the  Court  would  not  pre- 
judice the  legal  question  b^  granting  the 
mjunetion,  but  would  require  an  aceoimt 
to  be  kept  pending  the  trial  at  law.  Cory 
T.  Yarmouth  and  Norwich  Railway,  iii.  593 

10.  Form  of  the  common  injunction 
lestraining  proceedings  at  law  touching 
the  matters  m  question  in  the  cause.  Lwnd 
T.  Blanshard,  iii.  81 

11.  Whether  the  Court  will  grant  an 
kgniiction,  restraining  a  party  from  taking 
a  ship  to  any  other  than  a  certain  port, 
Uiereby,  in  enect,  compelling  him  to  pro- 
ceed to  such  port — qucere,  Lidgett  v.  nU- 
Uamg^  iv.  465 

12.  After  an  injunction  had  been  grant- 
ed.  restraining  a  defendant  from  pemitting 
a  certain  injurious  effect  to  be  produced 
by  a  given  cause  (but  not  otherwise  re- 
straining any  definite  act\  the  apprehended 
injury  took  place,  but  tne  defendants  de- 
med,  to  the  best  of  their  belief,  that  it 
arose  from  the  alleged  cause ;  and  the 
Court,  in  such  circumstances,  refused  to 
treat  the  defendants  as  contumacious,  until 
it  should  have  been  conclusively  deter- 
mined by  a  verdict  at  law,  that  the  injury 
complained  of  was  produced  by  the  cause 
assigned.    Dawson  v.  Paver^  v.  424 

13.  The  verdict  of  a  jury  on  the  trial  of 
one  issue  had  found  tnat  the  forbidden 
cause  would  produce  the  effect ;  but  inas- 
much as  a  new  trial  of  the  issue  had  been 
directed,  the  Court  would  not  treat  the 
verdict  of  the  jury,  on  the  first  trial,  as 
sufficient  evidence  to  connect  the  cause 
with  the  effect,  for  the  purpose  of  pro- 
ceeding as  upon  a  breach  of  the  injunc- 
tion. ^  lb, 

14.  In  a  suit  for  an  injunction  against  the 
use  by  the  defendants  of  a  certain  name 
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and  mark  upon  their  gooda,  the  defend- 
ants admitted  the  use  of  the  name  and 
mark,  but  said  that  it  was  their  true 
name,  and  that  they  were  entitled  so  to  use 
it:  tlie  plaintiffs,  without  moving  for  the 
injunction,  went  into  evidence  in  equitx. 
At  the  hearing  of  the  cause,  the  Court 
being  of  opinion  that  the  evidence  did  not 
establish  the  plaintiffs^  right  to  the  injunc- 
tion, but  that  it  showed  the  defendants 
to  have  used  the  name  and  mark  in 
question  on  their  goods,  in  a  manner  whidi 
might  lead  purchasers  to  understand,  falsely, 
that  the  goods  were  manufactured  by  tne 
plaintiffs, — gave  the  defendants  the  optka 
either  of  having  the  bill  dismissed  ^^unst 
them,  without  costs,  or  of  having  the 
right  tried  at  law.      Rodgers  t.   SmM, 

tL325 

15.  The  bill  being  retained  for  %  jtar, 
with  liberty  to  the  plainti£&  to  bring 
an  action  at  law,  the  action  waa  bronghti 
and  the  plaintiffs  recovered  a  Ter&L 
The  Court  then  granted  the  injnnctina, 
and  ordered  the  defendant  to  pay  the 
costs  at  law  and  in  equity,  except  toe  oosti 
of  the  evidence  in  equi^.  Ih. 

16.  Upon  a  bill  for  an  injunctioii  to  re- 
strain the  defendants  firom  usinff  a  certaiB 
mark,  alleged  to  be  fraudulently  used  by 
them  on  goods,  in  order  untruly  to  deaole 
that  such  goods  were  manufactured  by  the 
plaintiffs,  the  Court  at  the  hearing  re- 
tained the  bill,  and  gave  the  plaintJiR 
liberty  to  bring  an  action,  but  refused  to 
direct  any  admissicms  to  be  made  by  the 
defendants  on  the  trial  of  such  action. 
S.a  vL  3S7 

17.  On  a  bill  for  an  injunction  to  pro- 
tect the  plaintiffs'  coal-mines  from  injnrj 
by  the  water  flowing  to  them  from  tM 
defendants*  colliery,  tne  Court  on  motion 
granted  an  injunction  restraining  the  de- 
fendants from  working  their  coal-mines  in 
any  places  which  might  injure  or  endanger 
the  plaintiffs*  mines,  untu  answer  or  mr- 
ther  order,  but  gave  no  directiona  tat  the 
trial  of  the  ri^ht  in  a  court  of  law.  Hie 
parties  went  mto  evidence,  and  the  eanse 
was  brought  to  a  hearing,  when  the  Court 
refused,  until  the  plaintiffs  had  esta- 
blished their  right  at  law,  to  make  the  in- 
junction perpetual,  but  retained  the  bill 
for  a  year,  giving  the  plaintiffs  liberty  to 
bring  such  action  as  they  might  be  advised, 
continuing  the  ii\]unction  in  the  meantime. 
The  Duke  of  Beaufort  v.  Morris,       vL  340 

18.  Qucere,  whether  the  present  prac- 
tice of  the  Court  is,  in  any  case,  upon  mo- 
tion (not  ex  parte^  to  grant  an  iiyunctioa 
for  the  purpose  of'^  protecting  a  legal  ri^ht 
which  is  not  admitted,  without  pioviding 
by  the  order  for  the  trial  of  the  nght  in  a 
court  of  law.    S.  C,  tL  849 


INJUNCTION. 


"INJURIOUSLY  AFFECTED." 


19.  The  circumstance  that  the  defend- 
ants submit  to  an  ii\junction  granted  upon 
an  interlocutory  application,  and  that  none 
of  the  acts  complained  of  were  subse- 
quently repeated,  is  no  objection  to  the  in- 
junction being  made  perpetual  at  the  hear- 
mg  of  the  cause.    S.  C,  vi.  350 

20.  Where  an  injunction  is  applied  for 
upon  a  distinct  ground,  which  fuls,  it  will 
not  in  general  be  granted  upon  another 
sround  which  has  not  been  put  forward, 
but  which,  it  appears,  might  have  been 
put  forward  in  tne  circumstances  of  the 
case.     CasteUi  v.  Cooky  yiL  89 

21.  An  injunction  granted  to  restrain 
the  use  of  a  secret  in  ue  compounding  of 
a  medicine,  not  being  the  subject  of  a  pa- 
tent, and  to  restrain  the  sale  of  such  medi- 
cine by  a  defendant,  who  acquired  a  know- 
ledge of  the  secret  in  violation  of  the  con- 
tract of  the  party  by  whom  it  was  com- 
mmiicated,  and  in  breach  of  truat  and  con- 
fidence.   Moriaon  y.  Moati  ix.  241 

22.  A  plaintiff  not  having  the  privileges 
of  a  patentee,  may  have  no  title  to  be  pro- 
tected in  the  exclusive  manufacture  and 
sale  of  a  medicine  aaainst  the  world ;  but 
he  may,  notwithstanding,  have  a  good  title 
to  protection  against  the  particular  de- 
fendant. Ih, 

23.  The  case  of  a  secret  acquired  by  a 
breach  of  fiuth  or  confidence,  but  commu- 
nicated to  a  purchaser  for  value,  without 
notice  of  any  obligation  affecting  it,  distin- 
guished from  that  of  a  party  whose  claim 
of  right  to  use  the  secret  is  that  of  a  volun- 
teer. Ih, 

24.  The  Court,  in  interfering  in  such 
cases  upon  the  ground  of  faith  or  confidence, 
fastens  upon  the  conscience  of  the  party, 
and  enforces  the  obligation  against  hun,  as 
it  enforces,  against  a  pirty  to  whom  abenefit 
is  given,  an  obligation  to  perform  a  promise 
upon  the  faith  of  which  the  benefit  has 
been  conferred — SemhU,  Ih, 

25.  The  ii\junction  restrained  the  sale  of 
medicine  by  the  defendant  under  the  name 
of  the  medicine  prepared  according  to  the 
secret  prescription,  not  on  the  ground  of 
the  use  of  the  name  alone,  but  Decause  it 
was  by  the  use  of  the  name  that  the  de- 
fendant was  availing  himself  of  the  breach 
of  faith  and  contract.  Whether,  apart 
from  that  ground  of  interference,  the  Court 
would  have  restrained  the  use  of  the  name 
before  the  plaintifi^s  right  had  been  esta- 
blished at  law — quoere.  Ih, 

26.  On  a  bill  to  restrain  the  exercise  of 
a  legal  right,  it  is  the  duty  of  the  plaintiff 
to  satisfy  the  Court  that  there  are  sabstan- 
tal  grounds  for  doubting  the  existence  of 
the  legal  right.  Sparrow  v.  The  Oxford^ 
Worcester^  and  JVolvirhampUm  Railway 
CMBpany,  ix.  441 
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27.  Although  the  Court  has  power  to 
restrain  parties  from  usine  a  building 
which  has  been  erected  in  a  torm  that  is  in 
violation  of  the  terms  of  a  contract  or  of  an 
Act  of  Parliament,  yet  a  small  excess  in 
the  height  of  a  buildine  beyond  that  to 
which  it  mi^ht  lawfully  have  been  raised, 
where  no  irreparable  injury  arises  from 
such  excess  in  height,  would  not  be  a 
case  in  which  the  Court  would  interfere  by 
interlocutory  injunction  to  restrain  the  use 
of  the  builmng  after  it  had  been  erected. 
The  Warden,  Sfv,,  of  Dover  Harbour  v. 
The    South    Eastern    Railway    Company^ 

ix.  493 

28.  The  Court  refused  to  grant  an  in- 
junction at  the  suit  of  Flavel,  to  restrain 
Harrison  from  making  and  selling  a  stove 
by  the  name  of  ''  FlaveFs ''  Patent  Kitch- 
ener, on  the  ground,  first,  that  Flavel  had 
fidsely  assumed  to  describe  the  article  as 
being  patented ;  and,  secondly,  that  he  had 
known  of  the  use  of  the  name  by  Harrison 
four  months  before  he  implied  for  the  in- 
junction. But  the  Court,  not  deciding  the 
question  whetheif  Flavel  had  or  had  not  a 
legal  remedy,  retamed  the  bill,  giving  him 
lil^rty  to  bring  an  action.  Flavel  y.  HoT' 
rison,  x.  467 

29.  The  plaintiff^,  who  represented  the 
original  patentees  of  an  article,  the  patent 
for  the  manufacture  of  which  had  expired, 
continued  to  use  labels  on  their  goods 
printed  firom  the  original  blocks  belonging 
to  the  patentees,  on  which  labels  the  goods 
were  described  as  patented.  The  deiend- 
ants  adopted  and  issued  labels  closely  re- 
sembling those  of  the  plaintifis.  And  under 
such  circumstances,  altnousrh  the  description 
of  the  plaintiffs'  goods  on  tneir  labels  as  be- 
ing patented  had  ceased  to  be  strictly  true, 
the  Court  granted  an  ii\junction,  restrain- 
ing the  defendants  firom  using  labels  bear- 
ing an  inscription  appearing  to  designate 
the  goods  contained  tnerein  as  being  manu- 
factured by  the  plaintifis.    EdelstenY,  Vick, 

xi.78 

30.  Cases  (as  of  waste)  in  which  delay 
in  applying  for  an  iniunction  may  not  lie 
deemed  to  preclude  the  parties  aggrieved 
from  obtaining  that  relief  upon  an  mterlo- 
cutory  application.  Attorney-General  v. 
EoiUake,  xi.  206 


INJUNCTION  TO  STAY  PEOCEED- 
INGS  AT  LAW. 

See  Appendix,  vol.  ix,  pp.  xxix,  IxxvL 

"INJURIOUSLY  AFFECTED." 

<SSm  Statutso,  CcaffSTBUonoir  of,  8  Viei, 

e.20,  S.6. 


1.  CircumstanceB  under  which  tlie  Court  I 
vill,  before  making  any  other  decree  in  the  ' 
ouue,  direct  an  intjuiiy  with  respect  to  b, 
doenment  which  is  msisted  upon  aa  affect-  i 
ing  the  interests  of  the  parties  in  the 
matter  in  question,  bnt  ia  not  produced. 
Hart  V.  Hart,  i-  I  , 

2.  AfterKveralreferencestotheHaster,  i 
■nd  after  the  cause  had  been  ar^ed  and 
judgment  given  on  flirther  directiona,  the  i 
Court  refused  to  star  the  distribution  of 
the  fond  and  direct  a  mrther  reference  with 
respect  to  a  new  case  as  against  certain 
ereditort,  which  cas«  it  did  not  appear  that 
the  parties  might  not  have  previously 
hronght  forward  and  which  was  not  proved 
bv  uie  evidence  adduced.  Philipi  v. 
pjajipt,  m.  301 

8<  Considerations  which  inflnence  the 
Conrt  in  ^ectiiw  inquiries  at  the  hearing 
of  a  cause  to  periect  Uie  evidence  on  behalf 
<tf  the  plaintifT;  and  distinction  where  the 
inqnines  are  sought  to  show  that  the  plain' 
tiff  is  entitled  to  relief  in  the  sui^  and 
where  the  title  to  some  relief  beine  proved, 
the  inquiries  are  to  be  directed  only  to  the 
e  of  that  relief.     iSimmonf  v.  Sim- 


HTQUIRT  BEFORE    THE  MASTER. 
Ste  EviDEitcK. 


INROLMENT  OP  ORDER. 


inroUed  at  the  application  of  either  party. 
iPGrtgor  v.  Topham,  iv.  162 

INSOLVENT  COURT. 
See  MosTQAOOB  akd  Mortoaoee. 

INSOLVENT  DEBTOR. 
Su  Goers— EouiTABLB  Set- off — Mo»t- 
OAOOR  AND  Mortoaoee — ^Vendor  amd 
FUBCKABER — WrrNBss . 

1.  The  assignee  of  an  insolvent  debtor 
is  a  necessary  party  to  a  bill  by  the  insol- 
vent, praying  that  an  inBtnunent  which 
belonsed  to  liim,  prior  to  his  insolvency, 
may  be  delivered  np  to  him,  and  an  in- 
junction to  restrun  proceedings  upon  it- 
Baltt  V.  StntU,  146 

2.  Under  the  stat.  7  Geo.  4,  c.  67,  all 
persons  who  are  creditors  of  on  insolvent 
debtor,  at  the  time  his  petition  fbr  dis- 
charge is  filed  in  the  Conrt  for  the  Relief 


mSULVENT  D)£BTOB. 

I  of  Insolvent  Debtors,  are  entitled,  t^iif 
proper  steps  for  that  purpose,  to  participate 

I  in  his  estate,  whether  the  same  have  at 
have  not  been  inserted  by  the  insolvent  ia 
his  schedule.     Borell  v.  Dana,  u.  440 

3.  An  insolvent  debtor  cannot,  on  the 
mere  allegation  thst  the  asrignee  in  the 
insolvency  colludes  with  a  debtor  to  the 
estate,  and  refuses  to  sue,  sustain  a  niitfo 
a  legacy  which  passed  by  the  asMgnmtiit 
of  nis  estate  and  effects  under  the  insol- 
vency, although  cbaivins  that  the  legacy, 
if  recovered,  will  afford  a  balance  after 
satisfying  all  his  debts,  and  praying  that 
the  legacy  ma^  be  paid  either  to  the 
assignee  or  to  himself;  nor  can  the  snit  be 
sustained,  even  if  the  provisional  assigiwc 
cannot  empower  another  par^  to  sue  fbr 
the  insolvent's  estate,  except  by  aBawiag 
such  other  party  to  sue  in  his  (the  asag- 
nee's)  name.    Major  v.  Avtland,       in,  77 

4.  Whether,  if  the  alleged  coUnson  at 
refusal  to  sue  were  proved,  the  insolvegt 
could  Bostain  such  a  suit — quart.  lb. 

5.  The  plaintiff  filed  his  petition  in  tht 
Court  of  Bankruptcy  under  the  pravinani 
ofthe  Act5&6 Vict.  c.  116,  for  the  «- 
liff  of  ineolrent  debtors  not  owins  more 
than  £300,  and  passed  his  ezannnatiaD, 
and  obtained  his  interim  and  final  orden 
for  protection.  He  then  filed  an  affidavit 
in  Uie  Court  of  Bankruptcy,  statiiw  that 
he  had  satisfied,  and  obtained  a  dist^ai]^ 
from,  all  the  creditors  named  in  ht 
schedule ;  and  that  he  had  notified  nidi 
satisfaction  and  discharge  by  public  adver- 
tisement. The  phuntiff  then  applied  to 
the  official  assignee  for  a  release  of  hit 
estate,  which,  according  to  the  provisicm 
of  Ihe  Act,  vested  in  such  assignee  on  the 
presentation  of  the  petition  ;  bnt  in  the 
absence  of  any  proviso  in  the  Act  fi>r  de- 
termining the  duties  of  the  oSual  aaaunee 
in  such  a  case,  the  pluntiff  was  nnabK  to 
obtain  any  release  or  reconveyance. 

plaintiff  tnen  filed  his  bill  a '  **■- 

fendant  as  morl 

of  an  estate,  which  had  been  i 
before  he  presented  his  petition  to  the 
Court  of  Bankruptcy.  Upon  the  objectiaii 
of  the  defendant,  that  the  estate  of  the 
plaintiff  (if  any)  was  vested  in  the  offidil 
assignee  : — Held,  that,  in  the  absence  of 
any  statutory  jurisdiction  on  the  subject  in 
the  Court  of  Bankruptcy,  and  npon  the 
submission  of  the  assisnee,  the  plaintiff 
was  entitled  to  sustain  tJae  suit  at  the  hear- 
ing.    Preston  v.  Wilton,  y.  185 

6.  Whether,  if  the  defendant  had  de- 
murred, the  bill  would  have  been  snataiDCd 
^-qutxre.  li. 

7.  The  clauses  of  the  statute  for  the  re- 
lief of  insolvent  debtors,  which  provide, 
that,  in  case  the  insolvent  ahall  be  cntitba 


1  aninrt  the  de- 
r  the  redemptin 


INSOLVENT  DEBTOR. 

to  Boy  copyhold  or  cnstom&ry  estate,  tbe 
usigament  to  or  certified  copy  of  the  ap- 
pointment  of  the  Buignee  shall  be  entered 
on  the  court  rolls  of  the  msnor,  Bnd  that 
the  Bsgignee  sball,  with  all  conTenient 
apeed,  make  sslc  of  all  the  estate  and 
effects  of  tbe  insolvent,  are  not  mandatorj', 
but  are  directory  only.  Cole  v.  Cola, 

vi.  617 

8.  The  omission  of  the  assignees  of  an 
■naoWent  debtor  to  sell  or  take  possession 
of  the  copyhold  estate  of  the  insolvent,  or 
to  canse  an  entry  of  the  BSBignment  or 
copy  of  tbe  appointment  of  the  assignee  to 
be  made  on  the  couit  rolls,  or  to  posBess 
themselves  of  the  copies  of  court  roU  for  a 
period  of  nineteen  years  after  the  uuol- 
vency,  whereby  the  insolvent  is  enabled 
to  retain  the  property  and  hold  himself  out 
as  the  owner,  and  mortgage  it  for  value  to 
a  person  who  had  no  actual  knowledge  of 
the  insolvency,  docs  not  constitute  an 
equitable  ground  for  giving  such  mort- 
gagee B  charge  in  priority  to  the  title  of 
the  assignee.  lb. 

9.  An  appointment  of  a  person  cluming 
to  be  a  creditor  of  an  insolvent  debtor, 
usignee  of  bis  estate  and  effects  in  the 
place  of  a  deceased  assignee,  on  condition 
that  the  person  so  appomted  shall  prove 
bis  debt  by  affidavit  on  taking  ont  his 
appointment,  such  debt  having  been  after- 
wards proved  accordingly,  is  a  valid  ap- 
pointment, entitling  the  party  so  appointed 
to  sustain  a  suit  for  the  purpose  of  recover- 
ing property  claimed  as  part  of  the  estate 
or  the  insolvent.  lb. 

INSPECTION. 
Order  upon  motion  before  the  hearing, 
tbat  the   plaintifia     and    their    witnesses 
abonld  be    allowed,  until  publicati  ~ 


INTEREST  OF  LEGACV. 

INSURANCE  AGAINST  FIRE. 
See  MORTGAQOR  AND  MottTOAaxE. 


INTEREST. 

See.  ANNirrrv — Debtor  aud  CREDnoB — 

Co-rUkUfnrra — Jo  int-Stock  Company 

^^AY  ov  PaocEEDinas— Vendor  and 

PURCHASEB. 

1.  Interest  on  debts  by  judgment  re- 
covered against  the  eiecutor.  Gaunl  v. 
Taylor,  ii.  414 

2.  The  reference  to  compute  interest 
under  the  4Cth  Order  of  August,  ISll,  on 
debts  not  by  law  carrying  interest,  may  be 
made  on  further  directions,  although  not 
made  at  the  hearing.     F&nloff  v.  Haynet, 

iv.  309 

3.  A  firm  in  India  collected  the  estate  of 
a  deceased  person  in  that  country,  under 
a  power  of  attorney  IVom  the  adiiunistra- 
truc  in  England,  and  remitted  the  amount 

I  their  agents,  a  firm  in  London,  with  an 


order  to  pay  it  to  the  administratrix  upon 
receiving  a  proper  discharge.  The  London 
firm  declined  to  pay  over  tbe  fund  to  the  ad- 


inspect  the  workings  by  the  de- 
fendants in  the  plaintiffs'  mme,  of  which 
the  defendants  were  lessees,  and  which 
mine  was  entered  and  worked  by  means  of 
A  shaft  in  an  adjoining  mine  belonging  to 
the  defendants.    Lewii  v.  Martk,    viii.  97 

INSPECTION  OF  DOCUMENTS. 
See  Appendix,  vol.  ix,  p.  luxvi. 


INSUFFICIENCY, 
See  Discovery. 


INSUFFICIENT  SECURITY. 
See  Tkuhtek  and  Cisstui  que  Trust. 


INSURABLE  INTEREST. 
SmFouct  or  Asscx^iCJt, 


ministratrix,  on  the  ground  that  the  letters 
of  administration  which  she  had  obtained 
did  not  bear  a  sufficient  stamp.  A  suit  wa* 
soon  afterwards  instituted  by  other  persona, 
cluming  to  be  next  of  kin  of  the  intestate, 
for  tbe  administration  of  tbe  estate,  and  to 
restrain  the  payment  to  the  intestate. 
The  London  firm  were  defendants  to  the 
suit.  No  application  was  made  to  par  tbe 
money  into  Court  for  upwards  of  ten 
years,  and  durinE  the  wbole  of  this  period 
it  remained  in  Uie  bands  of  the  London 
firm,  mixed  with  their  own  raonies : — Held, 
that  the  London  firm  was  not  liable  to  pay 
interest  on  such  monies.  Wolfe  v.  JiniOajr, 
vi.66 

INTEREST  OF  CHILDREN  IN  A 

SETTLEMENT. 

See  Husband  and  Wife. 

INTEREST  OF  LEGACY. 
Where  a  testator  bequeathed  an  annuity 
to  his  granddaughter  for  her  life,  and  di- 
rected, that,  if  she  should  die  during  the 
lifetime  of  his  widow,  the  annuity  ^ould 
be  paid  for  tbe  maintenance  of  the  children 
of  the  granddaughter,  and  that,  fhmi  and 
after  tbe  decease  of  bis  widow  and  grand- 
daughter, the  value  of  tbe  amount  of  tbe 
annuity  (such  a  sum  as  would  produce  it 
according  to  the  then  legal  rale  of  interest) 
should  Ik  pud  to  all  and  every  the  child 
and  children  of  the  granddaughter,  if  more 
tluin  one,  to  be  egnally  divided  amongst 
tbem  when  lod  aa  wey  ahoiild  rapMtmly 


INTEREST  OF  LEGACY. 


INTERROGATORIES. 


attain  the  age  of  twenty-one  years,  and  if 
there  should  be  but  one,  then  the  whole  to 
such  one  child,  with  a  gift  over,  in  case  of 
the  death  of  the  granddaughter  without 
issue,  who  should  attain  the  age  of  twenty- 
one, — ^the  children  of  the  granddaughter 
are  not  entitled  to  the  annuity  or  interest 
of  the  fund  a^r  the  death  of  the  widow 
and  their  mother,  until  they  attain  the 
age  of  twenty-one  years.    Festing  t.  AUen^ 

y.blb 

INTERLOCUTORY  PROCEEDINGS. 
See  EviDENCB. 

INTERPLEADER. 

See  Costs. 

1.  Circumstances  under  which  no  costs 
will  be  ordered  to  be  paid,  as  between  co- 
defendants,  in  an  interpleading  suit  Meux 
▼.  BeU,  i.  73 

2.  A  supplemental  bill  of  interpleader 
held  to  be  regular,  although  filed  in  respect 
of  a  sum  amounting  to  less  than  £10. 
Crawford  v.  Fisher^  i.  436 

8.  Observations  on  the  circumstances 
which  render  cases  properly,  or  not  pro- 
perly, the  subjects  of  interpleader.         Ih, 

i.  Semble^  a  suit  of  interpleader  ou^ht 
to  be  so  constituted  at  the  hearing,  that 
the  decree  may  embrace  the  whole  pro- 
perty, which  is  the  subject  of  the  claims 
of  the  defendants,  whereupon  the  Courtis 
required  to  adjudicate.  Ih, 

6.  A  life  insurance  company  received 
notice  of  an  assignment,  by  an  insurer  of 
a  policy  which  the  company  had  granted, 
and  the  insurer  afterwurds  became  bank- 
rupt. Soon  after  the  death  of  the  person 
whose  life  was  assured,  the  party  to  whom 
the  assignment  had  been  made  applied  for 
the  payment  of  the  sum  due  upon  the 
policy,  and  the  company  inquired  of  the 
assignees  of  the  bankrupt  whether  there 
was  any  objection  to  payment  being  made 
to  the  claimant.  The  assignees  did  not 
assent  to  the  payment,  but  made  no  posi- 
tive claim  to  the  policy.  In  the  meantime 
an  action  was  brought  upon  the  policy  by 
the  claimant  in  the  name  of  the  bankrupt, 
against  the  company : — Held^  that  it  was  a 
case  in  which  the  company  were  entitled 
to  file  their  bill  of  interpleader  against  the 

Elaintiff  in  the  action,  the  bankrupt,  and 
is  assignees  j  and  that  the  assignees,  who 
had  in  Uie  smt  shown  no  title  to  the  policy, 
must  pay  the  costs.     Fenn  v.  Eamonds^ 

V.  314 
6.  The  right  of  the  plwntiff  in  inter- 

S leader  is  to  be  protected  not  merely  from 
ouble  liability,  but  ftom  double  vexation ; 
and  he  is  not  therefore  bound  to  show  the 
498 


existence  of  an  apparent  title  in  each  of 
the  defendants  who  are  claimants  of  the 
property  in  dispute.  East  and  West  India 
Dock  Company  v.  Littledaky  vii.  57 

7.  The  stakeholder  is  entitled  to  reUdT 
by  suit  of  interpleader,  and  is  not  bound 
to  accept  an  indemnity  from  either  of  the 
claimants,  although  the  claimant  offering 
such  indemnity  snows  an  apparent  title  to 
the  property  in  dispute.  lb, 

8.  A  defendant  in  interpleader  cannot 
generally  be  ordered  to  interplead,  by 
bringing  or  defending  a  suit  m  respect 
of  the  property  in  question,  until  he  has 
put  in  his  answer,  or  the  bill  is  taken  pro 
con/esso  against  him;  but  where  the  de- 
fendant seeks,  as  an  indulgence,  time  to 
answer  beyond  that  which  the  general  rule 
allows,  he  must  satisfy  the  Court  that  the 
case  cannot  with  justice  be  put  in  a  course 
for  determination  without  further  delay ; 
and,  in  this  case,  the  further  time  was 
granted  only  upon  the  defendant  fordi- 
with  proceeding  to  try  his  legal  right  by 
defending  the  action  which  had  been 
brought  by  the  other  defendant  against 
the  stakeholder.  Ih. 

9.  The  plaintiff  in  interpleader  imder- 
takes  by  his  suit  to  use  all  proper  diligence 
to  get  in  the  answer  of,  or  take  the  bill 
pro  con/esso  against,  each  of  the  defendants ; 
and  if  any  delay  should  occur  in  such  pro- 
ceedings, any  defendant  ma^  &PP^7)  ^ 
against  the  plaintiff,  for  a  dissolution  of 
the  iniunction,  or  for  the  delivery  up  of 
the  subjectof  interpleader,  as  the  case  m^ 
be.  lb, 

10.  In  an  interpleader  suit,  to  determine 
the  right  of  conflicting  claimants  to  portions 
of  an  aggregate  fund,  the  Court  directed  in- 
quiries as  to  the  claims  of  the  several  defend- 
ants, and  reserved  further  directions  and 
costs.  One  defendant  obtained  a  separate  re- 
port finding  his  title  to  a  portion  of  the  fund, 
and,  bein^  unable  to  set  down  the  cause  on 
further  directions,  in  consequence  of  the 
claimants  of  the  other  portions  of  the  fund 
not  having  proceeded  to  establish  his  title, 
he  presented  his  petition  for  payment  of 
the  sum  found  due  to  him :  but  the  Court 
refused  to  order  such  payment  upon  peti- 
tion, or  imtil  the  cause  was  heard  on  Airtber 
directions  and  the  costs  of  the  suit  could 
be  disposed  of.    Bruce  v.  Elwin^       ix.  294 

INTERROGATORIES. 

See  Answer — Appendix,  vol.  ix,  pp.  xxix, 
Ixxvii  —  Debt  —  Parties  —  Supple- 
mental Bill — Witness. 

1.  The  affidavit  of  service  of  the  copy  of 
the  bill,  under  the  23rd  Order  of  August, 
1841,  on  the  motion  for  leave  to  enter  the 
memorandum  of  service  under  the  24th 


INTERROGATORIES. 


JOINT-STOCK  COMPANY. 


Order,  must  show  that  in  the  copy  served 
the  interrogating  part  was  omitted.  Gibson 
V.  Haines^  i.  817 

2.  A  sole  defendant,  who  is  specially  in- 
terrogated to  the  matter  of  the  bill,  and 
who  has  taken  an  office  copy  of  the  bill 
containing  the  interrogatories,  is  not  ex- 
empted from  answering  the  same,  on  the 
ground  that  the  interrogatories  are  not 
numbered  or  specified  in  a  note  at  the  foot 
of  the  bill.    Lynch  v.  LecesnCy  i.  626 

8.  Semble,  the  17th,  18th,  and  19th  Or- 
ders of  August,  1841,  do  not  apply  to  a 
Bnit  where  there  is  an  only  defendant.   lb, 

INTESTACY. 

See  Construction — Covenant — ^Heib  at 
Law  —  Next  ob'  Kin  —  Reseduabt 
Share. 

INTITULING  CAUSE. 
See  Motion. 

INVALID  CONTRACT. 
See  Husband  and  Wife. 

INVALID  EXECUTION  OF  POWER. 
See  E<)uiTABLE  Jurisdiction. 

INVESTMENT. 

See  Administration  —  Conversion  — 
Costs — ^Lunacy — Trustee  and  Cestui 
QUE  Trust — ^Vendor  and  Purchaser. 

The  testator  gave  to  the  executors  and 
trustees  appointed  by  his  will  so  much 
of  his  personal  estate  as  would  produce  a 
certain  annuity,  upon  trust  to  select,  ap- 
propriate, and  set  apart  the  same,  in  their 
uncontrolled  discretion,  and  pay  the  in- 
terest, dividends,  and  annual  produce 
thereof  to  his  widow  for  her  life  or  widow- 
hood; and  if  the  annual  produce  of  the 
personal  estate  and  effects  so  set  apart  and 
appropriated  should  from  any  cause  be 
increased  or  reduced,  his  widow  was  to 
receive  such  increased  or  reduced  interest, 
dividends,  and  annual  produce ;  and,  from 
and  after  her  decease  or  second  marriage, 
the  testator  directed  that  the  nersoual 
estate  and  effects  so  appropriatea  or  set 
apart  should  fall  into  his  residuary  estate. 
And  the  testator  empowered  his  trustees, 
at  their  own  discretion,  to  permit  the 
whole  or  anv  part  of  his  personal  estate  to 
remain  on  the  securities  on  which  the  same 
might  happen  to  be  at  his  decease,  or 
otherwise  to  convert  and  alter  the  same  at 
their  own  absolute  discretion.  The  tes- 
tator*s  personal  estate  was  invested  in 
foreign  rands.  The  trustees  did  not  exer- 
cise their  discretion  as  to  the  appropria- 
tion of  th«  investments  to  answer  the 
499 


annuity,  but  submitted  to  act  as  the  Court 
should  direct : — Held^  that  the  Court  would 
not  direct  any  appropriation  of  the  foreign 
funds  to  answer  the  annuity  to  the  widow, 
but  would  direct  the  annuity  to  be  raised 
by  the  purchase  of  Consols,  referring  it  to 
the  Master  to  inquire  what  part  of  the 
existing  investments  it  would  be  proper 
for  that  purpose  to  call  in,  having  regard 
to  the  interests  of  other  parties  under  the 
will.    PrendergastY,  Lushington^        v.  171 

IRREGULARITY. 

See  Amendment  —  Appearance  —  Db 
bene  esse  —  exceptions  —  motion — 
Office — Pleading — Taking  I^lead- 

INGS  OFF  FlLB, 

IRREGULAR  ORDER. 

See  Order. 

An  order  made  by  the  Master,  although 
obtained  irregularly,  and  ex  parte  as  to 
some  of  the  parties  in  the  cause,  cannot 
be  treated  by  them  as  a  nullity.  Hughes 
V.  WUUams^  vL  71 

IRREPARABLE  INJURY. 

See  Jurisdiction. 

ISSUE. 

See  Appendix,  vol.  ix,  p.  xxx ;  vol.  x,  p. 
xxiv  —  Construction  —  Decree  — 
Devise— Failure  of  Issue — Legact 
—  Remoteness  —  Specific  Perform- 
ance— Statutes,  Construction  of,  8 
(r  4  Will  4,  c.  27  ;  7  WUL  4  *•  1  Vict.  c. 
26 ;  Id.  88.  3,  24,  33— Trial  of  Issue. 

ISSUE  MALE. 
See  Legacy. 

ISSUE  ON  ACTION. 
See  TmiES. 

ISSUE  OR  INQUIRY. 
See  Rectifying  Sbttlement. 

JOINT  SOLICITORS. 
See  Partnership. 

JOINT  STOCK  BANK  SHARES. 
See  Mortgagor  and  Mortgagee. 

JOINT-STOCK  COMPANY. 

See  Jurisdiction  —  Mortgagor  and 
Mortgagee — Partnership — ^Parties 
— Railway  Company — Specific  Peb- 
FORicANCE — Title. 

I     1,  When  the  relation  of  tnistee  and 


JOINT-STOCK  COMPANY. 


cestui  que  trust  begins,  as  between  the  pro  • 
jectors  of  public  companies  and  such  com- 
panies.    Fos8  V.  Harhottle^  ii.  489 

2.  The  plaintiffs,  who  claimed  as  trustees 
of  a  dissolved  banking  company,  and  were 
proved  to  have  been  partners  in  the  com- 
pany, "held  entitled  to  sustain  a  suit,  as  re- 
presenting the  company,  against  a  defend- 
ant who  had  been  in  the  habit  of  transact- 
ing business  with  the  company,  and  had 
dealt  with  the  trustees  in  that  character, 
and  by  his  answer  to  the  suit  made  no 
positive  suggestion  that  the  plaintiffs  did 
not  sufficiently  represent  the  company. 
Gordon  v.  Pym^  iu.  223 

3.  Bill  by  some  of  the  shareholders  of  a 
joint-stock  bank,  on  behalf  of  themselves 
and  all  the  other  shareholders  (except  the 
defendants),  charging  the  directors  of  the 
bank  and  others  of  the  defendants  with 
fraudulent  misapplication  of  the  funds  of 
the  bank;  with  having  borrowed  from 
third  parties  (who  were  also  defendants) 
monies  in  the  name  of  the  bank,  for  pri- 
vate and  imnroper  purposes;  and  with 
having,  by  tneir  puolic  officer,  suffered 
judgment  to  be  recovered  against  the  bank, 
oy  such  third  parties,  for  the  amount  of 
such  advances,  in  order  that  the  same 
might  be  recovered  from  the  shareholders 
of  the  bank  ;  chaining  also  the  defendants 
with  making  use  of  the  proceedings  under 
the  judgment  to  enforce  payment  n*om  the 
shareh(3ders  of  a  call  of  £3  per  share,  not 
warranted  by  the  deed  of  association  ;  and 
praying  that  the  debts  and  liabilities  of  the 
iNUik  mi^ht  be  ascertained,  and  the  assets 
applied  m  satisfying  them,  and  an  injunc- 
tion issued  to  restrain  process  by  the  de- 
fendants (the  third  parties)  against  the 

Slaintiffs  under  the  judgment : — Held^  on 
emurrer,  that  certain  shareholders  of  the 
bank  who  had  paid  the  call  of  £3  per  share, 
and  who  were  thereupon,  by  express  en- 
gagement with  the  bank,  relieved  from 
proceedings  under  the  judgment,  were 
necessary  parties  to  the  suit ;  and  that,  in- 
asmuch as  such  parties,  not  being  named 
as  defendants,  must  be  regarded  as  plain- 
tiffs under  the  general  description  of  other 
shareholders,  the  suit  was  improperly 
framed  on  the  ground  of  misjoinder.  Lund 
V.  Blanshardy  iv.  9 

4.  That,  where  the  defendants,  the  third 
parties,  had  aided  in  the  misapplication  of 
the  funds  in  the  manner  stated,  they  might 
be  properly  made  defendants  to  a  suit  by 
the  cestui  que  trust ;  and  that  a  bill  seeking 
relief  both  agkinst  such  third  parties  and 
the  directors  of  the  bank  was  not  multi- 
farious, lb, 

5.  The  deed  of  association  of  a  joint- 
stock  company  provided  that  the  business 
of  the  company  should  be  transacted  by 
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six  directors  ;  four  directors  conducted  such 
business  for  a  considerable  time,  and  had 
various  dealings  with  a  third  party,  as 
agent  of  the  company : — Held^  that  it  was 
not  competent  to  such  third  party  to  object, 
in  a  suit  against  him,  that  the  four  directors 
did  not  sufficiently  represent  the  company. 
Benson  v.  Hadjield,  iv.  32 

6.  Amendment  of  a  bill  brought  by  some 
of  the  members  of  a  joint-stocK  company, 
on  behalf  of  themselves  and  all  the  other 
shareholders,  except  the  defendants,  by 
striking  out  *^  on  behalf  of  themselves  ana 
all  the  other  shareholders,^'  &c,  and  making 
it  the  bill  of  the  plaintiffs  named  on  the 
record  only.    Jones  v.  Rose,  iv.  52 

7.  A  suit  by  some  partners  in  a  joint- 
stock  banking  company,  on  behaif  of 
themselves  and  the  other  shareholders,  to 
restrain  a  creditor  of  the  company  from 
suing  the  shareholders  for  a  debt  alleged 
to  have  been  inequitably  created.  The 
common  injunction  restrained  the  defend- 
ants from  proceeding  at  law  against  the 
plaintiffs  touching  the  matters  in  question: 
— Ileld^  that  the  conmion  injunction  in 
terms  only  protected  the  plaintiffs  named 
on  the  record :  and  that,  therefore,  a  pro- 
ceeding by  the  defendants  against  the 
other  shareholders  not  individually  named 
was  no  breach  of  the  injunction.  Lundr, 
Blanshard,  iv.  290 

8.  That,  if  the  plaintiffs  on  the  record 
could  procure  the  other  shareholders  to 
submit  to  the  same  terms  as  the  plaintifi^ 
on  the  record  must  submit  to,  the  Court 
would,  on  an  interlocutory  application  by 
the  plaintiffs  on  the  record,  give  the  same 
relief  or  protection  to  the  other  share- 
holders as  to  the  plaintiffs  on  the  record.  Ih. 

9.  That,  in  tnc  circumstances  of  the 
case,  a  special  application  was  necessary  to 
give  the  full  benefit  of  the  injunction  to 
the  shareholders  not  named  on  the  record; 
and  that,  for  such  purpose,  it  was  necessaiy 
to  show  that  such  other  shareholders  stood 
in  the  same  situation  as  the  plaintiffs 
named  on  the  record,  but  not  necessary  to 
show  that  the  other  shareholders  were,  on 
the  merits  of  the  case,  entitled  to  the 
injunction ;  and  that  it  was  competent  to 
the  defendants  to  show  any  special  circum- 
stances which  would  midce  it  unjust  to 
extend  the  benefit  of  the  injunction  to  the 
other  shareholders.  2h. 

10.  Whether,  in  a  suit  by  a  few  of  the 
shareholders  of  a  company,  on  behalf  of 
themselves  and  the  other  shareholders,  it 
is  competent  to  some  of  such  other  share- 
holders, who  may  disapprove  of  the  suit,  to 
move  the  Court  that  the  suit,  so  far  as  it 
is  instituted  on  their  behalf,  may  be  stayed 
— quare,    S,  C,  iy.  299 

11.  The  solicitor  who  had  projected)  and 
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at  his  own  expense  brought  forward,  a 
scheme  for  making  a  railway,  entered  into 
an  agreement  with  the  persons  who  be- 
came the  provisional  committee  for  pro- 
secuting the  undertaking,  that  the  costs 
and  expenses  should  be  paid  by  such  soli- 
citor and  projector,  and  that  the  members 
of  such  provisional  committee  should  not 
be  personally  liable  to  him  for  such  costs 
and  disbursements,  but  that  the  same 
should  be  paid  out  of  the  fund  to  arise 
from  the  deposits  to  be  paid  on  the 
shares: — HeUly  that  this  agreement  was 
not  illegal  as  between  the  provisional  com- 
mittee and  the  shareholders,  regarded  as 
trustee  and  cestui  que  trust,  inasmuch  as 
the  trustee  was  entitled  to  be  indemnified 
by  his  cestui  que  trust  in  respect  of  the 
costs  and  expenses  properly  incurred. 
Parsons  v.  Spooner^  v.  102 

12.  Whether  the  contract  to  pay  future 
costs  out  of  the  deposits  was  illegal  as 
between  the  solicitor  and  client,  attending 
to  the  fact  that  the  client,  being  a  trustee, 
might  properly  stipulate  that  he  should 
not  be  personally  liable  for  the  costs  to  be 
incurred,  but  that  the  same  should  be  paid 
exclusively  out  of  the  trust  fund — qucere, 

lb, 

13.  One  of  the  members  of  the  com- 
mittee of  management  of  a  joint-stock 
company  sold  his  shares  to  the  committee, 
on  behalf  the  company,  at  a  price  not  ex- 
ceeding the  market  price  of  the  shares  at 
that  time.  The  shares  were  transferred  to 
the  trustees  in  trust  for  the  company,  and 
the  vendor  thenceforward  ceased^  to  inter- 
fere in  their  affairs.  Three  years  afler  it 
was  known  to  the  shareholders  generally 
that  the  shares  had  been  sold  to  the  com- 
pany, the  company  having  during  that 
time  continued  the  business,  and  having 
obtained  new  parliamentary  powers,  the 
plaintiff,  on  behalf  of  himself  and  all  the 
siiareholders  in  the  company,  filed  his  bill 
against  the  vendor  to  set  aside  the  sale 
and  transfer  of  the  shares  as  fraudulent, 
and  to  obtain  contribution  from  the  vendor 
towards  the  debts  of  the  company.  The 
Court  refused  to  disturb  the  siue,  and  dis- 
missed the  bill  with  costs.  Walford  v. 
Adiey  v.  112 

14.  Bill  against  the  directors  of  a  rail- 
way company,  provisionally  registered  but 
not  incorporated,  brought  by  A.  and  B. 
(alleging  themselves  to  oe  holders  of  scrip 
of  certam  shares  on  which  they  had  paid 
the  deposits),  on  behalf  of  themselves  and 
all  other  the  shareholders  of  the  company, 
except  the  defendants,  stating  that  the  ob- 
jects of  the  undertaking  had  been  impro- 
perly diverted  by  the  defendants,  and 
seelang  to  charge  them  with  the  amount  of 
losses  occasioned  by  their  alleged  miscon- 
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duct,  and  also  to  have  the  deposits  re*, 
turned,  or  the  assets  administered  and  the 
sur])lus  divided.  Plea,  by  one  of  the  de- 
fendants, that,  before  the  bill  was  filed,  the 
plaintiff  B.  had  sold  and  assigned  to  one  C. 
the  shares  in  the  bill  mentioned  to  have 
been  allotted  to  B.,  and  that,  at  the  time 
the  bill  was  filed,  all  right,  title,  and  in- 
terest in  the  said  shares  were  vested  in  C, 
and  that  B.  had  at  such  time  no  interest 
therein — ^allowed ;  but,  owing  to  the  gene- 
rality of  the  averments  in  the  plea  as  to 
the  transaction  constituting,  or  assumed  to 
constitute,  the  alleged  sale  and  assignment, 
the  costs  were  reserved.      Doyle  v.  Mnntz^ 

V.  609 

15.  Held^  also,  that  the  bill  could  not  be 
sustained  on  the  suggestion  that  B.,  al- 
though he  had  parted  with  his  interest  m 
the  shares,  was  still  liable  to  third  persons, 
and  therefore  entitled  to  call  upon  the  di- 
rectors to  administer  the  assets  of  the  com- 
pany in  discharge  of  its  liabilities.  lb. 

16.  That  the  bill  could  not  be  main- 
tained on  the  suggestion  that  C.  was  a 
party  to  the  suit,  as  beins  one  of  the 
*'  otner  shareholders  "  for  w^ose  benefit  it 
was  brought,  for  such  *^  other  share- 
holders *'  must  be  not  merely  other  per- 
sons, but  persons  owning  other  shares  than 
those  held,  or  claimed  to  be  held,  by  the 
plaintiffs  named  on  the  record.  lb, 

17.  Tliat  B.  was  not  in  such  a  case  suing 
as  a  trustee  tor  C. — ^that  he  was  not  en- 
titled to  sue  in  that  character — and  that 
parties  allowed  in  such  cases  to  represent 
absent  shareholders  must  be  parties  naving 
the  beneficial  interest  in  the  shares  in  re- 
spect of  which  they  seek  relief.  lb. 

18.  A  railway  company  resolved  to  raise 
a  sum  of  money  upon  loan  notes,  payable 
at  the  end  of  five  years,  bearing  interest  at 
£b  per  cent,  in  the  meantime,  with  an  op- 
tion to  the  holders  to  convert  them,  at  the 
expiration  of  three  years,  into  shares  of 
the  company,  at  a  certain  rate  per  share, 
under  the  powers  of  an  Act  of  Parliament, 
to  be  applied  for  as  early  as  possible ;  and 
the  company  advertised  u)r  tenders  accord- 
ingly— one-half  of  the  loan  to  be  paid  to 
the  company  when  the  tenders  should  be 
accepted  (February,  1842),  one  quarter  on 
or  before  the  15th  of  April,  and  the  other 
quarter  on  or  before  the  15th  of  July  fol- 
lowing. The  loan  was  made  by  various 
persons,  to  whom,  on  the  payment  of  the 
last  instalment  (July,  1842),  loan -notes 
were  delivered,  promising  to  pay  the  sums 
expressed  therein  on  the  15th  ot' February, 
1847,  with  an  indorsement  thereon  refer- 
ring to  the  resolution,  and  intimating  that, 
in  pursuance  thereof,  application  was  in- 
tended to  be  made  to  rarliament  for  an 
Act,  under  the  terms  of  which  the  bearer 
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would  be  entitled,  on  the  15th  of  February, 
1845,  provided  previous  notice  was  given, 
to  convert  the  loan-notes  into  shares,  at 
the  price  mentioned  in  the  resolution.  An 
Act  was  afterwards  obtained,  enabling  the 
company,  for  the  purposes  therein  men- 
tioned, to  issue  new  shares  of  such  amount 
and  to  be  appropriated  and  disposed  of  in 
such  manner,  for  such  prices,  and  by  such 
ways  and  means,  as  by  the  order  of  a  meet- 
ing of  the  companv  should  be  determined. 
By  a  meeting  of  the  company,  subse- 
quently held,  it  was  resolved  that  the  new 
snares  authorised  by  the  Act  should  be 
raised  and  allotted  to  and  amongst  the 
holders  of  loan  notes,  in  the  manner  and 
upon  the  terms  directed  by  the  Act : — 
Held,  that  the  effect  of  the  Act,  and  the 
subsequent  resolution  of  the  company  was 
not  to  allot  the  new  shares  amongst  all  the 
loan-note  holders  unconditionally,  but  only 
as  they  had  acquired  a  right  to  such  allot- 
ment by  virtue  of  their  antecedent  con- 
tract. Campbell  v.  The  London  and  Brigh- 
ton Railway  Company^  v.  519 

19.  That  the  term  of  five  years,  at  the 
end  of  which  the  notes  were  to  be  paid  off, 
must  be  reckoned  from  February,  1842, 
when  the  first  instalment  of  the  loan  was 
advanced ;  and  that  the  three  years,  during 
which  Uie  holders  were  to  have  the  option 
of  converting  the  notes  into  shares,  must 
be  reckoned  from  the  same  time.  76. 

20.  That,  from  the  nature  of  the  pro- 
perty which  was  the  subject  of  the  option, 
time  was  of  the  essence  of  the  contract.  76. 

21.  That  the  indorsement  on  the  loan- 
notes  did  not  enlarge  the  time  of  the  option 
by  continuing  it  until  limited  by  an  Act  of 
Parliament  or  otherwise — but  whether  the 
company  had  power  to  restrict  the  option, 
by  reqmring  notice  before  the  15th  of  Feb- 
ruary, 1845,  (the  end  of  the  three  years), 
or  whether  the  loan-note  holders  accepting 
the  notes  with  the  indorsement  expressing 
that  restriction,  without  objection  or  pro- 
test, would  be  bound  thereby — qticere,    lb, 

22.  The  company  could  only  be  under- 
stood as  contracting  to  apply  lor  an  Act  of 
Parliament  having  the  effect  suggested, 
but  could  not  be  understood  as  guarantee- 
ing the  lenders  of  the  money  that  such  an 
Act  should  be  obtained.    5.  C,         v.  534 

28.  The  Eastern  Union  Railway  Com- 
pany was  authorised  by  several  Acts  of 
FarUament  to  mfdce  railways  from  Col- 
chester to  Ipswich,  from  Ipswich  to  Bury  St. 
Edmonds  and  Norwich,  and  from  Ipswich 
to  Hanfrich,  and,  for  those  purposes,  to 
raise  monies  by  shares  and  loans,  not  ex- 
ceeding certain  sums  in  the  whole.  The 
same  company  was  also,  by  a  distinct  Act, 
authorised  to  purchase  and  complete  the 
Hadleigh  Junetioa  Railway,  and  for  that 
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purpose,  1^  shares  or  loan,  t»  taifle  a  noi 
not  exceeding  £100,000.  In  a  aidt  bioaght 
by  the  propnetor  of  a  scrip  certificate  for 
stock,  (oiiiiing  part  of  the  capital  raised  in 
pursuance  or  the  Acts  authorising  the 
company  to  purchase  the  Hadleigh  Jtme- 
tion  Railway  and  make  the  Harwich  Une, 
— charging,  that  the  company  was  about 
to  misapply  the  £100,000  raised  under  the 
Hadleigh  Act  in  the  eonatruction  of  the 
Norwicti  line,  and  seeking  to  restrain  saeh 
misapplication,  —  the  demurrers  of  the 
company  and  the  directors  for  want  of 
equity,  were  overruled.  Bagskaw  v. 
The    Eastern    Union    Railway    Compaw^ 

vu.  114 

24.  Where  a  company  is  authorised  hf 
Act  of  Parliament  to  raise  monies  fer  i 
specific  purpose  only,  it  is  not  oompeCeat 
to  any  majority  of  tne  shareholders  of  tbt 
company  to  divert  such  monies  to  aoother 

Eurpose  against  the  will  of  a  single  shue- 
olaer ;   nor  could  unanimity  amonffst  thi 
shareholders  make  such  a  diyerslonunrfoL 

Ik 

25.  Qucere,  whether  a  company,  bafiw 
powers  to  constroct  several  branch  aa 
extension  railways,  and  to  raise  eertn 
distinct  sums  of  money  for  such  respectiTe 
works,— such  monies  being  de^ared  to  be 
part  of  the  general  capital  of  the  eompow, 
— may  or  may  not  lawfully  apply  bmomi 
in  the  execution  of  one  undertaking,  wfaid) 
they  were  empowered  to  raise  for  another. 

Ik 

26.  The  company,  in  its  corporale  ehs- 
aeter,  was  properly  made  a  dcfondaiit  te 
such  a  suit  by  some  of  the  members.     A. 

27.  The  proprietor  of  a  scrip  certifieste, 
whether  re^stered  or  not  (snen  propridor 
not  beinff  m  default),  may  sue  on  beblf 
of  himseUT  and  all  other  proprietors  of  like 
certificates,  and  of  the  stock  which  th^ 
represent,  or  into  which  they  are  eonvert- 
ible,  where  the  proprietors  of  eertifialei 
and  stock  are  very  numerous ;  there  bog 
no  incompatibility  in  the  interest  of  the 
registered  and  unre^stered  proprietor!  te 
preclude  the  plaintiff  from  representiiig 
Doth  classes  of  persons.  Ik 

28.  The  original  subscriber  of  the  sua 
represented  by  the  scrip  certificate,  and 
vendor  of  the  same  to  the  plaintiff,  is  not 
a  necessary  party  to  the  smt,  inasmoeh  tf 
the  contract  between  such  oriffinal  sah- 
soriber  and  the  company  gave  toe  fimner 
the  right  to  assign  his  interest  and  be  da- 
charged,  and  such  interest  was  duhr  as- 
signed by  him  to  the  plaintiff,  and  the 

Elaintiff  was  accepted  by  the  compaDy  is 
is  stead.  Ik 

29.  Where  the  absent  'partners  in  a 
numerous  partnership  are  to  be  bamid  fcj 
proceedings  taken  in  a  ■"Hmliwjrihtf^ 
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it  IB  necessary  that  the  parties  who  re- 
present them  on  the  record  should  have 
interests  identical  with  those  of  the  ahsent 
parties ;  and  the  Court,  in  such  a  case,  in 
making  a  decree  which  is  to  bind  absent 
parties,  must  ascertain,  by  strict  proof,  that 
the  parties  by  whom  the  cause  is  conducted 
have  the  interests  which  they  allege  that 
they  have,  and  upon  which  their  title  to 
sustain  the  suit  is  founded.  Clay  v.  Ruf- 
ford,  viii.  281 

SO.  Evidence  which,  in  a  suit  by  some 
on  behalf  of  the  others  of  the  members  of 
a  joint-stock  company,  is  necessary  to 
show  that  the  plaintiffs  are  the  managins 
directors  of  the  company,  and  that,  in  such 
character,  they  represent  the  company 
within  the  rule  of  the  Court  which  allows 
some  members  of  a  partnership  to  repre- 
sent others  who  are  absent.  Ih. 

81.  Cases  in  which  the  Court  will,  at 
the  hearing,  give  the  plaintifis  in  such  a 
suit  the  opportunity  or  supplying  the  de- 
ficiency of  ue  evidence  as  to  the  character 
which  they  sustain.  Ih, 

82.  After  the  creation  of  the  original 
ahares  in  a  railwaj^  conmany,  a  furdier 
capital  was  raised  in  half  shares,  upon 
which  a  resolution  of  the  directors  gua- 
ranteed interest  at  £6  per  cent,  for  ten 
years.  On  a  motion  by  a  holder  of  origi- 
nal shares,  to  restrain  the  company  from 
payinff  any  interest  or  dividends  on  the 
tialf  snares  out  of  the  profits  of  capital 
subsequently  created,  in  preference  to  the 
interest  or  dividends  on  the  original  shares, 
and  from  paying  any  preferential  interest 
or  dividends  on  the  half  shares,  while  any 
of  &e  floating  or  imsecured  debt  of  the 
company  was  unpaid,  except  out  of  the 
clear  profits  of  the  current  naif-year — ^the 
company  entered  into  an  undertaking  not 
to  make  such  payments,  unless  under  the 
authority  of  Parhament,  until  the  hearing 
or  frffther  order.  By  a  subsequent  Act  of 
Parliament  it  was  enacted,  that  it  should 
be  lawful  for  the  company  to  commute  the 
guarantee  attached  to  the  half  shares  into 
any  other  guarantee  or  privilege,  per- 
petual or  terminable,  which  should  be 
agreed  upon  by  four-fifths  of  the  share- 
holders of  the  company  at  meetings,  after 
notice,  as  therein  mentioned.  Hie  Erectors 
thereupon  proposed  to  commute  the  gua- 
rantee into  an  annual  payment  for  each 
half  share  in  perpetuity.  Upon  a  motion 
to  restrain  the  company  from  in  any 
manner  acting  on  or  giving  effect  to  the 

Sroposed  scheme  for  tne  commutation  of 
iie  guarantee,  or  from  declaring  or  paying 
any  commuted  or  other  dividend  on  the 
original  or  half  shares,  while  any  of  the 
unsecured  debt  remained  due,  ana  except 
out  of  the  dear  profits  of  the  current  hau- 
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year,  and  so  far  as  such  profits  should  be 
sufficient  after  payment  of  such  debt,  and, 
upon  a  cross- motion,  to  discharge  the 
undertaking : — Held,  that  the  Act  of  Par- 
liament authorising  the  commutation  did 
not  take  the  case  out  of  the  undertaking ; 
and  that,  therefore,  the  undertaking  was 
binding  until  the  hearing  of  the  cause,  or 
the  further  order  of  the  Court.  Stevens  v. 
The  South  Devon  Railway  Co,,  ix.  813 

38.  Held,  also,  that  the  undertaking  was 
not  an  agreement  which  bound  the  defend- 
ants to  do  nothing  in  the  matter,  the 
subject  of  the  injunction,  except  under  the 
order  of  the  Court,  or  unless  the  Court 
should  be  of  opinion  that  what  they  pro- 
posed to  do  was  proper  to  be  done ;  but 
was  in  the  nature  of  an  injunction  obtained 
without  argument,  and  which  the  defend- 
ants mijsht  apply  to  discharge.  lb, 

84.  That,  upon  the  construction  of  the 
resolution,  the  holders  of  half  shares  were 
entitled  to  the  guaranteed  £6  per  cent,  out 
of  any  funds  of  the  company  which  could 
be  lawfully  so  applied,  and  therefore  out 
of  future  profits,  before  any  dividend  could 
be  payable  upon  the  whole  shares.         lb. 

85.  That,  mdependently  of  the  construc- 
tion of  the  resolution,  the  Act  of  Parliament 
having  authorised  a  commutation  of  the 
guarantee,  and  the  commutation  having 
received  the  consent  reauired  by  the  Act, 
the  company  might  lawrully  carry  it  into 
effect.  lb. 

36.  That  the  principles  which  apply  to 
partnerships  composed  of  a  limited  number 
of  persons,  apply  to  such  companies ;  and 
that  the  majority  of  the  piotncrs  in  a 
partnership  of  a  limited  number,  consti- 
tuted with  similar  provisions  as  to  profits, 
could  overrule  the  minority,  upon  the 
question,  whether  profits  should  be  divided 
while  debts  of  the  partnership  were  unpro- 
vided for.  lb, 

87.  That  the  manner  in  which  profits 
were  to  be  ascertained  and  divided  was  a 
question  of  internal  management,  and 
within  the  power  of  the  company  to  direct. 

lb. 

88.  Bill  by  one  of  the  shareholders  of 
the  Eastern  Archipelago  Companjr,  which 
was  incorporated  by  charter,  alleging  that 
the  puUic  purposes  of  the  grantors  of  the 
lands  and  mines  which  the  company  held, 
and  in  furtherance  oi  which  the  plaintiff 
had  subscribed  for  shares,  had  not  been 
fulfilled ;  and  that  such  grants  had  been 
diyerted  in  a  great  degree  to  private  ob- 
jects ;  and  that  the  charter  had  been 
granted  by  the  Crown  on  condition  that  a 
moiety  of  the  capital  should  be  subscribed 
for,  and  a  fourth  thereof  paid  up  within  a 
limited  time,  which  condition  also  had  not 

I  been  fulfilled ;  and  that,  having  finled  to 

ll2 
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fiiKQ  flodi  mlentioiis  and  conditioos,  it 
ft  ihuid  oo  the  MTt  of  the  directors  to  cer- 
tify that  ther  Dud  been  perfbrmed,  and  to 
commeiiee  tiie  bosiDeas  of  the  company 
and  make  caUi,  as  thej  had  done:  and 
prajing  repayment  of  such  calls,  an  in- 
junction to  restrain  the  directors  from 
making  calls  and  carrying  on  bosiness  for 
the  fotore,  and  an  indemnity  to  the  plain- 
tiff. The  company  and  directors  demurred 
to  the  bill,  ana  tlie  demurrer  was  allowed. 
Maebnride  t.  Lirubay,  ix.  574 

39.  A  party  becoming  a  member  of  a 
public  company  or  corporation  upon  fidse 
representations,  made  not  to  him  alone 
bat  to  him  and  other  members,  cannot  be 
entitled,  on  that  ground,  to  any  decree  for 
the  repayment  of  his  subscriptions,  to 
which  the  other  members  would  not  be 
equally  entitled  ;  and  if  he  be  entitled  to 
such  repayment,  he  cannot  obtain  that  re- 
lief in  the  absence  of  the  other  members. 

lb. 

40.  It  is  no  ground  for  relief  in  equity 
at  the  suit  of  a  shareholder  against  the 
company,  that  the  charter  from  the  Crown 
or  the  grant  to  the  company  from  a  pri- 
Tate  person  has  been  obtained  by  misre- 
presentation to  the  Crown  or  to  such 
grantor.  It  is  for  the  Crown  or  the 
grantor,  if  either  should  complain  of  the 
fraud  and  misrepresentation,  to  take  pro- 
ceedings to  set  aside  the  charter  or  the 
grant.  IL 

41.  The  providion,  that  the  business  of 
the  company  should  commence  from  the 
date  of  tnc  certificate  of  the  directors  that 
a  stipulated  number  of  shares  had  been 
subscribed  for,  and  the  stipulated  capital 
paid  up : — Held,  not  to  mean  that  the  com- 
pany was  not  to  exist  antecedently  to  that 
date — where  the  deed  also  provided  that 
the  parties  were  to  be  associated,  the  busi- 
ness to  be  carried  on,  and  the  directors  to 
have  power  to  act  for  the  company,  not- 
withstanding the  full  number  of  shares 
were  not  subscribed  for.  lb. 

42.  The  averment  in  the  bill,  that  the 
defendants  alleged  that  the  other  share- 
holders had  concurred  (or  the  admission  of 
the  defendants,  the  directors,  that  the  other 
shareholders  had  concurred)  in  the  prose- 
cution of  the  business  of  the  company, 
notwithstanding  the  terms  of  the  charter 
were  not  satisfied,  does  not  afford  ground 
for  a  decree  which  might  prejudice  the  in- 
terests of  the  other  snarenolders ;  for  the 
allegations  (or  admissions)  of  the  defend- 
ants cannot  be  taken  as  proof  of  the  con- 
duct, or  affect  the  rights,  of  such  other 
shareholders.  Ih. 

43.  Where  it  appeared  upon  the  bill 
that  the  deed  of  settlement  of  the  company 
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enrolled  in  eoort,  and  thai  the  plain- 
tiff had  seen  the  deed,  (the  bOl  statii^  the 
Dnmber  of  shares  which  were  sahecarihed 
for  thereupon),  the  allegation  in  the  same 
bilL  that  the  plamtiff  was  ignorant  and 
unable  to  discover  who  the  shareholden 
were,  was  not,  upon  demurrer,  taken  to 
be  a  fiKt :  and,  in  snch  a  cmse,  the  Court, 
weighing  one  allegation  against  the  other, 
held,  that  the  absence  of  the  other  share- 
holders was  not  sufficiently  accounted  for. 

lb. 

44.  If  a  member  of  a  company  has  a 
common  interest  in  the  subject  of  his  suit 
with  the  other  members,  he  must  sue  on 
behalf  of  himself  and  all  the  other  partners ; 
and  if  he  has  not  such  conunon  interest, 
the  other  partners  must  be  represented  on 
the  record,  that  they  may  be  heard  upra 
the  question.     5.  C,  ix.  685 

45.  Effect  of  the  execution  of  the  deed 
of  settlement  by  the  plaintiff.     S.  C, 

ix.690 

46.  A  hill,  originally  commenced  by  one 
on  behalf  of  the  other  shareholders  of  u 
abortive  railway  company  (except  the 
defendants),  to  recover  trom  the  provinoBil 
directors  and  secretary  monies  alleged  to 
have  been  abstracted  from  the  oompaoy 
by  the  fraud  of  some  and  negligence  of 
others  of  the  defendants  ;  and  afSerwardi 
ordered  to  be  prosecuted  by  the  official 
manager  under  the  Winding-np  Act  11  & 
12  Vict.  c.  45,  s.  53— It  appeared  that  the 
bill  had  been  filed  by  the  former  solidtar 
of  the  company,  and  that  the  or^iod 
plaintiff  had  (as  stated  by  the  answers,  and 
not  denied)  been  indemnified  by  such  soli- 
citor ;  and  the  Court  being  satisfied,  froB 
those  and  other  circumstances,  that  the 
suit  had  its  origin  in  other  motives  thtt 
the  benefit  of  the  shareholders,  and  findinc 
that  it  was  improperly  constituted,  m 
that  the  bill  contained  charges  which  on^ 
not  to  have  been  made : —  Held,  that,  havrng 
regard  either  to  its  frame  or  its  merits,  il 
ought  not  to  have  been  adopted  by  tk 
ofiicial  manager ;  and  the  bill  was  disnussed, 
with  costs  to  be  paid  by  him.  The  Oficid 
Manager  of  the  Grand  Trunk  or  StajM 
and  Peterborough  Union  Itailway  Compawf 
v.  Brodie,  ix.  &S 

47.  A  railway  company,  having  ftikd 
in  prosecuting  the  undertaking,  resolred 
to  return  the  unapplied  portion  of  the  de- 
posits to  the  shareholders  rateably ;  and, 
on  the  first  instalment  being  repaid,  the 
original  scrip  certificates  were  called  in 
and  new  certificates  issued,  to  the  effect 
that  the  holders  were  entitled  to  a  fiirther 
pro  rat^  division  of  the  balance  of  the 
company*8  funds ;  and  on  payment  of  the 
final  instalment  of  the  unapplied  frmd,  the 
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pel 


new  certifieak:! 

sharebolderB  were  required  to  Bigu  & 
memoraadum,  undertaking  to  release  the  ' 
directoFB  when  c&lled  upon  to  do  bo  :— 
Held,  that  the  terms  on  which  the  old  and 
new  certificates  respectively  were  delivered 
up  constituted  new  contracts  between  the 
shareboldera  and  the  directors ;  that  the 
entering  into  such  contracts  in 
Ignorance  of  the  Irauda  which  were  alleged 
to  have  been  committed  by  the  directors, 
would,  on  proof  of  such  Irand,  be  entitled 
wholly  to  undo  such  coutracts,  but  not  to 
set  them  aside  partially,  bv  retaining  the 
inetalmenis  and  getting  rid  of  the  agree- 
nient  to  release  the  directors  ;  that  one 
shareholder,  having  no  right  to  make  an 
election  tiir  the  othera,  between  abiding  by 
the  new  coniracts  or  setting  them  ^dc, 
could  not  9ue  on  behalf  of  himself  and  all 
other  sliart'holders  to  recover  from  the  di- 
reclors  more  than  the  amount  which  was 
refunded  under  the  contracts.  III. 

48.  A  purchaser  of  173  shares  in  a  bank- 
ing company  executed  a  deed  transferriiiz 
fh)m  the  vendor  to  him^lf  five  of  such 
shares,  the  purcliaser  thereby  covenanting 
with  the  vendor  and  with  the  public  oliicei 
of  the  company,  at  all  times  toereafter,  in 
respect  of  the  sbarca  chereby  assigned,  to  pay 
all  instalments  aud  sums  of  money  to 
become  due  thereon,  and  also  to  pcrlbrm 
and  keep  all  the  covenants  and  stipulationE. 
of  the  deed  of  settlement  of  the  company. 
Mid  also  all  other  stipulations  and  re- 
culatioDS  for  the  time  being  aftecting 
Bolders  of  shares,  and,  if  required  by 
the  directors,  to  execute  a  deed  of  covenant 
to  the  trustees  or  public  officer  of  the  com- 
pany, to  observe  and  abide  by  all  the  sti- 
pulations and  regulations  affecting  holders 
of  shares  in  the  company.  Uj  the  deed  ol 
settlement,  a  transferee  of  shares,  not 
being  theretofore  amember  of  the  company, 
and  subject  to  the  provision  of  the  deed  oi 
settlement,  was  to  become  thereby  a  mem- 
ber of  the  company  as  to  obligations,  but 
not  as  to  benefits  imtil  bis  eiecudon  of  tht 
deed  of  settlement ;   and  a  transferee  ol 


and  the  |  shares  which  be  purchased,  and  aa  to  whieli 
executed  neillier  the  deed  of  settlement 


WU- 
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any  deed  of  transfer.    Hay  i 

iltighby, 

49.  The  deed  of  settlement  of  a  joint- 

Ktock  banking  company  provided,  that  no 

on  should  became  a  shareholder  with- 

the  consent  of  the  directors ;  and  in 

the  boird  should  refuse  to  consent  to 

any  transfer  of  shares,  they  should,  at  the 
equest  of  the  holder,  be  obliged  to  pur- 
hase  the  same  out  of  the  Ibnds  and  on  be- 
lalf  of  the  company,  at  a  price,  in  case  the 
jiarties  should  not  agree,  to  be  fijted  by  ar- 
I  titration.  The  plamUfF  contracted  to  sell 
hie  ^ares,  but  the  hoard  refused  to  con- 
-^ent  to  the  transfer,  and  he  then  required 
the  board  to  purchase  them.  The  plain- 
tifi's  shares  not  bciug  purchased  for  the 
(■ompany,  and  an  action  being  allerwarda 
brought  against  him  for  calls  mode  subse- 
quently to  his  application  to  sell  them,  he 
lilcd  hia  bill  to  compel  the  company  to  pur- 
,:base  the  shares,  and  to  restrain  the  action. 
On  a  motion  for  the  injunction : — Held,  that 
the  fact,  that,  at  the  time  the  application 
was  mode  by  the  plointiif  to  the  board  to 
purchase  his  shares  out  of  the  funds  and 
on  behalf  of  the  company,  and  thencefor- 
ward, the  company  had  no  tiinds  applicable 
to  the  purchase  of  shares,  was  a  defence 
to  the  equity  of  the  plaintiff,  founded  oQ 
the  provisions  of  the  deed  to  compel  such 
puTcnase  ;  that  it  did  not  follow,  from  the 
absence  of  such  funds  of  the  company. 
Chat  the  board  of  directors  was,  therefore, 
under  all  circumstances,  bound  to  adopt 
the  alternative  of  permitting  the  pluntilF  to 
transfer  his  shores  to  any  other  person ; 
and  held,  also,  that  the  fact  of  the  price  at 
which  the  plaintiff  had  contracted  to  sell  his 
shares  showing  that  they  were  then  nearly 
valueless,  and  the  further  iaet,  that,  in  the 
following  month,  the  banking  company 
suspended  its  payments,  atforded  sufficient 
prima  facie  eviuence  that  the  board  were 
justified  in  not  purchasing  or  jwrmitting 
the  transfer  of  the  shares  to  induce  the 
Court  to  refuse  to  stay  the  action  for  calla 


■hares  who  bad  previouslv  executed  th^    until  the  bearing  of  the  cause,  except  upon 

deed  of  settlement,  was  to  become  a  mem-     -'  -    -'  ' — '■ — ' —   •*— '   ■"" 

ber  in  respect  of  the  transferred  shares 
{torn  the  date  of  transfer,  without  aguii 
executing  the  deed : — Held,  that  the  exe- 
cution of  the  deed  of  transfer  was  not  cdd- 
etructively  or  in  substance  an  execution  of 
the  deed  of  settlement ;  that  the  covenania 
of  the  deedof  settlement  were  incorporated 
in  the  deed  of  transfer  only  m>  far  as  re- 
lated to  the  five  shares  assigned  by  that 
deed ;  and  that,  by  the  execution  of  that 
deed,  the  pur^iaser  became  a  debtor  bv 
'alty  to  the  com^^ny  inrcspcct  of  r"'' 


we  ah 


Ive  ahares,  bU  not  in  respect  of  the  other  |  oertain  portion* 


of  bringing   the   amount  i 
Court.     Taji  V.  Harriton,  x.  489 

50.  Held,  also,  thattbequestion  whether 
the  board  was  justified  by  the  facts  of  the 
case  in  refusing  cither  to  permit  the  trans- 
fer of  the  shares  or  to  purchase  them  for 
the  company,  was  a  question  to  be  tried  in 
equity.  /*■ 

61.  A  landowner,  bemg  a  peer  of  Par- 
liament, entered  into  an  agreement  with 
the  projectors  of  a  railway,  stipulating, 

-  "IS  other  things,  that  they  should  take 
on  portion*  M  hii  land,  and  pay  bin) 
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Mitslii  spedfled  sums  for  the  laine  and  by  i 
tTBv  of  compenution  for  pennuieDt  injuTy 
to  niB  mnnfflon  and  cetntc  ;  that  they  should 
execute  ccrtfun  works  of  utility  and  omft' 
meat  on  bia  property,  and  make  and  main-  ' 
lain  a  station  adjoining  or  near  to  a  parti-  ' 
cnlar  road,  at  which  all  trains  passing  i 
along  the  railway  should  stop  for  the  bc- 
Gommodation  of  paieengcrs,  and  for  the  | 
receiving  and  nnloading  of  Roods,  luggage,  ' 
caniaeei,  and  horses ;  with  a  provision 
that  the  landowner  ebonld  withdraw  his 
Opposititm  to  the  bill  of  the  proiectors,  and 
co-operate  with  them  and  use  his  best  en- 
deavours to  prevent  the  hill  of  a  rival  com- 
pany from  paesng  into  a  law  ;  but  that  if 
the  bill  of  the  rival  company  should  pass, 
then  the  first-inentioDed  company  should 
p*y  the  plaintiff  certain  sums  for  the  land 
the  rival  company  might  take,  and  recover 
from  the  latter  and  pay  to  the  first-men- 
tioned ecmpan^  the  largest  amount  of  pi ' 


and  a  pnniiion  that  either  i 
might  aetennine  the  aerctm 
to  the  other  if  the  bill  of  tl 


and  compensation  which  could  be  obtained ; 
"'  "  '■'  of  the  parties 
Aent  by  notice 
the  first-men- 
tioned company  shonld  not  pass  within  six 
montha ;  and  a  further  provision,  that,  if 
the  two  projected  companies  should  be 
amalgamated,  the  amalgamated  company 
dioula  pay  certain  sums  to  the  plaintiff  ae 
■UTcbase  money  and  compensation ;  and 
UBt  the  covenants  and  agreomenta  concern- 
ing the  puTchase  and  taking  of  land,  not 
making  deviations  without  the  plaintiff'^ 
consent,  and  the  making  and  maintaining 
■nch  station,  and  all  other  the  covenants 
and  agreements  thereinbefore  contained  on 
the  part  of  the  first-mentioned  company. 
to  mc  aa  the  same  should  be  apphcable. 
ahonld  be  performed  by  the  ama1^;amated 
companies.  By  an  Act  passed  within  ax 
months  the  subscribers  to  the  two 
jected  companies  were  incorporatei 
one  body,  and  authorised  to  make 
eertun  of  the  projected  lines  of  rail- 
wav ;  and  it  was  enacted,  that  the  share- 
holders  of  eadi  company  sliould  be  en- 
titled in  certain  rates  or  proportions  to  thi 
shares  of  the  united  company.  It  wa> 
held  by  the  House  of  Ixirds,  affirming  th< 
judgment  of  the  Exchequer  Chambc) 
(wEuch  reversed  that  of  the  Court  of  Ex- 
chequer), that,  notwithstanding  the  bill 
of  Uie  first-mentioned  company  did  vi ' 
pass,  the  agreement  could  not  be  detei 
mined  by  a  notice  given  by  the  projectors 
who  were  parties  to  tie  agreement,  or  bv 
the  Bfflaliramated  body.  Toe  amalgam&ted 
eompanvnaving  then  taken  the  land  referred 
to  in  tne  agreement,  and  paid  for  it  thr 
price  thereby  stipulated,  and  having,  in  i 
•nit  in  eqmty  brought  against  them  by 
the  landowner,  claimed  the  benefit  of  the 


JOINT  TENANCY. 

agreement,  be  filed  hia  bill  fi>r  a  specific 
performance  of  his  contract  with  the  pio> 
lectors  of  the  first-mentioned  compnn', 
',ind  moved  for  an  injunction  to  restrain  the 
incorporated  company  from  ^nnitting  any 
iif  their  traius  to  pass  a  certain  station  near 
the  road  mentioned  in  the  agreement  with- 
out stopping  thereat  for  the  accommodation 
of  passengers,  &c. ; — Held,  that  the  umco 
iind  incorporation  of  the  shareholders  of 
the  two  companies  in  one  body,  and  the 
consolidation  of  their  several  shares  under 
the  Act  of  Parliament,  constituted  an 
amalgamation  within  the  meaning  of  the 
agreement.  The  Earl  of  LituUey  t.  Tit 
Great  Northern  H.  Company,  x.  664 

6S.  That  the  amalgamated  company  wh 
bound  by  the  agreement  entered  into  with 
the  plaintiff  by  the  projectors  of  the  fiM> 
mentioned  company.  Ih. 

63.  That  there  was  no  objection  to  tht 
agreement  in  point  of  tegali^,  with  refer- 
ence to  die  portion  of  the  plaintiff  m 
a  member  of  the  legislature ;  and  that, 
especi^ly  aRer  the  agreement  had  bees 
the  subject  of  consideration  and  ctmstme- 
tion  in  the  House  of  Lords  and  in  the 
Court  of  Queen's  Bench,  this  Court  would 
not  refuse  to  enforce  it  <m  any  mggcatks 
of  illegality.  il. 

54.  That  the  plaintiff  was  therefore  en- 
titled to  the  ii^unction,  and,  under  the  dr- 
cumstances  of  the  case,  upon  the  inter- 
locutory application,  before  the  heariif  of 
the  cause.  i*. 

55.  Construction  of  the  deed  of  avo- 
ciation  of  a  joint-stock  banking  company, 
composed  of  shareholders  whose  diares  hid 
been  created  at  different  rimes,  and  npMi 
some  of  which  the  amount  of  the  shares 
had,  and  upon  others  had  not,  been  remdied 
to  be  paid  up,  as  governing  the  T^hta  rf 
such  several  classes  of  shareholders,  widi 
reference  to  a  provision  enabling  the 
directors  to  declare  a  dividend  ont  of  the 
profits,  "  and  to  apply  such  dividend  eitha 
as  a  bonus  to  be  added  to  the  respectiTe 
shares,  or  as  interest  or  dividend  iqwn 
shares  or  upon  the  amount  paid  np  ia 
respect  of  such  shares,  or  as  part  ham» 
and  part  interest  or  dividend,  or  other- 
wise, as  they  mav  deem  most  expedient, 
and  to  divide  suui  dividend  or  bonos  into 
as  many  equal  parts  as  there  shall  be 
shares  then  held  in  the  ci^ital  of  the  com- 
pany."    WUkiaton  t.  OtatntMS,        xL  837 

JODTT-TENANCT. 

Stt  Gt  Frbs — Husband  akd  Wm— 

Tenakcs  Df  Coiuos. 

1.  Severing  joint   tenaaqr.      WmA  t. 

Wood,  vLV 


JOINT  TENANCY. 


JURISDICTION. 


2.  A  bequest  of  property  to  be  at  the 
disposal  of  the  testator's  wife,  for  herself  and 
children,  docs  not  give  the  ^vidow  a  power 
of  appointment,  or  make  the  widow  and 
children  tenants  in  common,  but  creates  a 
joint  tenancy.     Crockett  v.  Crockett^  v.  326 

3.  A  woman,  joint  tenant  of  a  rever- 
sionuy  interest  in  a  legacy  of  £2,000  stock, 
married ;  and,  after  the  marriage,  the  hus- 
band became  bankrupt,  and  then  the  wife 
died,  leaving  the  tenant  for  life  of  the  fimd 
surviving : — Utld^  that,  by  the  death  of  the 
wife,  the  other  joint  tenants  of  the  fund 
became  Mititled  to  her  interest  therein  by 
survivorship  ;  that  that  was  the  elder  title 
to  that  of  the  husband,  which  also  accrued 
after  the  death  of  the  wife  ;  and  that,  upon 
the  death  of  the  tenant  for  life,  the  other 
ioint  tenants,  and  not  the  assignees  of  the 
nusband,  were  entitled  to  what  had  been 
the  wife's  share  of  the  ftmd.  In  the  Matter 
of  Newton  Barton^  x.  12 

4.  A  bequest  of  residuary  personal  es- 
tate to  A.  for  life,  and  shomd  she  have  a 
child  or  children,  then  to  it  or  them  for 
ever.  After  the  death  of  the  testatrix,  A. 
married,  and  had  issue  : — Held^  that,  pur- 
suing the  intent  of  the  gift,  and  by  analogy 
to  estates  created  by  way  of  use  or  devise, 
as  distinguished  from  estates  raised  by  con- 
veyance at  common  law — ^the  chilm*en  of 
A.,  notwithstanding  their  interests  vested 
necessarily  at  different  times  as  they  came 
into  esse,  took  as  joint  tenants.  Kenworthy 
▼.  Ward^  xi.l96 

JUDGES  OF  THE  COURTS  OF 
COMMON  LAW. 

See  Appendix,  vol.  ix,  p.  xxx. 

JUDGMENT. 

See  JuRisDicnoN — Outstandino  Tebm 
— Statutes,  Constbuction  of,  13  Eliz, 
c  5. 


JUDGMENT  CREDITOR. 

See  Debtob  and  Cbeditor — ^Pabties — 
Statutes,  Constbuction  of,  8  if  A.  Will 
4,  c.  27, 8. 42 ;  1  5-  2  Vict.  c.  110,  ss.  14, 16. 

^  1.  A  ship  being  on  her  voyage  at  the 
time  of  the  assignment  of  tlie  ship  and 
car^o  by  way  of  mortgage,  the  parties  sent 
notice  of  the  assignment  to  the  master  of 
the  ship,  and  the  master  delivered  up  pos- 
session of  the  ship  and  cargo  to  the  mort- 
fragees,  immediately  after  her  return  from 
the  voyage : — Held^  that  the  equitable  title 
of  the  mortgagees  to  the  cargo  was  per- 
fected, and  could  not  be  defeated  by  a 
judgment  ereditor  of  the  assignor,  who 
afterwards  sued  out  a  writ  of  fi.  fa.,  and 
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proceeded  to  take  the  ship  and  cargo  in 
execution.     Langton  v.  Ilorton^  i.  549 

2.  An  equitable  mortgagee  of  lands  is 
entitled  in  equity  to  enforce  his  charge  in 
priority  to  a  creditor  of  the  mortgagor, 
who,  without  notice  of  the  equitable  mort- 
gage, has,  subsequently  thereto,  recovered 
judgment  against  the  mortgaffor,  and 
obtained  actual  possession  of  the  lands  by 
writ  of  elegit  and  attornment  of  the 
tenants.     Wnitworth  v.  Gaugain^     iii.  416 

3.  In  a  suit  by  a  judgment  creditor 
against  his  debtor,  to  give  effect  to  a 
charge,  under  the  1  &  2  Vict.  c.  110,  on 
the  mtercst  of  the  debtor  in  an  estate  of 
which  he  was  mortgagee,  which  was  vested 
in  trustees  for  sale  to  satisfy  incumbrances 
and  pay  the  surplus  to  the  mortgagor,  a 
s^e  of  the  estates  was  directed,  and,  the 
purchase  money  proving  insufficient  to 
satisfy  the  charges  thereon,  the  plaintiff 
was  held  entitled  to  be  paid  his  debt  and 
costs  in  priority  to  the  costs  of  the  mort- 
gagor or  mortgagee  of  the  estate,  or  any 
otlier  of  the  detendauts,  except  the  trustees 
for  sale.     Clare  v.  Woody  iv.  81 

4.  A  judgment  creditor,  who  had  exe- 
cuted a  deed,  whereby  the  real  and  per- 
sonal estate  of  the  debtor  were  conveyed 
to  trustees  for  the  benefit  of  such  of  his 
creditors  as  should  execute  the  deed,  as- 
signed his  judgment  to  such  trustees  :— 
Iieldy  that  the  trustees  could  not  be  con- 
sidered as  owners  of  the  trust  estate,  so 
that  Uie  assignment  by  the  judgment  cre- 
ditor would  have  the  effect  of  merging  the 
judgment.     S(iuire  v.  Ford^  ix.  47 

5.  That  the  judgment  creditor  having 
assigned  bis  judgment  to  the  trustees  of  a 
creditors'  deed,  in  trust  for  the  benefit  of 
the  creditors  who  had  executed  the  deed 
(of  whom  he  was  himself  one),  was  en- 
titled to  sue  on  behalf  of  himself  and  all 
such  other  creditors,  for  the  establishment 
of  their  rights  in  respect  of  the  trust  estate 
and  the  execution  of  the  trusts.  lb. 


JUDGMENT  CREDITOR  OF  TESTA- 
TOR. 

See  Adbunistbation  Suit. 


JURAT. 

Form  of  the  jurat  in  taking  the  answers 
of  defendants,  and  particularly  where  the 
defendant  is  illiterate.     WiUon  v.  Clifton, 

ii.535 


JURISDICTION. 
See  Account — ^AoBEEBfENT — ^Bnx  of  Ex- 

CIIANOB — BbOKBB— CJHABirY — Co-Dk- 
•   FVKDANT8 — DeBTOB    AND    CbBDITOB — 


x^cct',  -  jiiiir 


ffr#ir*:ff^  A  til  T.vx — Ia:-^  ''?.'j.*':'  *  tVvutniiBiily   latMned  pKjTcest  from  ^ 

i^;  *>M^T — Mi,T:«  *•  —  •^'':<'i.;:-r:.i  uixiji.   loii  -Ha  recsniB  w«»  reCBmcd  to 

yxar4-  P'Aarnsu — P'*arrrz;t^tr.? — ^z-  ±e  -umk.  aiii  aDBeOed: — H^fi/L  diat  the 

<4».rTiM— '^RT^ — -*itr?   ^jit'iEHrsT  AiT.«  adimmzfczaoir 'if  H-  biqeIic  ^rbbobh  a  soil  in 

^vr^c?w.  '',prArrar>— ^?PUi  TTTi:  rzz-  -Minty  kzsiuc  tiie  hanirng  gunipiiv  for 

^<,w--r4  ***3^— ^-»'r':'r2j*.    C'-^f-frar-iTaiy  parTiienc  nf  "iie  imii  iSar  wiaeh  the  receipts 

'•#*-  -IjiXxru;^.  -wirt  r^a.    P^am  v.  Cr^jmnet^      fi.  :fe<6 

1 .  f^.mntt^  JEv  e^it7  "Jxamin^  'A  he  act-  i.  T!ie  seceasiT.  san^  frooi  die  nature 
mifx^/i  iu4  <*r^t^tu:«>r^  iiutitr  ^  dsuc  a  lank-  of  a  ^nmrriiHi,  3>  joe  m  equity  fi>r  dis- 
fv^j^j.  xi  tfi;x^:fX  *^  a  nrviiiii  *)i  znac  '»j  ea^^j,  m  a  iiatyTTa?  cxmniLftazice  to  be 
th^  )vmim]^>«.  -viui^n  rw  v^e  «ii:;jeirr  '^c*  'ii»i  Tt&rded  in  coibHtierxs^  the  jiiri«dictiao  cf 
«r»it  m  ^^iiutj.  i!^i->>i.  on  «  <ii-7jieiiii  ^it'  tue  cne  Court  Sii  zr^e  rdlief  in  the  same  cue; 
ftiMkfnyf'*  liftf^jt  'Mng^  Vtf^z  u^  he  de-  hur  the  secifrifiCT  cf  eocnfzi^  into  equitjfor 
^iisf^A,  Up  h^  At^'f'wtfl  v>  ent^r  a  claim  acoc.  <£!iecT^ry  dce:»  not  neceaaarOy  carry  with 
fh4(  pf'/v^^i^^^jt.  «iul  to  harve  a  fsExui  re-  is  die  r^'  to  relncf.  /(. 
•«'»-►>«  :t^»e*pphl^at>>n^^^^rrefa*lib3^rJ,e  -  ^^^^  ca  a  bd  for  relief  by  t 
e/.mm«n/mer<  It  »«  fetiei»'ir.  oy  pectscn  pi^T^c^  fcavimr  a  k«al  demand,— if  the 
fAth^r>Aiftr^Ke7Mr>r.indw«al^refiwe:i  \  ,^,^^  ^^f  Eqxdtr  had  refilled  its  aid,  the 

^7  ^^  i''"^'  ^    ^  ^}rr^^^*-^  bili  ''a*  plAintiir  woSi  have  been  corapeUed  to  tiy 

ilH^nU^/t,pirzyrn^M^myinctiffr.zort»tnm  {[j,  ^^^  ^  ^^    ^.^^^   documents  eon- 

1h^,   MMmKf»4'^.H  frf/m   paying  any  diridend  ^tadnc  evidence  of  his  riirfit  were  in  the 

nh>e,U  mijfht  U  #Uielared,  ontil  the  caa«  «„,,e«M>n  of  the  defendant— the  Conit,  in 

in  iwjfiity  WM  hearrl,  w  irithoijt  r^ervinj?  ^^^  ^  determine  the  title  of  the  i4aintiff 

•  m^tt^dfuMiUp  •n^w  the  P»^tir«  de-  ^  jh^  posBe«ion  of  the  documents,  beii« 

nmni}:     >^f^H  that,  iftheOnirt  of  Chancery  obbgedtoenter  into  the  legal  questioi, 

Wl  jfirii^Mtti/m  t/>  interfere  m  the  distnba-  ^^  entertam  the  whole  case,  and  give  the 

twm  #/f  th#j  e^itatu  f>f  a  J^krapt,  the  Court  pi^u,tiff  the  same  rcUef  as  he  woidd  hm 

mif(nt.  iijK^i  f(eneral  pnnciples,  after  an  ^^^j  ^^  j^^                                                 yj 

MiUndttMitfm  tn  bankruptcy  on  the  subject  rr,              <^  i.«      /» 

iffiUv  dUtribiitiofi,  to  refrain  from  exercis-  ,  8;  The  next  of  km  of  an  intestate  filed 

hiK  Midi  jiirmliction,      Thompson  v.  Der-  their  bill  m  equity  in  the  Supreme  Coart 

ham,  Thomjmn  v.  rjoodman,               i.  358  o^  Newfoundland,  against  A.,   the  brother 

2.  HrmhU-^-  the  (^cnirt  ha.  no  jurisdiction  «"^  deceased  partner  of  the  "Jtestate,  for 
t/,  Inlrrfirri.  in  the  mere  diHtribotion  of  the  an  account  of  the  estate  of  the  father  of  A. 
retina  of  a  bnr.krupt,  cither  on  the  ground  »"^  of  the  intestate,  possessed  by  A.,  and 

IH'  tni-t  or  othrrwilc.                        ^     lb.  ^^^^^"°^  ?.^  ^^^  rA^^-!?IC  tnmsactiong, 

..    ,„.     -,,      .,,         „               ,      .^,  and  the  deahngs  of  A.  with  the  estate  ance 

»       hfi  Vlr.r.( Jinnrtllor  cannot,  without  ^y^^  ^^^^^i  of  the  intestate.     The  biU  w«8 

unrrinl   authority,    hear  a  motion  to  dis-  ^^^^^            confesso    against   A.    in  the 

f  mrKi.  nti  onhr  of  the   Lord  Chancellor,  Coloni^  Court,  and,  oS  a  reference,  the 

ihouKh  miiihi  iinon  petition  as  of  course  jyj^t^r  reported  that  certain   sums  were 

harlot  (JtnujaUy.  lUnml,                  i.  024  ^ue  to  the  several  next  of  kin  on  the  ac- 

4.  Thti  niortKiigc'c  of  a  nhip,  by  bill  of  count  of  the  estate  of  the  intesUte's  father 

milr,   who  hnn  <»inittcd  to  procure  an  in-  possessed  by  A. ;   but    that    no    account 

d<ir»»rtnrnt  tlu-rcof  on   the    certificate    of  between  A.  and  the  intestate  had  been  laid 

n'Ki'-t^V,    witlilii     tliirty    days    aaer    the  before  him :  the  Supreme  Court  decreed 

rrtuni  of  thu  nhip  to  port,  us  required  by  that  the  sums  found  by  the  Master  to  be 

tho    UrgUtry    Act,   the  registered  owner  due  to  the  next  of  kin  and  the  costs  abodd 

httvhig  rtlter  thnt  time  become  bankrupt,—  be  paid  to  them  by  A.     The  next  of  kin 

hNN  im  iMiully,  dinthun  IVom  his  lofijal  rights,  brought  their  actions  in  this  country  against 

to   iVHtrnln   thu   iiale   of  the   ship  by  the  A.  upon  the  decree.     A.  then  filed  ms  bfll 

iwluueoii  \  the  title  to  the  shin,  alter  the  in  this  Court  agamst  the  next  of  km  and 

Iwukrttplcy,  depending  nnon  the  applica-  personal  representative  of  the  intestate, 

lion  of  tho  rule  ol'law  with  reganl  to  order  stating  that  the  mtestate's  estate  was  in- 

niul  dU|H>sition.     (>iim/»M/  v.    Tkowpson,  debted  to  him  on  the  partnershm  accounts 

ii.  140  and  on  private  transactions; alleging vmriom 

^.  K  tmuking  cnntpany^  in  acknowledge  errors  and  irregularitiea  in  the  proeeediiigs 

XiX^wX  of  tmmio*  de|Hv»itiHl  with  them  by  in  the  Supreme  Court,  and  Uiat  A.  m- 

\\^^  ui^v«»  hUu  two  acetnuitablo  receipts  for  temied  to  appeal  thereifToin  to  the  Priry 

4ChHi  ea\'h«  im  which^  atnxmliiiff  to  the  Council:    and    praying    that    the    estate 

t^urwe  x4'  dtMiUng,  inleiv^t  w^HtKllH^  i^aid.  of  the  intestate  in^t  be  administered,  the 

I W  di«\l  i  »ihI  |H»mlit\g  a  contest  tlvr  the  partnership  accounts  taken,  tKe  amomt  of 

i^lmimMnilH^i  \4*  his  estate^  the  receipts  the  debt  due  to  A.  aaceitaiocd  aad  pad, 

MMMe  mK^  the  piMuwmkHi  of  a  finuigcr.  Who  and  the  next  of  kin 
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from  proceeding  in  their  actions.    Hender- 
son T.  Henderson,  iii.  100 

9.  Demurrer  for  want  of  equity  allowed, 
on  the  ground  that  the  whole  of  the 
matters  were  in  question  between  the 
parties,  and  might  properly  have  been  the 
subject  of  adjudication  in  the  suit  before 
the  Supreme  Court  of  Newfoundland.    Jb, 

10.  That,  inasmuch  as  the  Privy  Council 
is  the  Court  of  Appeal  from  the  Colonial 
Court,  and  has  jurisdiction  to  stay  the 
execution  of  the  decree  pending  the  appeal, 
tlie  Court  will  not  interfere  by  injunction, 
on  the  ground  of  error  or  irregularity  in 
the  decree  of  the  Colonial  Court.  lb. 

11.  Whether,  in  a  case  of  error  shown 
in  the  judgment  of  the  Court  of  a  foreign 
country,  i^om  which  there  was  no  appeal 
to  any  of  her  Majesty's  courts,  the  decision 
would  be  the  same — qucere.  lb, 

12.  The  Court  having  interfered  by 
injunction  to  restrain  the  payment  of  a 
legal  debt,  admitted  by  the  debtor  to  be 
due  to  the  nominal  creditor,  has  then  juris- 
diction to  decree  pa^'ment  of  the  debt 
against  the  debtor,  without  sending  the 
party  entitled  to  the  payment  to  recover 
it  by  the  use  at  law  of  the  name  of  the 
nominal  creditor.  Greeny,  Pledger ,  iii.  165 

13.  Jurisdiction  or  discretionary  power 
of  the  Court,  by  the  effect  of  the  statute 
8  &  9  Vict.  c.  105,  8.  2,  to  vary  or  relax 
the  terms  of  the  General  Orders  of  August, 
1841.     Medhnrst  v.  Allison,  iv.  479 

14.  The  83rd  Order  of  May,  1845, 
which  enables  the  Court  to  order  the 
service  of  the  subpoena  to  appear  and 
answer  upon  a  defendant  out  of  the  juris- 
diction, does  not  apply  exclusively  to  suits 
concerning  lands,  stock,  or  shares,  within 
the  statutes  2  WiU.  4,  c.  33,  and  4  &  5 
"Will.  4,  c.  82,  but  gives  the  Court  a  dis- 
cretion, according  to  the  circumstances  of 
the  case,  to  permit  such  service  in  any  suit 
whatever.     Whitmore\,  Ryan,         iv.  612 

15.  If  relief  which  is  a  proper  subject 
of  the  jurisdiction  of  another  court,  be 
dependent  upon  relief  to  be  given  in  this 
Court,  or  if  the  reUef  which  is  properly  a 
subject  for  this  Court,  cannot  be  given  ex- 
cept that  which  belongs  to  another  juris- 
diction be  also  given — this  Court,  to  pre- 
vent multiplicity  of  suits,  may  give  both 
kinds  of  relief;  but  if  the  rehef  which  is 
sought  in  a  siut  be  of  different  kinds, 
within  the  jurisdiction  of  different  courts, 
and  independent  of  each  other,  although 
relating  to  the  same  transaction — the  right 
in  this  Court  to  one  kind  of  relief  will  not 
necessarily  draw  along  with  it  the  right  to 
the  other ;  and,  therdbre,  where  the  bill 
by  a  part  owner  of  a  ship,  against  the 
master  and  other  part  owners,  prayed  an 
account  of  the  past  earnings  or  the  ship, 
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to  which  the  plaintiff  was  entitled,  his 
right  to  that  relief  afforded  no  reason  for 
going  on  to  restrain  the  sailing  of  the  ship 
until  security,  according  to  the  practice  of 
the  Admiralty  Court,  was  given  for  the 
plaintiff^s  shares.     Castelli  v.  Cook,  vii.  89 

16.  Semble,  the  Court  of  Chancery  will 
not  (in  a  case  within  its  jurisdiction)  mter- 
fere  beyond,  or  otherwise  than,  the  Court 
of  Admiralty  would  interfere  at  the  suit 
of  some  part  owners  to  control  the  manage- 
ment or  restrain  the  sailing  of  the  ship- 
there  being  no  question  as  to  the  owner- 
ship, and  Uie  only  dispute  being  as  to  the 
powers  of  the  owners  inter  se,  lb, 

17.  Qncere  whether  the  Court  of  Chan- 
cery has  a  concurrent  jurisdiction  with  the 
Court  of  Admiralty  to  restrain  the  sailing 
of  a  ship  at  the  suit  of  the  minority  or 
some  of  the  part  owners,  until  security  for 
its  return  shall  be  given  by  the  majority 
or  others  ;  or  whether  it  is  necessary  that 
other  circimistances  should  exist,  as  ques- 
tions of  property  or  otherwise,  to  draw  the 
subject  within  the  jurisdiction  of  the  Court 
of  Chancery.  2  b, 

18.  Objections  to  relief,  on  the  ground 
that,  although  part  that  is  asked  is,  yet  the 
other  part  is  not,  within  the  jurisdiction  of 
the  Court,  are  not  analogous  to  objections 
for  multifariousness,  where  unconnected 
subjects  of  equitable  jurisdiction  are  united 
in  the  same  suit.  lb, 

19.  To  the  bill  of  a  plaintiff,  alleging 
that,  imder  a  settlement  thereby  stated,  he 
was  entitled  to  an  estate,  of  which  the  de- 
fendant was  in  possession,  and  had  been  so 
for  nineteen  years ;  that  the  plaintiff  had 
not  discovered  his  title  until  a  very  recent 
period ;  and  that  he  had  since  brought  an 
ejectment  against  the  defendant,  to  recover 
tne  premises,  which  action  stood  for  trial 
at  the  next  assizes  ;  and  praying  an  ii\junc- 
tion  to  restrain  the  defendant  Srom  cutting 
down  and  selling  ornamental  and  other 
timber  of  great  value,  and  thereby  occa- 
sioning irreparable  injury  to  the  estate, 
which  the  bill  charged  that  the  defendant 
threatened  and  intended  to  do — a  demur- 
rer, for  want  of  equity,  was  allowed.  Da- 
venport V.  Davenport,  vii.  217 

20.  The  Court  may  proceed  with  a  cause 
so  far  as  a  final  order  can  be  made,  not- 
withstanding the  absence  of  an  interested 
party  who  is  out  of  the  jurisdiction ;  but 
where  the  suit  was  brought  to  enforce  a 
charge  upon  the  produce  of  the  estate  of 
an  absent  party,  in  the  hands  of  his  agents 
and  consignees,  in  performance  of  an  agree- 
ment to  which  the  consignees  were  parties, 
the  Court  refused  to  direct  an  account  to 
be  taken  of  the  amount  of  such  produce  re- 
ceived by  the  consignees ;  for,  aa  the  absent 
party  would  neither   be   bound   by  the 
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oceomit  of  what  was  due  to  the  plaintiff  in  given  for  the  firaudnlent  purpose  of  aToid* 
respect  of  the  charge  on  the  estate,  nor  he  ii^  the  payment  of  sums  due  to  the  plain- 
compelled  hy  the  decree  for  payment  of  tins,  ana  of  ejecting  them  from  the  works, 
what  was  so  found  due,  to  allow  m  the  ac-  and  procuring  other  persona  to  finish  the 
counts  of  his  consignees  the  payments  to  works  at  an  earlier  period  than  the  plain- 
be  made  by  them  in  pursuance  of  such  de-  tifis  were  bound  to  do.  The  bftll  also 
cree,  the  accoimts  of  the  receipts  of  the  prapred  an  account  of  what  was  dne  to  the 
produce  of  the  estate  by  the  consignees  plaintiffs  from  the  company  in  reaped  of 
could  not  be  taken  for  any  fimd  pmpose.  the  works,  and  an  injunctioa  to  restram 
Kirwan  v.  Daniel,  yii.  347  the  company  from  proceeding  against  the 
21.  The  plaintiii^  contracted  to  execute  plamtiffs  for  penalties  under  the  contract, 
works  on  a  railway  to  the  satisfaction  of  on  the  ground  of  their  non-oompletioiL 
the  engineer  of  the  company,  by  the  1st  of  Upon  demurrer  by  the  eonipany,  it  wu 
October,  1848,  making  such  alterations  in  objected,  first,  that  the  contract  had  not 
and  hastening  the  works,  as  the  engineer  been  completed  on  the  part  of  the  plaintifib, 
should  direct ;  and  the  company  agreed  to  and  that  it  was  not  a  contract  of  ipHiich,  is 
pay  for  such  works  a  stipulated  sum,  and  against  the  plaintiffs,  if  they  had  been  de- 
thereoftopay  a  proportionate  part  monthly,  fendants,  the  Court  conld  nave  decreed  i 
according  to  the  value  of  the  works  which  specific  performance ;  and,  secondly,  that 
the  engineer  should  certify  to  have  been  the  entire  control  of  the  works  waa  by  the 
done,  retaining  £5  per  cent,  of  the  certified  contract  given  to  the  engineer,  whose  de- 
amount  ;  and  the  contract  provided  that  cision  was  to  be  without  appeal ;  but,  kdi^ 
all  disputes  as  to  fact,  discretion,  or  opinion,  that  the  plaintififs  were  entitled  to  the  aid 
were  to  be  referred  to  the  absolute  deter-  of  a  Court  of  equity,  and  that  the  demnr- 
mination  and  award  of  the  engineer,  whose  rer  must  be  overniled.  Waring  v.  The 
decision  was  to  be  final,  and  without  appeal ;  Manchester,  Sheffield^  and  LincolnMre  RaU- 
and  if  the  engineer  should  be  dissatisfied  way  Company,  viL  482 
with  the  works,  the  company  might  take  22.  It  is  no  objection  to  reUef  in  such  a 
possession  of  and  complete  the  same,  at  case,  that  it  depends  on  a  yariation  of  or 
toe  expense  of  the  plamtiflfe,  after  giving  departure  from  the  contract  made  by  the 
them  fourteen  days  notice.  The  works  directors  and  officers  of  an  incorporated 
were  delayed,  with  the  assent  of  the  com-  company,  such  variation  or  departure  not 
pany ;  but  m  January,  1849,  the  engineer  being  made  under  the  authonV  of  their 
reqmred  the  works  to  be  prosecuted  with  common  seal.  lb, 
increased  speed,  and  insisted  that  the  line  ««  ««  x  ^  *  , 
should  be  opened  on  the  1st  of  June.  On  ?3.  l^e  inaster  of  a  gramnar  school  ly- 
the  21st  of  May,  the  company  gave  notice  Vp^^^^  V  *^?  ^^^  and  Chapter  of  a  Ca- 
to  the  plaintiffs,  in  the  terms  of  the  con-  thedral  church,  and  which  grammar  school 
tract,  that  they  would,  at  the  expiration  of  Y^ ,  ^7  ^^  .^^?*®l  imposed  by  the 
fourteen  days,  take  possession  of  and  pro-  Sunder,  durected  to  be  estabhahed  and 
ceed  with  the  works.  The  plaintifi^  there-  mamtained  from  the  endoiraients  of  such 
upon  filed  their  biU  to  restrain  the  com-  church,  which  were  held  in  frankahnoigne: 
pany  from  taking  such  possession,  alleging,  "T^^^'  ^^}  ^^^  ^®!^^  ^^  ^*  ^  ^ 
that  when  the  plaintiffs  were  proceeding  f^V^""^  "^^  emolument  of  the  office,  but  to 
with  due  speed,  the  engineer  had,  by  the  ^®  ^^^^  ^  ^®<^  ^^  ^^  cathedral  church, 
authority  of  the  du^ctors,  ordered  that  the  appointed  to  perform  one  of  the  duties  im- 
works  should  be  delayed  for  a  considerable  posed  upon  it  by  the  statute.  WkuUm  v. 
time ;  that  the  company  had  waived  the  ^^  ^^^  ^""i  Chapter  qf  the  Catke^ 
completion  of  the  works  by  October,  1848 ;  ^f^^^ch  of  Hochester,  yu.  633 
and  that  the  plaintiffs  were  only  bound  to  24.  In  such  a  case,  whoever  may  be  ri- 
carry  on  and  complete  the  same  at  a  rate  ^itor, — ^whatever  may  the  intereat  of  soeh 
computed  on  the  footing  of  the  original  visitor  in  the  matter  in  dispute,  or  what- 
contract,  and  modified  by  the  delay  which  ever  may  be  the  right  of  the  schoolmaster 
the  company  had  required ;  that  the  en-  to  a  mandamus  or  prohibition  at  law, — the 
gineer  had,  by  the  order  of  the  directors.  Court  of  Chancery  cannot,  in  the  exerdse 
given  monthly  certificates  for  less  than  a  of  its  ordinary  jurisdiction  b^  biU,  try  the 
lair  proportion  of  the  contract  sum,  ac-  right  of  the  schoolmaster  to  his  ofiice.  lb, 
a>rding  to  the  work  actually  done  at  such  25.  The  Court  of  Chancery  cannot  be 
times  j  that  a  large  sum  was  due  to  the  called  upon,  in  every  dispute  arising  about 
plaintiffs,  which  had  not  been  paid ;  and  %jjght  of  office,  as  a  matter  of  coarse  to 
that  the  company  had  not,  in  fact,  paid  all  prevent  the  party  from  being  displae^ 
the  sums  which  had  been  certified.  The  until  the  right  shall  have  been  tried, 
bill  denied  any  default  on  the  part  of  the  There  are  cases,  even  of  ixrepavable  mis- 
plaintiffs,  and  charged  that  the  notice  was  chief,  in  which  the  Gomt  camiot  give  any 
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ultimate  relief,  and  will  not  therefore  in- 
terfere between  adverse  claimants.         Ih, 

26.  The  existence  of  a  suit  of  multiple- 
poinding  and  exoneratiou,  brought  by 
tutors  in  Scotland  in  respect  of  their  re- 
ceipts of  the  real  estate  of  the  infant  in 
that  kingdom,  constitutes  no  objection  to 
a  decree  for  an  account  of  the  same  estates 
against  the  same  parties  in  this  Court,  in  a 
suit  by  the  infant,  in  which  the  tutors  have 
appeared.    Beattie  v.  Johnstone^      viii.  169 

27.  A  party  having  a  legal  title  may 
sustain  a  bill  in  equity  to  recover  deeds, 
without  first  having  established  his  title  at 
law,  where  a  deed  to  be  recovered  would 
be  the  proper  evidence  in  a  trial  at  law  to 
enforce  the  legal  right  against  the  tenant 
in  possession  of  the  property  in  question ; 
and  notwithstanding  the  evidence  nimished 
by  the  deed  might  nave  been  obtained  by 
means  other  than  a  suit  in  equity.  Ehey  v. 
LtUyens^  viii.  159 

28.  A.,  an  allottee  of  shares  in  a  rail- 
way company,  having  executed  the  sub- 
scribers* agreement  and  parliamentary  con- 
tract, obtained  the  scnp  certificate  of  his 
shares,  which  he  sold ;  and  such  scrip 
certificate,  after  passing  through  sevend 
hands,  was  bought  by  B.  The  Act  incor- 
porating the  company  was  subsequently 
passed,  and  advertisements  published,  call- 
ing upon  the  holders  of  scrip  certificates 
to  register  their  shares.  No  application 
having  been  made  by  B.,  then  the  holder 
and  owner  of  the  scrip  certificate,  for  regis- 
tration of  the  shares  which  it  represented, 
those  shares  were  registered  in  the  name 
of  A.  as  the  original  subscriber,  and  the 
sealed  certificate  was  delivered  to  him.  A. 
immediately  sold  the  shares,  to  avoid  lia- 
bility for  calls  ;  about  a  year  elapsed,  and 
two  calls  were  made  after  such  sale,  and 
before  any  claim  in  respect  of  the  shares 
was  made  by  B. : — Held^  that,  after  the  re- 
nstration  of  the  shares  in  the  name  of  A., 
B.  miffht  have  sued  in  equity  for  the  trans- 
fer or  the  shares  by  A.  to  himself  (B.),  if 
the  shares  had  not  been  sold,  but  had 
remained  in  A.*s  name;  and  that  it  fol- 
lowed, that  the  Court  had  jurisdiction  to 
compel  A.  to  account  for  the  purchase- 
money  received  by  him  for  the  sale  of  the 
shares.    Beckitt  v.  Bilbrough^         viiL  188 

29.  Although  the  sum  recovered  by  the 
suit  was  only  <£9,  yet  it  was  held,  that  the 
suit  was  sustainable,  inasmuch  as  the  plain- 
tiff, when  he  filed  his  bill,  might  have  been 
justified  in  supposing  that  a  larger  sum 
would  be  recovered,  and  the  defendant, 
who  knew  the  amount,  had  not  given  any 
information  respecting  it.  Jo. 

SO.  Where  the  Master  of  the  Rolls  or 
the  Vice-Chancellor  has  given  substantial 
relief  against  a  defendMit,  with  oosts  against 
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him  personalljr,  it  is  competent  to  the  Court, 
upon  a  rehearing  by  way  of  appeal,  affirm- 
ing the  decree  as  to  the  rebef,  to  vary  it 
as  to  the  costs ;  but  such  a  variation  should 
only  be  made  where  the  Appeal  Court, 
clearly  and  without  doubt,  dissents  from 
the  decision  of  the  Court  below  as  to  the 
costs.     Reynell  v.  Sprye^  viii.  277 

81.  Jurisdiction  in  equity  to  restrain 
execution  upon  a  judgment  against  a  de- 
fendant at  law,  on  the  ground  of  a  subse- 
qiient  release  by  the  plaintiff  at  law  of  his 
claims  under  the  judgment  for  a  valuable 
consideration  paid  by  the  defendant  at  law, 
notwithstanding  that  a  rule  obtained  by 
the  defendant  at  law,  to  set  aside  the  judg- 
ment, on  the  ground  of  such  subsequent 
release  had  been  discharged,  and  a  writ  of 
auditd  quereU  on  the  same  ground  had 
been  set  aside  by  the  Court  of  law.  Wil- 
liams V.  Roberts,  viii.  315 

82.  Although  the  writ  of  audita  que- 
rcU  is  said  to  be  '*  in  the  nature  of  a  bill  in 
equity  to  be  relieved  against  the  oppres- 
sion of  the  plaintiff,"  (3  Black.  Com.  406^  ; 
yet  the  defendant  at  law  is  not,  either  by 
the  existence  of  that  remedy,  or  by  bavins 
unsuccessfully  resorted  to  it,  precluded 
from  bringing  his  original  bill  in  equity 
for  relief  against  the  plaintiff,  in  a  case 
where  the  Court  of  law  has  set  aside  the  writ 
in  a  summary  proceeding ;  but  whether  the 
fact,  that  a  wnt  of  audita  querela  had  been 
obtained  and  was  in  force,  would  preclude 
a  bill  in  equity  by  the  same  defendant  on 
the  same  grounds,  or  would  be  a  case  for 
putting  the  party  to  his  election — qucere, 

Ih, 

83.  Whether  the  Court  will  enforce 
against  defendants,  having  in  their  hands 
proceeds  of  the  sale  of  land  situated  out  of 
the  jurisdiction,  the  equities  to  which  such 

Eroceeds  would  have  been  subject  if  the 
md  had  been  situated  within  the  jurisdic- 
tion, depends  upon  the  question  whether 
the  contract  whioi  is  sought  to  be  enforced 
was  or  was  not,  by  the  lex  loci  rei  sit®, 
capable  of  being  fulfilled.  Waterhouse  v. 
Stansjield,  ix.  234 

34.  If  a  contract  relating  to  land  situated 
out  of  the  jurisdiction  be  one  which  the 
lex  loci  rei  sitse  renders  incapable  of  fulfil- 
ment, the  Court  will  not  embrcc  the  con- 
tract against  the  proceeds  of  a  sale  of  such 
land  cominff  to  the  possession  of  parties 
within  the  jurisdiction,  though  they  take 
such  proceeuB  bound  by  the  same  equities 
as  affected  the  party  to  the  contract  under 
whom  they  claim.  Ih, 

85.  The  rights  of  the  parties  interested 
in  the  proceeds  of  the  sale  of  land  situated 
out  of  the  jurisdiction  do  not  cease  to  be 
governed  by  the  lex  loci  rei  sitss^  bv  the 
oircnmstaace    of    sneh    proeeeds    being 


JURISDICTION. 
broDght  in  specie  within  the  jorisdiction. 

36.  A  law  permitting  alienation  of  land 
only  upon  the  terniB  ol'  the  proceeds  being 
applied  in  a  particular  manner,  ia  a  re- 
straint upon  alienation ;  and  restrainla 
upon  the  alienation  of  land  are  always 
governed  by  the  lex  loci  rei  sitEc.  lb. 

37.  \\'here  a  summary  jurisdiction  ia 
created  by  Parliament,  it  must  be  deemed 
to  be  the  intention  of  tbe  l^egislature  (in 
the  absence  of  any  restriction)  that  the 
proceedings  under  it,  when  resorted  to, 
shall  have  the  same  lirirce  and  effect  as  the 
proceedings  under  the  ordinary  jurisdie- 
tioQ  for  which  it  is  auhstituted.  Atlorni'y- 
Oeaeral  v.  BUhop  of  IVurceWer,         ix.  3^8 

38.  The  power  of  the  Court  to  make 
alterations,  as  times  and  circumstances  j 
require,  in  schemes  settled  by  its  decrees 
for  the  management  of  charities,  does  not  I 
depend  upon  the  character  in  which  the 
decree  has  been  made  by  the  Lord  Chan-  I 
cellor.    A'.  C,  ii.  356 

39.  Where  a  legal  right  exists,  the 
Court  cannot  reftise  to  interfere  for  its 
protection,  upon  grounds  which  depend 
exclusively  on  considerations  of  national 
policy.     CaldiceU  \.  VaitalUaengen,   ix.  415 

40.  In  a  suit  to  carry  into  effect  an 
agreement  by  giving  the  plaintiffs  relief 
in  respect  of  a  breach  of  the  agreement  by  I 
the  defendants,  and,  at  the  same  time,  on 
tbe  ground  of  such  breach,  to  remove  them 
fWtm  an  oliice  of  trust  and  confidence 
which  Ihey  held  by  virtue  of  the  agree- 
ment, and  to  appoint  other  persona  to  such 
ottiee  ;  the  Court,  considering  the  plain- 
tiffs entitled  on  an  interlocutory  applica- 
tion to  the  relief  sought,  restrained  the 
defendants,  by  interlocutory  order  in  a 
supplemental  Bnit,from  prosecuting  actions 
at  law  against  the  plaintiffs  under  tbe 
agreement  to  recover  damages  for  remov- 
ing the  defendants  li'om  such  office.  Bre- 
nan  v.  Preston,  x.  325 

41.  In  a  question  on  tbe  effect  of  a  con- 
tract in  the  circumstances  of  the  case, 
where  the  Court  had  concurrent  Jurisdic- 
tion with  a  court  of  law,  and  had  assiuned 
such  Jurisdiction  by  interfering  to  protect 
the  rights  of  tbe  parties,  tbe  Court  re- 
trained the  parties  to  the  contract  from 
bringing  actions  at  law  founded  on  the 
facts  with  regard  to  which  tbe  Court  had 
interfered,  and  in  which  actions  the  same 
question,  of  tbe  legal  effect  of  tlie  agree- 
ment in  the  circumstances,  would  neces- 
sarily arise.  lb. 

42.  A  cose  in  which  the  Court  on  an 
interlocutory  application  appointed  a  ship's 
husband  at  the  suit  of  some  of  tbe  part 
owners  of  a  ship  as  against  tbe  others, 
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who  were,  under  a  contract,  ship's  htt*-- 
bands  as  well  as  part  owners.  ik 

KNOWLEDGE  OF  BREACH  OF 

TRUST. 
See  Tbdbtee  and  CssTni  qub  Taim. 

LACHES. 
See     Acquiescence  —  AiiMiNisTiiAnoN 
Suit — Sfegifig    Fekfobmajscb — Vks- 
DOB  AHi>  Purchaser. 

LANDLORD  AND  TENANT. 

1.  A  new  letting  to  an  old  tenant,  com- 
mencing immediately,  operates  as  a  sar- 
render  of  tbe  original  term ;  beuuse  iht 
lessor  could  have  no  power  to  create  tbe 
new  term,  if  the  original  term  had  sub- 
sisted :  and,  fiir  a  like  reason,  a  new 
letting  to  a  third  party,  with  the  aosentof 
tbe  origiual  tenant,  has  the  same  open- 
tion.     M-Danneli  v.  Pope,  \x.  7(S 

2.  Tbe  above  principle  forms  the  groond 
of  the  decision  in  Thomas  t.  Cook  (2  B.  & 
A.  119);  and  the  authority  of  that  e*M 
ought  not  to  be  carried  further  than  the 
reason  on  which  it  rests.  lb. 


LANDS. 

e  IsjtJKiODsLY  affected. 


LAND-TAX  REDEMPTION. 

1.  Tbe  legislature  intended,  by  the  Acta 
for  the  redemption  of  the  land-tax,  to 
authorise  alt  such  sales  for  that  purpcM 
to  be  made  by  eccleaiaatical  persons,  with 
the  consent  thereby  required,  as  wdM 
have  been  made  for  any  purpose,  with 
tbe  like  consent,  before  the  paasing  of  the 
restraining  statutes  ;  and,  before  the  re- 
straining statutes,  a  sale  might  have  been 
made  from  a  prebendary  in  his  corporals 
character  to  a  prebendary  in  his  individual 
character.     Beaden  v.  King,  ix.  499 

2.  An  objection  to  tbe   validity  of  i 


properly  saleable,  and,  apart  from  any 
question  of  &aud,  were  not  properly  sold 
under  the  Acts,  is  a  legal  objection ;  an] 
there  being  no  impediment  to  the  tnal  d 
that  question  at  law,  a  bill  in  eqot^  on  sai 
a  ground  cannot  be  lupported.  lb. 
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8.  But,  the  confirming  statutes  54  Greo. 
3,  c.  173,  and  57  Geo.  3,  c.  100,  have 
removed  any  objection  to  a  sale  and  con- 
veyance under  the  Land-tax  Redemption 
Acts,  arising  from  the  property  so  sold 
not  having  been  originally  saleable,  or  not 
having  been  properly  sold,  within  the 
meaning  and  according  to  the  directions  of 
the  Acts.  lb, 

4.  If  it  were  shown  that  a  purchase 
nnder  the  Land-tax  Redemption  Acts  had 
been  effected  by  fraud,  the  Court  would 
rectify  it,  notwithstanding  the  confirming 
statutes ;  for  a  purchase  so  effected  would 
not  acquire  validity  from  those  statutes.   /  b, 

5.  The  restriction  expressed  or  implied 
in  the  words  of  sect.  25  of  the  confirming 
statute  57  Geo.  3,  c.  100— **  the  titles 
derived  under  such  sales," — construed  to 
mean  that  the  Acts  were  not  to  operate 
upon  titles  anterior  to  the  sales  under 
those  Acts,  and  not  to  limit  the  confirma- 
tion to  the  titles  of  sub  purchasers  only.  lb. 

6.  Under  the  statutes  for  the  redemp- 
tion of  the  land-tax,  the  Lords  Commis- 
sioners are  placed  in  the  position  of 
vendors ;  and,  therefore,  if  the  trustees  of 
a  charity  should  purchase  the  property  of 
the  charity  under  those  Acts,  they  would 
not  be  purchasing  from  themselves,  but 
from  the  Lords  Commissioners.  lb, 

7.  The  confirming  statutes  54  Geo.  3, 
c.  173,  and  57  Geo.  3,  c.  100,  remove  any 
objection  which  might  have  been  raised  on 
the  ground  of  the  party  selling  (under  the 
Acts;  being  both  vendor  and  purchaser.  lb, 

LAPSE. 

See  Construction  —  CRKDrroRS  —  Sta- 
tutes, CONSTKUCTION  OP,  7  Will,  4  {f 
1  Vict,  c.  26 ;  Id,  ss.  3,  24,  33. 

The  testator  gave  his  real  and  personal 
estate  to  his  executors,  upon  trust,  afler 
conversion  and  payment  tnereout  of  his 
debts,  funeral  and  testamentary  expenses 
and  legacies,  to  stand  possessed  of  the 
residue,  and  divide  the  same  into  ten  equal 
parts  or  shares,  which  he  bequeathed  to 
ten  persons  named  in  his  will ;  and  he 
declared  that  if  the  net  residue  of  his 
property,  after  payment  of  the  debts,  &c., 
should  exceed  £10,000,  then  £10,000  only 
should  be  applicable  to  the  said  trusts 
(£1,000  to  each  share)  ;  and  in  that  case 
the  testator  gave  the  residue  of  his  said 

Eroperty  beyond  the  sum  of  £10,000  to 
is  nephews  and  nieces  in  equal  shares. 
The  net  residue  after  the  payment  of  debts, 
&c.,  exceeded  £10,000.  One  of  the  tenth 
sharesiof  the  £10,000  lapsed  by  the  death, 
in  the  testator's  lifetime,  of  one  of  the  ten 
legatees : — Held^  that  the  lapsed  share  of 
£1,000  did  not  pass  as  retidae  to  the 
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nephews  and  nieces,  but  was  undisposed 
of.     Green  v.  Pertwee^t  v.  249 

LAPSE  OF  TIME. 

See  Legacy — Partnebsiup. 

1.  The  tenant  for  life  of  an  estate,  who 
was  also  devisee  in  trust  in  remainder  for 
the  children  of  the  testator,  with  a  power 
of  appointment  by  will  amongst  them, 
purcnased  and  obtained  from  the  objects 
of  the  power  a  lease  of  their  reversion  at 
an  under  value,  and  devised  the  estate  to 
her  son  in  fee,  charged  with  debts  and 
legacies.  The  son  took  possession  of  the 
estate,  and  paid  ofi*  the  legacies  and 
charges.  Fourteen  years  and  a-half  after 
the  death  of  the  tenant  for  life,  and  seven- 
teen years  after  the  purchase  of  the  rever- 
sion, the  assignee  of  one  of  the  vendors, 
an  object  of  the  power,  who  had  become 
insolvent,  filed  his  bill  to  set  aside  the  sale : 
— Heldy  that  the  lapse  of  time  was  a  bar 
to  the  relief;  and  that  the  mere  circum- 
stance of  the  poverty  of  the  cestui  que 
trust  was  not  sufficient  to  excuse  the  delay. 
Roberts  v.  Tumtally  iv.  257 

2.  Semblej  that  the  time  which  might 
elapse  after  such  a  transaction,  during  the 
life  of  the  tenant  for  life  who  was  the  donee 
of  the  power,  would  not  dlone  be  consi- 
dered as  amounting  to  laches.  Jb. 

3.  Deed  executed  in  September,  1790 
not  inefi^sctual  by  lapse  of  time  only,  in 
declaring  the  uses  of  a  fine  levied  in  Hilary 
Term,  1788.     Parker  y.  Carter^        iv.  409 

4.  Effect  of  length  of  time  elapsing  be- 
tween the  transactions  complained  of  and 
the  institution  of  a  suit  for  relief  against 
them,  where  the  fiduciary  character  on 
which  the  title  to  relief  is  founded  has  de 
facto  ceased  for  a  long  period,  evidence  has 
been  lost,  and  it  has  become  impossible  to 
restore  the  defendant  to  the  same  position 
as  he  would  or  might  have  been  in,  if  the 
suit  had  been  promptly  brought.  Beadon 
V.  King^  ix.  532 

LEASE. 

See  Covenant— Forfefture — ^Notice — 
Specific  Performance. 

A  lease  provided,  that,  in  case  of  any 
breach  of  covenant,  it  should  be  lawful  tor 
the  lessor  to  re-enter  and  expel  the  lessee, 
and  the  lease  should,  in  that  case,  be  for- 
feited, and  be  utterly  null  and  void.  The 
lessee  committed  a  breach  by  non-payment 
of  rent : — Semble,  such  a  lease  is  voidable 
and  not  void.     Bowser  v.  Colby^         i.  109 

LEASEHOLD  ESTATE 
See   ConvsBSXOM — ^Vendor    and    Fur- 


LEGACY. 


LEASES  FOR  LIVES  AND  TEABS. 

See  Fines  on  Renewal. 

LEAVE  OF  COURT. 
See  Service. 

LEGACY. 

See  Ademption  —  Annuity  —  Chaboe — 
Children  —  Construction — Costs  — 
Creditors  —  Equitable  Set-off  — 
Family  —  Interest  op  Legacy  — 
Lapse  —  Marshalling  —  Mistake — 
Next  of  Kin  —  Pleading — Servant 
Set-off —  Uncertainty — Unitarian 
Congregations — Wife — ^Will. 

1.  A  le^pycy  to  be  piud  to  the  legatee 
'*  when  or  if  ^'  he  attained  twenty-one,  held 
to  be  vested  at  the  death  of  the  testator, 
and  not  to  be  contingent  upon  the  legatee 
attaining  twenty-one.     Lister  v.  Bradley^ 

L  10 

2.  The  testator  save  eertiun  pecuniary 
legacies  to  his  daughters  respectively,  one- 
hiuf  to  be  invested  and  secured  from  the 
oontrol  of  any  husband,  the  interest  to  be 
paid  to  them  in  the  meantime,  and  the 
principal  disposed  of  as  they  should  direct, 
to  their  issue ;  but  in  case  they  should  die 
withotU  issuey  he  g^ve  the  principal  among 
the  survivors  of  his  children  in  equal  shares : 
Heldj — that  the  first  bequest  was  limited  to 
issue  living  at  the  death  of  the  children, 
and  that  uie  gift  over  on  failure  of  issue 
referred  to  the  same  objects.  That  the 
gift  did  not  pass  the  accruing  shares  of  a 
nurent  dying,  leaving  issue,  to  their  issue. 
Xeeming  v.  Sherratt^  ii.  14 

8.  A  gift  by  will  of  all  the  interest  of 
the  testatrix  in  certain  stock,  followed  by 
a  codicil  directing  that  a  debt  owing  to  her 
should,  at  her  death,  be  laid  out  in  the 
same  stock,  will  not  pass  the  amount  of 
the  debt  to  the  legatee  of  the  stock. 
Havard  v.  Price^  ii.  98 

4.  Gift  by  a  testator  of  his  real  and 
personal  estate  to  hb  wife  for  her  life,  and 
the  residue  to  be  e<)ually  divided  between 
her  brothers  and  sisters,  and,  in  case  any 
of  them  should  be  dead  at  the  time  of  her 
decease  leaving  issue,  such  issue  to  stand 
in  their  parents*  place : — Held^  first,  that 
no  brother  or  sister  who  died  before  the 
date  of  the  will,  was  capable  of  taking 
under  the  beauest,  and,  therefore,  the  issue 
of  any  brother  or  sister  who  was  dead 
before  the  date  of  the  will  could  not  take 
by  substitution ;  secondly,  that  it  was  not 
an  original  and  substantive  gift  to  the  issue 
of  those  brothers  and  sbters  who  were  dead 
at  the  death  of  the  wife ;  and,  thirdly,  that 
the  brothers  and  sisters  who  survived  the 
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testator,  and  afterwards  died  wUkomi  issue 
in  the  lifetime  of  the  wife,  were  entitled  to 
shares  in  the  residue.     Oray  v.  OarmtuL^ 

iL268 

5.  Several  bequests  to  a  servant  of  the 
testator,  made  m  eight  different  instni* 
ments,  held  to  be  all  cumulative,  notwith* 
standing  the  gift  to  the  party  by  the  last 
codicil  was  much  larger  than  any  of  the 
preceding  gifts  to  hmi;  and  the  whole 
amount  given  by  that  codicil  was  expressed 
as  being  given  to  provide  for  the  serranti 
of  the  testator.    iS^uiJie  v.  Lord  Lawdur^ 

]L424 

6.  Where  a  testator  makes  several  gifii 
to  a  stranger  by  different  instruments,  the 

E resumption  is,  that  such  gpfts  are  cnmih 
itive,  and  the  circumstance  of  differeneei 
in  their  character  or  amount,  or  of  a 
further  motive  or  reason  assigned  upoa 
the  instrument,  tends  to  strengthen  the 
presumption.  Ih, 

7.  The  testator,  by  his  will,  ga;ve  to  hii 
executors  beneficially  all  his  property 
which  he  might  not  dispose  of,  sulgect  to 
his  debts,  and  any  bequests  which  he  might 
afterwards  make ;  and  made  a  codicfl  ofs 
later  date  in  these  words : — ^^  In  a  eodiefl 
to  my  will,  I  gave  to  the  GorporalioQ  cf 
Gloucester  £140,000.  In  this,  1  wish  isj 
executors  would  g^ve  £60,000  more  to 
them  for  the  same  purpose  as  I  have  before 
named.**  No  other  codicil  was  found  con- 
taining any  bequest  to  or  mention  of  the 
corporation.  On  a  bill  by  the  corporatioii, 
against  the  executors,  and  the  Attorney- 
General,  for  pyment  of  the  £140,000  and 
£60,000,  and  to  have  the  interest  of  the 
corporation  therein  declared : — HeU  that 
the  purpose  of  both  legacies  must  be 
deemed  to  have  been  the  same,  and  to 
have  been  expressed  in  the  codicil  referred 
to,  as  giving  the  first  legacy.  Gloucester 
(3fayor,  ffv!f  v.  Wood^  iiL  131. 

8.  That,  m  construing  the  codicil,  the 
Court  must  exclude  firom  its  coii«dentiQo 
tiie  proceedings  before  the  Ecdeaiastical 
Court,  on  the  question  of  the  admission  to 
probate  of  the  will  and  codiciL  lb, 

9.  That  the  plaintiffs  must  be  reguded 
as  admitting,  in  the  suit,  that  no  other  cir- 
cumstances proper  for  the  consideratiQn  of 
this  Court,  as  affecting  the  claim  of  the 
corporation  to  the  legacies,  were  known. 

lb. 

10.  That  a  bequest  of  a  l^^acy  to  an  in- 
dividual  for  a  purpose  expressed  elsewhere, 
and  which  purpose,  from  some  iifw»-rplMnid 
cause,  is  unknown  to  the  Court,  creates 
such  an  uncertainty,  that  a  Court  <^  con- 
struction cannot  declare  the  itit^ntV?"  of 
the  testator.  IK 

11.  That,  although  it  was  immobahle 
that  the  legacies  to  the  eorpoiatiMi  were 
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fnven  in  trust  for  a  priTate  person,  yet 
were  being  do  legal  prenamption  that  such 
was  not  the  purpose  referred  to,  tiie  Court 
could  not  presume,  that,  because  the  lega- 
tee was  a  corporation,  the  legacy  was  there- 
fore upon  a  cnari table  trust  to  which  uncer- 
tainty of  object  would  be  no  objection.   76. 

12.  That  the  proposition  that  the  Court 
does  not  presume,  and  that  merely  preca- 
tory words  do  not  create,  a  trust,  supposes 
the  whole  intention  of  the  testator,  so  far 
as  it  had  been  committed  to  writing,  to  be 
before  the  Court,  and  that  the  uncertainty 
is  occasioned  by  the  intention  which  is  de- 
clared ;  and  does  not  apply  to  a  case  in 
which,  from  the  terms  of  the  bequest,  it 
would  appear  that  there  was  a  written  ex- 
pression of  the  intention  of  the  testator 
which  is  not  before  tlie  Court,  and  the  un- 
certainty is  occasioned  by  tlie  absence  of 
that  written  declaration.  lb. 

13.  That  it  being  the  duty  of  the  exe- 
cutors to  protect  the  interests  of  the  resi- 
duary legatees  against  the  claims  of  other 
persons  on  the  estate,  the  circumstance  that 
the  executors  were  also  residuary  legatees 
was  immaterial  to  the  case.  lb, 

14.  Whether,  if  the  plaintiffs,  on  the  con- 
struction of  the  codicil  which  was  proved, 
would  have  been  held  entitled  to  the  lega- 
cies, the  Court  would  not — ^before  it  treated 
the  absence  of  the  missing  codicil  as  eri- 
dence  of  revocation  of  the  legacies — ^have 
inquired  into  the  circumstances  relating  to 
that  absence — quare.  lb. 

15.  The  testator,  by  his  will,  charged 
his  debts  and  legacies  upon  his  real  and 
personal  estate,  and  gave  such  real  and 
personal  estate  to  trustees  upon  trust  for 
Ids  nephew  for  life  (to  whom  also  he  gave 
a  legacy),  with  remainder  to  the  first  and 
other  sons  of  the  nephew  successively  in 
tail  male,  with  remainder  to  the  second  and 
every  other  son  of  Uie  testator^s  brother 
successively  in  tail  male,  remainder  to  the 
testator^s  own  right  heirs;  and  added, 
*'  and  upon  this  last-mentioned  contingency, 
failing  neirs  male  of  my  said  brother,  and 
of  my  said  estate  goin^  to  my  right  heirs 
more  remote  as  aforesaid,  then  I  £>  hereby 
charge,  subject,  and  make  liable  my  said 
estate  with  the  payment  of  the  sum  of 
X5000  to  my  niece."  The  testator  died 
in  1775,  leaving  his  brother  his  heir-at- 
law.  The  nephew  entered  into  possession 
of  the  real  estate,  which  consisted  of  a 
plantation  in  Jamaica,  subject  to  a  mort- 
gage created  by  the  testator  in  1765.  The 
brother  afterwards  died,  leaving  the 
nephew,  his  only  son,  and  then  heir-at- 
law  of  the  testator :  the  ne^ew  died  in 
1822,  without  ismie  male.  The  bill  was 
filed  in  1837  agninst  the  mortgagees  and 
the  devisees  of  tiie  nephew  to  wtain  paj- 
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ment  of  the  niece's  legacy  of  £5000: — 
HMj  that,  on  the  deatn  of  the  nephew 
without  issue  male,  the  event  happened 
on  which  the  niece  would  become  entitled 
to  the  legacy  of  £5000 ;  and  that  it  was  not 
too  remote.    Faulkner  v.  Danielj    iii.  199 

16.  That  the  nephew  was  only  bound  in 
his  lifetime  to  keep  down  the  interest  of 
the  debts  and  legacies ;  and  that  he  was 
entitled  to  keep  on  foot,  as  subsisting 
charges  against  the  real  estate,  the  princi- 
pal of  the  debts  and  legacies  paid  off  by 
tdm,  and  also  his  own  legacy.  lb, 

17.  That  an  administrator  of  the  nephew, 
to  whom  letters  of  administration  had  been 
granted  limited  to  the  purposes  of  ^e  suit, 
was  a  sufficient  representative  of  the  per- 
sonal estate  of  the  nephew  in  the  cause.  lb. 

18.  Devise  of  real  estate  to  A.  for  life, 
subject  to  tlie  payment  of  £2000  a  piece  to 
B.,  C,  and  D.,  or  to  their  respective  lawful 
issue,  twelve  months  after  tlie  death  of  the 
testator,  and  devise  of  the  same  estate,  in 
remainder,  on  the  death  of  A.,  to  his  chil- 
dren as  he  should  appoint,  charged  with  a 
further  sum  of  £3000  a  piece  to  B.,  C,  and 
D.,  or  to  their  respective  lawful  issue.  B., 
C,  and  D.  survived  the  testator.  B.  died, 
¥dthout  issue,  in  the  lifetime  of  A.,  and  C. 
and  D.  died  in  the  lifetime  of  A.,  leaving 
issue : — Held,  that  the  legacies  to  B.,  C, 
and  D.  vested  in  the  legatees,  subject  to 
be  divested  in  favour  of  their  children,  in 
case  of  their  death,  leaving  children  ;  and, 
therefore,  that  B.  took  l^th  the  legacies 
absolutely,  and  C.  and  D.  took  the  legacies 
of  £2000  each,  absolutely,  and  the  children 
of  C.  and  D.  took  the  legacies  of  £3000  by 
substitution  for  their  parents.  Salisbury  v. 
PeUy,  iii.  86 

19.  Baising  legacy  out  of  real  estate. 
5,  C,  iii.  94 

20.  Legatees  whose  legacies  were  charged 
on  real  estate,  subject  to  prior  charges,  not 
affected  by  lapse  of  time  so  long  as  any  of 
the  prior  charges  subsisted.  Faulkner  v. 
Daniel,  iii.  212 

21.  Different  construction  of  a  bequest 
to  persons  who  had  been  creditors,  but  had 
been  paid  in  foil,  where  the  payment  had 
been  made  before,  and  where  after  the  date 
ofthewilL    PhiUps  y.  PhiHps,        iii.  298 

22.  Whether  the  right  of  a  creditor  to  a 
share  of  the  residue  would  not  be  sustained, 
if  the  principal  of  his  debt  had  been  paid, 
but  he  had  not  received  interest  upon  the 
debt  for  the  time  that  the  payment  was  de- 
layed— qutere.    S.  C,  iii.  303 

23.  Doctrine  of  the  Court  in  the  con- 
struction of  testamentary  papers  containing 
repeated  legacies  to  uie  same  objects, 
where  the  questions  are,  whether  the  in- 
struments are  intended  to  be,  either  whdly 
or  in  part,  addilioBal  or  snbititiited  one 
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tion.     S,  C.                                         ir.  Ti\  remainder  to  tbe  cbiidren.  S.  C\     ir.  225 

32.  Ke^-or.Ing  in  aid  of  tbe  eonstmction  3d.  As  to  tbe  leeacv  in  respect  of  anj 
€^  repeated  legacies,  where  tbe  wonL»  **  in  cbild  of  Mr§.  B..  wbo  (if  31rs.  B.  had  her- 
addition''  and  "in  substitution "  are  used  self  surrived  tbe  testatrix)  should  have 
in  ftome  ca.H:f  and  not  in  other?,  and  tbe  furriTed  tbe  testatrix,  and  died  in  the  life- 
latter  word"}  are  only  used  in  cases  where  time  of  y\n.  B. — qnart.  Ik 
the  direrkity  of  tbe  legacies  would  other-  40.  Legacy  of  £100  to  the  three  sisten 
wijie  prevent  them  from  being  eoo^tnied  of  A. ;  A.  bad  four  sbterv.  The  Comt 
aA  Rob-titotionarj.     S.  C                      2:>3  will  reject  tbe  word  *Mbree^'^  and  give  the 

t^i.  Application   to  the  earlier    in^tru-  £100  to  tbe  four.     ^.  C,                    ir.  H9 

merit*   ot    construction   of  certain    words  41.  A  release  by  one  of  the  sisters  to  the 

founded  upon  tbe  use  made  by  tbe  testatrix  other  three  does  not  aid  their  claim  to  the 

of  thone  words  in  tbe  later  instruments,  legacy  under  tbe  will.                               /(. 
S,  C\,                                                iv.  236  '      42.  Gift  to  B.  for  life,  with  remainder  totbe 

34.  The  right  of  a  legatee,  under  the  I  children  of  B.  living  at  his  decease,  ecpaUy 
ffeneral  rule  of  construction,  to  several  j  between  them.  B.  died  in  the  HfrritiM*  cf 
legacies   bequeathed   by  different  instru-  i  the  testatrix,  leaving  three  children,  one  of 


mentii,  is  not  repelled  by  circumstances 
which  only  raise  a  mere  balance  of  argu- 
ment that  the  legacies  are  substitutional. 
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whom  afterwards  died  in  the  lifecime  of 
the  testatrix: — Utld^  that  there  was  no 
lapse  of  the  third  part  of  the  Ic^Kf  bj 
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the  death  of  one  of  the  children  of  B.  after 
him  and  before  the  testatrix ;  and  that  the 
two  surviving  children  were  entitled  to  the 
whole  leg^y.    Lee  v.  Patn,  iv.  260 

43.  The  testatrix  bequeathed  ^^  to  Mrs.  and 
Miss  B.,  the  widow  and  daughter  of  the  late 
Rev.Mr.B.,,e200each."  At  the  date  of  the 
testamentary  instrument,  there  were  no  per- 
sons answenng  the  description.  The  legacy 
was  claimed  by  a  Mrs.  W.  (the  daughter 
of  the  late  Mr.  B.)  and  her  daughter  Miss 
W.  (the  granddaughter  of  the  late  Mr.  B.) : 
and  it  was  proved  that  the  testatrix  was 
intimately  acquainted  with  the  late  Mr.  B., 
and  also  ¥nth  Mrs.  and  Miss  W.,  and  used 
to  call  them  by  Mrs.  W.*s  maiden  name  of 
B. : — Ileld^  that  this  evidence  was  admis- 
sible, and  Mrs.  and  Miss  W.  were  declared 
to  be  entitled  to  the  levies.  S,  C,  iv.  251 

44.  Bequest  to  *^  Miss  Sarah  Jameson.** 
There  was  no  Miss  Sarah  Jameson.  The 
testatrix  was  acquainted  with  Mrs.  Sarah 
Jameson,  and  her  daughter,  Miss  Frances 
Ann  Jameson.  Frances  Ann  Jameson  was 
held  to  be  entitled  to  the  legacy.    S.  C, 

iv.  253 

45.  Gift  by  the  will  of  £100  to  High- 
bury College,  and  of  another  £100  by  the 
second  codicil,  under  a  gift  of  that  sum  to 
each  of  the  charities  mentioned  in  the  will. 
In  the  same  codicil  was  a  legacy  of  £500 
to  Hoxton  Academy.  The  establishment 
known  as  Highbury  College  was  formerly 
called  Hoxton  Academy.  There  was  no 
Hoxton  Academy  at  the  date  of  the  codicil 
or  subsequently,  but  other  charitable  so- 
cieties had  for  some  time  occupied  the  pre- 
mises : — Held^  that  Highbury  College  was 
entitled  to  the  legacy  of  £500.  S.  C,  iv.  254 

46.  Residuary  ffift,  upon  trust  for  the 
testator^s  wife  for  life,  if  she  should  so  long 
continue  his  widow ;  and,  from  and  after 
her  death  or  marriage,  upon  trust  to  pay 
and  divide  the  whole  thereof  equally 
amongst  all  and  every  the  testator's 
nephews  and  nieces,  share  and  share  alike, 
within  six  months  after  they  should  become 
entitled  thereto  : — HeJd^  that  the  residuary 
share  of  one  who  died  in  the  lifetime  of 
the  widow  passed  to  his  representatives. 
Pachham  v.  Gregory^  iv.  396 

47.  Legacy  to  A.,  and,  in  case  A.  shall 
die  in  the  testator's  lifetime,  without  issue, 
then  over.  A  died  in  the  testator's  life- 
time, leaving  a  child :  the  child  is  not 
entitled  to  the  legacy.     Cooper  v.  Pitcher^ 

iv.  485 
^  48.  Where  a  testator,  after  giving  le^- 
cies  to  his  daughters  for  their  respective 
lives,  with  remainder  to  their  respective 
issue,  and  in  default  of  issue,  the  snare  of 
the  daughter  so  dying  to  the  survivors, 
directed,  that,  in  case  any  or  dther  of  his 
daughters  should  happen  to  die  befinre  such 
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legacy  or  bequest  shall  have  become  vested 
in  her,  leaving  issue,  then  such  legacy  of 
bequest  should  descend  to,  or  become  the 
property  of  such  issue :  it  was  held^  that 
the  word  ^^  survivor"  must  be  taken  in  its 
strict  sense  ;  but  that,  under  the  clause  of 
substitution,  a  survivor's  share  of  a  legacy 
to  a  daughter  who  died  without  leaving 
issue  (such  survivor's  share  being  neces- 
sarily contingent  upon  survivorship)  passed 
to  the  children  of  a  daughter  of  tne  testa- 
tor who  died  in  his  lifetime,  leaving  issue 
that  survived  him.     WiUetts  v.  WilUtts, 

vii.  38 

49.  The  testator,  after  directing  his  per- 
sonal estate  to  be  invested,  gave  tne  income 
of  the  same  and  of  his  real  estate  to  his  wife 
for  her  Ufe,  and  directed  that  after  her  death 
his  trustees  should  sell  his  real  estate,  **  and 
pay,  distribute,  and  divide"  the  money 
thence  arising,  and  the  money  at  interest ; 
and  he  thereby  gave  and  bequeathed  one- 
third  thereof  unto  his  cousin,  J.  S.,  '*if  he 
should  be  then  living,  but  if  he  should  be 
then  dead,  unto  his  legal  representative  or 
representatives,  if  more  than  one,  share 
and  share  dike."  J.  S.  died  in  the  life- 
time of  the  testator's  widow,  leaving  a 
widow  and  children  : —  Held,  that,  upon 
the  death  of  J.  S.,  his  widow  and  children, 
as  the  persons  who  would,  in  case  of  in- 
testacy, be  entitled  to  his  personal  estate 
according  to  the  Statute  of  Distributions, 
took  vested  interests  in  the  third  of  the 
residue,  in  ec|ual  shares,  as  tenants  in 
common.    Smith  v.  Palmer,  vii.  225 

50.  Gift  of  stock  in  the  public  funds, 
upon  trust  to  pay  the  dividends  to  the  four 
brothers  and  two  sisters  of  the  testator,  in 
eoual  shares,  for  their  respective  lives,  and 
after  their  respective  deceases,  to  pay  the 
dividends  unto  and  amongst  the  eldest  sons 
or  son  of  his  said  brothers,  and  the  sur-* 
vivors  and  survivor  of  them,  for  their  lives 
or  life,  in  equal  shares  and  proportions, 
upon  their  attaining  twenty-one,  with  a 
provision  for  maintenance  in  the  meantime ; 
and  after  the  decease  of  such  eldest  sons  or 
son,  to  pay  the  said  dividends  unto  and 
amonest  the  eldest  male  issue  onl^  for  the 
time  being  of  their  bodies  ad  infinitum,  for 
ever: — Held,  that  the  bequests  to  the 
brothers  and  sisters  of  the  testator  were 
valid.    Harvey  v.  Towell,  vu.  281 

51.  That  the  bequests  in  remainder  to 
the  four  eldest  sons  of  the  four  brothers, 
each  of  whom  had  a  son  living  at  the 
death  of  the  testator,  were  valid ;  but  that 
such  eldest  sons  took  absolute  interests  in 
their  several  shares  of  such  stock.  lb. 

52.  Real  and  personal  estate  given  to 
trustees,  upon  trust  to  pay  the  income  to 
the  testator's  wife  for  her  life,  and  within 
or  at  the  expiration  of  ten  years  firom  the 
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dttah  of  the  mrrnror  of  himidf  and  bk  ' 
wife,  to  fell  ind  cooTen  the  mme  into 
Booev.   and  oat  of  the  income  to    pay  . 
annuities  to  serenl  persons  and  claaiei  of 
persons  for  the  «aid  term  of  ten  jean,  with 
pecnniaiy  legacies  to  the  nme  persons  and 
classes,  and  aljo  to  other  persons  at  the 
czpiratian  of  that  time,  and  annoities  to  : 
other  persons  for  the  hres  of  theanniiitania,  ! 
and  nedfic  legacies  to  others.  The  readoe  j 
was  then  giren  to  all  and  everj  the  sereral 
legatees  before  named  (with  exceptions),  . 
rateablj  and  in  propordoo  to  the  amoont 
of  their  respective  legacies.    The  wife  snr- 
▼iTcd  the  testator  i—Htld^  that  the  '*  lega- 
tees before  named  *^  shoold  be  oonstmed  to 
be  the  legatees  taking  benefiu  out  of  the 
faad  whidi  feU  in  at  the  wife's  death,  and 
the  *^  legacies  *^  to  be  soch  legacies  aa  re- 
mained to  be  satisfied  at  the  expiration  of 
the  tcnrears.  Bromley  r.  Wrigkt,  viL  334 
63.  lliat  annnitanta  for  life,  not  having 
other  legacies,  were  legatees  of  tharea  in 
the  resimie.  lb. 

54.  That  the  specific  legatees,  inchiding 
ooe  taking  a  beonest  of  a  watch,  dnun,  and 
teals,  were  entitled  to  share  in  the  residne 
according  to  the  value  of  their  respective 
legacies.  lb. 

55.  Thai  annnitants,  who  survived  the 
teatator  and  died  before  the  expiration  <^ 
the  ten  years,  whentheir  peconiary  legacies 
were  piiyahle,  took  vested  interests  in  sndi 
ammities  and  legacies.  76. 

56.  That  a  class  described  as  ^*  the 
children  **  of  B.,  bat  not  otherwise  named, 
came  within  the  description  of  ^^  legatees 
before  named.*^  lb. 

57.  That  the  widow  of  the  teatator  did 
BOl  take  under  the  reaidiiary  p£i.  lb. 

68.  That  the  annuities  which  ceased  at 
the  expiration  of  the  ten  years,  were  not 
legadea  in  respect  of  which  the  aonuitanta 
took  any  share  in  the  residue.  lb. 

59.  If  it  be  doubtfiil  on  the  words  of  a 
will,  whether  a  specific  or  general  legacy 
is  given,  the  rule  of  the  court  is  to  lean  to 
the  construction  which  makes  the  legacy 
general ;  hut  this  rule  does  not  involve  the 
proposition  that  the  court  is  to  address 
Itself  to  the  construction  of  a  will  with 
any  prepossession  one  way  or  the  other. 
Sayer  v.  Sayer,  Innes  v.  Sayer,         vii.  882 

60.  A  bequest  of  £5,000  Consols,  with 
a  direction,  that,  if  the  testatrix  should 
not  have  sufficient  stock  to  answer  the 
legacy,  her  executors  should,  out  of  her 
residuary  estate,  purchase  enough  to  make 
up  the  deficiencyr: — Held,  to  create  a 
specific,  and  not  a  merely  demonstrative 
legacy.     Townsend  v.  Martin,  vii.  471 

61.  A  ^ft  to  all  the  grandchildren  of 
the  testatrix,  **  with  the  exception  of  one, 
'^^  ''  established  as  a  sift  to  the 
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hf  the  mrwplfie  a- 

ix.57 
~6i.  A  beqo^  of  a  legacy,  upon  trait  ts 
apply  so  much  of  the  intcreat  aa  the 
trustees  shoold  thiiik  proper  in  the  miii- 
tcnance  of  the  teatator^a  gnadmm  w^ 
twenty-eoe :  and.  npoB  hii  attahiing  tkt 
age.  topay  thewholeof  tbemtaralofthe 
le^ey  tothe  gnmAatm,  lor  hit  life;  nds 
direcofle  that,  after  the  deeeaac  of  tk 
grandson,  the  Uusltu  were  to  atiDdpoi- 
sesaed  of  the  legacy  and  jnt^ir at,  mm  aB 
accnainlationa,  in  tmat  lor  the  gnndna*! 
children,  with  remainder,  m  dffiwltqf  saA 
issue,  over :— Beld,  that  the  previasa  ftr 
the  maintenance  of  the  g;iaMaiM  doriif 
bit  minority,  oat  of  the  inftereat  of  ikt 
legacy,  ahowcd  that  the  inteiaat  wit  in- 
tended for  him ;  that  the  legaey  walaiii 
intereat  (ahhoogph  not  m  e^|0|miciit) 
before  the  grandaoa  attained 
an^  that  the  grandaoii  w; 
entitled  to  the  intereat  which 
doring  his  minority  and  waa  not  anpfiei 
in  hb  mahrtfnawy.     In  re  iioaas's  JBMii^ 

ix.641 
69.  That  the  unapplied  aecaianlatiHi 
aeeruinff  during  the  minority  of  the  gmi- 
son  did  not  go  with  ibe  captdl  of  Ikt 
legacy,  becaaae  the  diapoaition  of  Ikt 
capital  after  the  grandaon  attained  tata^ 
one  was  of  the  interest  and  oertain  wftA 
accnmnlationa,  not  w^dwliwg  the  aocana* 
lationa  during  the  minority.  Ik 

64.  A  legacy  to  a  child  earrica  ialcwil» 
on  the  ground  of  the  nreanined  intrt*'** 
of  the  parent  to  iblfil  hia  moral  da^  d 
providing  for  the  maintenance  of  hia  enU; 


but  if  he  has  discharged  that  dntj  bj  ■#• 
viding  for  the  maintenanee  of  the  odd 
out  of  another  ftnid,  the  legaqr  doeaist 
necessarily  carry  intereat.  Ik 

65.  Legadea  of  £1,000  eaeh  to  iht  tiim 
children  then  living  of  A.,  the  tcalsfart 
daughter,  with  a  nroviao  for  the  pamcil 
oi  the  interest  for  tneir  maintenanee  aariig 
minority,  and  a  bequest  of  ^2,000  to  tm* 
tees,  upon  trust  for  A.,  and  fiar  her  life; 
and,  from  and  after  her  deeeaae,  for  i^  sai 
every  her  children  living  at  her  dkccsM, 
equally  to  be  divided,  wiui  a  proviao,  thst, 
if  anv  one  or  more  of  the  children  of  A 
should  die  under  twenty-one,  withoift 
leaving  issue,  the  original  and  aocmii 
le^cies  and  ahares  bequeathed  to  At 
child  or  children  so  dying  ahooldgo  tatbe 
others  and  other  of  me  said  childien 
equally ;  and  a  declaration,  that,  if  all  the 
children  of  A.  should  die  tinder  tventy-oM; 
and  without  leaving  iaane,  the  legacies « 
£1,000  a-piece  should  not  be  nuabk; 
but,  from  and  after  the  deeeaae  of  the  lart 
survivinff  child,  the  aaid  L^gnntr  ani 
from  and  after  the  " 
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the  £2,000 — should  sink  into  the  residue : — 
Held,  that  the  rishts  of  the  children  of  A. 
in  the  legacy  of  £2,000  were  contingent 
upon  their  surviving  their  mother.  Farrer 
V.  Barker,  ix.  737 

66.  Some  of  the  reasons  which  have  in- 
fluenced the  Court  in  decisions  in  favour  of 
Testing  le^^ades  in  children,  have  no  ap- 
plication m  the  case  of  grandchildren, 
where  there  is  nothing  to  show  that  the 
testator  bad  placed  himself  in  loco  parentis. 

Ih. 

67.  Gift  by  the  tesUtor  to  his  wife,  for 
her  life,  or  until  her  second  marriage,  of 
the  interest  of  his  real  and  personal  estate, 
which,   whether    arising    from    rents    or 

gublic  securities,  was  to  be  applied  for  the 
enefit  of  herself  and  children ;  and  if  she 
married  again,  he  declared  that  her 
power  and  benefit  under  his  will  should 
cease ;  and  when  thirty  years  were  expired, 
be  ordered  all  his  property,  both  fVcehold 
and  leasehold,  to  be  sold,  and  two-thirds 
to  be  divided  amongst  his  children  living 
at  that  period,  or  to  their  heirs,  and  one- 
third  to  be  invested  for  the  benefit  of  bis 
wife ;  and  after  her  decease,  he  be<jueathcd 
such  third  to  his  children  then  livmg,  and 
to  their  heirs : — Held,  that  the  gift  at  the 
end  of  thirty  years  was  not  liable  to  objec- 
tion on  the  ground  of  remoteness ;  that 
there  was  no  substitution  of  the  legatee 
created  by  the  gift  to  the  children,  "  or  to 
their  heirs,"  but  that  the  word  *^  or  **  must 
be  read  ^^and;"  and  that  the  children  of 
the  testator  living  at  the  end  of  thirty  years 
(who  were  also  the  same  children  as  were 
living  at  the  death  of  the  vridow)  were  en- 
titled to  the  proceeds  of  the  sale  of  the  es- 
tate, and  also  to  the  intermediate  rents 
after  the  death  of  the  ¥ddow  and  before 
the  expiration  of  the  thirty  years.  Lachlan 
V.  Reynolds,  ix.  796 

68.  The  testator  bequeathed  his  resid  uary 
estate  to  trustees,  upon  trust  to  pay  the  in- 
terest thereof,  after  the  decease  of  a  tenant 
for  life,  to  John,  Robert,  and  Ann,  for  five 
years,  and  at  the  expiration  of  that  term  to 
pay  them  £5000  a-piece,  and  then  to  nay 
the  interest  of  the  remainder  for  a  ftirtner 
term  of  three  years  to  John,  Robert,  and 
Ann,  in  equal  shares ;  and  at  the  expiration 
of  that  time  to  pay  the  whole  to  Jonn,  Ro- 
bert, and  Ann  m  equal  shares.  Soon  after 
the  death  of  the  tenant  for  life,  and  before 
the  expiration  of  the  five  years,  John  and 
Robert  claimed  and  obtained  from  the 
trustees  payment  of  the  whole  of  their  two- 
thirds  of  the  residuary  estate  of  the  testator; 
but  it  was  Jield  that  the  husband  of  Ann  was 
not  entitled  to  immediate  payment  of  her 
share  of  the  capital,  and  that  he  was  unable 
to  give  an  effectual  release  or  discharge  for 
the  same.    HarUy  y.  Harley^  x.  325 
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69.  The  testator  gave  all  his  household 
ftirniturc,  linen,  wearing  apparel,  books, 

Elate,  wines,  fixtures,  statues,  china, 
orses,  carriages,  and  everything  in  his 
house,  to  trustees,  of  whom  his  wife  was 
one,  and  directed  that  all  his  household 
property  "as  aforesaid"  should,  after 
nis  decease,  be  sold,  **with  the  excep- 
tion of  such  articles,  whatever  they 
be,  that  my  dear  wife  may  desire 
to  retain  for  her  own  use;  which  I 
hereby  empower  her  to  appropriate  to  her 
own  use  : " — Held,  that  this  bequest  did 
not  enable  the  widow  to  take  the  whole  of 
the  household  property^  but  intimated  a 
confidence  that  she  would  not  take  the 
whole  ;  that  she  was  empowered  to  make 
her  selection  as  well  from  amongst  the 
statues,  pictures,  and  ornamental  articles 
as  from  the  ordinary  furniture :  and  that 
she  was  entitled  absolutely  to  the  articles 
which  she  might  select.  Kennedy  y.  Ken' 
nedy,  z.  488 

70.  A  bequest  of  residuary  estate  to  be 
invested  in  consols,  and  to  be  held  by  the 
execntors  in  trust  for  all  and  eyery  the 
grandchildren  of  the  testator,  to  be  di- 
vided equally  amongst  them  at  the  expira- 
tion of  twenty  years  after  his  decease  >—J^e£i 
to  confer  immediate  vested  and  transmissi- 
ble interests  to  the  grandchildren  living  at 
the  deatii  of  the  testator,  su^ect  to  be 
opened  and  let  in  grandchildren  who 
might  be  bom  before  the  expiration  of  the 
twenty  years.    Oppenheim  v.  Henry,  x.  441. 

71.  In  a  bequest  of  £1,000  to  certaui 
persons  for  life,  and  (after  their  decease) 
of  £400  part  thereof  to  A.  and  B.,  part 
and  part  alike,  viz.  £200  to  A.  and  £200 
to  B.,  for  the  trouble  they  might  hare  in  the 
execution  of  the  will,  ^^  but  in  case  of  either 
of  their  death,**  to  tiie  survivor;  "  and  in 
case  of  both  their  deaths,  to  the  heirs, 
executors,  and  administrators  of  such  sor- 
vivor,  £200  only.*'  The  words  "  in  case  of 
death**  were  luld  to  refer  to  death  in  the 
lifetime  of  the  tenant  for  Hfe  of  the  £1000, 
Green  y.  Barrow,  x.  459 

72.  The  testator  bequeathed  £5000  to 
his  wife  for  life,  and  after  her  decease  to 
his  nephew  absolutelj[ ;  but  if  the  nephew 
should  die  in  the  lifetime  of  the  wife,  then 
he  directed  his  executors  to  divide  the 
same  amongst  the  children  of  the  nephew ; 
and  in  case  the  nephew  should  die  without 
leaving  lawftil  issue,  then  to  pay  the  same 
unto  and  equally  between  his  two  nieces, 
I^uisa  and  Georgiana,  for  their  separate 
use ;  and  in  case  one  or  both  of  the  nieces 
should  die  in  the  lifetime  of  the  wife,  then 
to  pay  and  divide  tiie  share  of  the  niece 
so  dying  unto  and  equally  between  her 
children  as  tenants  in  common;  and  the 
testator  bequeathed  all  monies  in  thenubliO 
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funds  of  which  he  should  die  possessed, 
upon  trust  for  his  wife  for  her  life,  and 
aner  her  death  for  the  hencfit  of  his  nieces, 
Louisa  and  Georgiana,  in  manner  therein- 
before  directed  of  and  concerning  the  sum  of 
£5000;  and  he  gave  all  the  residue,  ex- 
cept monies  in  the  funds,  to  his  wife  abso- 
lutely. One  of  the  nieces  died  in  the  life- 
time of  the  wife,  leaving  children : — Heldy 
that  the  gift  of  the  £5000  to  the  children 
of  the  nieces  could  not  be  regarded  as  a 
part  or  modification  of  the  gift  to  the 
mother,  but  was  in  fact  a  substitutionary 
gift  to  arise  on  a  distinct  event ; — that  the 
reference  to  the  bequest  of  the  £5000  in 
the  residuary  gift  of  the  monies  in  the 
funds,  by  the  words  *'  in  manner  herein- 
before directed,"  might  refer  to  the  manner 
of  taking  as  tenants  in  common,  or  for 
their  separate  use  ; — that  the  children  of 
the  niece  did  not,  therefore,  by  virtue  of 
the  reference,  take  any  interest  in  the  re- 
sidue of  the  monies  in  the  funds ;  and  that, 
as  to  such  monies,  so  far  as  related  to  the 
share  of  the  deceased  niece,  there  was  an 
intestacy.    Lumley  v.  Rabbins^  x.  621 

78.  A  direction  to  invest  so  much  money 
as  will  produce  a  certain  amount  of  stock : — 
Held  to  be  a  pecimiary  legacy.  Edwards 
V.  Hall,  xi.  23 

74.  Where  the  execution  of  a  will  was 
attested  by  two  marksmen,  and  signed  also 
by  two  other  persons  as  witnesses,  the 
Cfourt  held  that  the  signature  of  the  two 
latter  must  be  regarded  as  affixed  likewise 
in  attestation  of  the  will,  and  not  as  merely 
verifying  the  attestation  of  the  marksmen ; 
and  that  the  legacy  to  the  wife  of  one  of 
them  failed,  under  the  statute  7  }Vill.  4  j*  1 
Vict.  c.  26,  s.  15.       Wigan  v.  Rowland, 

xi.  157 

75.  A  legacy  of  a  sum  of  money  owing 
to  the  testator  by  A.  B.,  upon  a  mortgage 
of  certain  premises  therein  mentioned,  and 
which  mortgage  was  paid  off  in  the  testa- 
tor*s  lifetime  after  the  date  of  the  will, 
held  to  be  a  specific  and  not  a  merely  de- 
monstrative legacy,  and  to  be  adeemed  by 
such  payment.     Sidebotham  v.  Watson, 

xi.  170 

76.  The  testator  placed  part  of  the  mort- 
{^e-moncy  received  by  nim  from  A.  B. 
m  a  bank,  and  afterwards  drew  out  a  part 
of  such  deposit,  leaving  in  the  bank  at  the 
time  of  his  death  a  balance,  amounting  to 
a  moiety  of  the  sum  which  had  constituted 
the  mortoage  debt ;  but  it  was  held,  that 
the  specific  legatee  of  the  mortgage  debt 
was  not  entitled  in  respect  of  such  legacy 
to  the  money  so  remaining  in  the  bank.  lb, 

77.  A  legacy  given  by  the  testator  to 
his  ^^  niece,  the  daughter**  of  his  late  sister 
Sarah  : — Held,  to  be  taken  by  his  nephew, 
the  son  and  only  child  of  his  deceased 
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sister  Sarah  Ann.     In  re  the  Trusts  of  the 
WiU  of  James  Rickit.  xi.  299 

78.  A  residuary  bequest  to  the  nephews 
and  nieces  of  the  testatrix  who  should  be 
in  England  at  the  time  of  her  decease,  and 
the  chddren  of  such  of  her  nephews  and 
nieces  as  should  be  then  dead  living  in 
England,  such  children  taking  only  their, 
his,  or  her  parent  or  parents*  share ;  and 
to  her  great  niece,  J.,  and  the  children  <^ 
her  deceased  niece,  M.,  such  last-men- 
tioned children  only  to  take  one  of  such 
shares  in  right  of  their  mother,  equally 
among  them : — Held,  that  two  nieces,  who 
at  the  date  of  the  will  and  at  the  death  of 
the  testatrix  were  settled  in  America  were 
excluded,  and  that  two  nieces  who  at  the 
time  of  the  testatrix^s  death  were  in  L*eland 
— one  with  her  husband  on  duty  with  his 
regiment,  and  the  other  visiting  her — ^were 
not  excluded.     Woods  v.  Townley,  xi.  314 

79.  That  J.  and  the  children  of  M.  were 
entitled  to  take  shares  as  members  of  the 
class  of  children,  and  also  other  shares  ts 
special  legatees.  ii. 

LEGACY  CHARGED  ON  REAL  ES- 
TATE. 

5ee  General  Orders,  1841,  August^r,  xxx. 

LEGACY  FOR  THE  PUBLIC  BENE- 
FIT. 

See  Charitable  Trust  or  Use. 

LEGACY  TO  A  WIFE,  FOR  HERSELF 
AND  CHILDREN. 

See  Joint  Tenancy. 

LEGACY  DUTY  ACT. 
See  Appendix,  vol.  ix,  p.  xxx. 

LEGAL  ESTATE. 
See  Jurisdiction. 
Devise  to  trustees  and  their  heirs  upoD 
divers  trusts  in  succession,  some  requiriog 
the  legal  estate  to  remain  in  the  trustees, 
and  others  which  in  themselves  would  not 
do  so, — the  whole  legal  fee  remains  in  the 
trustees.    Brown  v.  Whiteway^      viiL  145 

LEGAL  REPRESENTATIVE. 
See  Legacy. 

LEGAL  TITLE. 
See  Ship. 

LEGATEE. 
See  Appobtionhent — ^Dsbior  axd  Car 


LEGATEE. 


LIABILITY. 


DiTOR  —  Desckiptiox  —  Male  Line — 
Pakties  —  Preliminary  Inquiries — 
Statutes,  Construction  of,  7  WilL  4 
ir  1  Vict,  c.  26,  88.  8,  24,  33. 

.       LEGATEES*  SUIT. 

See  Account — Administration  Suit — 
Appendix,  vol.  x,  p.  xxiv — Costs. 
It  is  no  objection  to  the  hearing  of  a 
suit  for  a  pecuniary  legacy  in  which  assets 
are  admitted,  that  a  decree  for  the  admi- 
nistration of  the  estate  of  the  testator 
has  been  made  at  the  suit  of  a  residuary 
legatee ;  but  whether  the  Court  would  di- 
rect the  accounts  of  the  same  estate  to  be 
taken  in  both  suits — qwere,  Suisse  v.  Lord 
Linother,  ii.  424 

LESSOR  AND  LESSEE. 

See   Lessor's   Title — ^Notice— Vendor 
AND  Purchaser. 

1.  The  Court  refuses  to  relieve  lessees 
against  the  legal  consequences  of  breaches 
oi  covenant,  as  well  in  cases  which  rest  in 
contract,  as  where  the  legal  relation  be- 
tween the  parties  is  fully  established.  Gre- 
gory V.  Wilson  y  ix.  683 

2.  Neither  in  cases  of  accidental  neglect 
to  perform  the  covenants  to  repair,  nor  in 
case  of  wilful  or  obstinate  breacnes  of  such 
covenants,  will  the  Court  relieve  the  tenant 
against  the  consequences  of  the  breach,  lb. 

3.  A  tenant  is  not  absolved  from  the 
performance  of  the  covenants  of  his  lease 
by  a  notice  to  quit:  such  notice  ought 
rather  to  be  regarded  as  a  notice  to  be 
more  vigilant  in  the  performance  of  the 
covenant.  lb. 

4.  The  fact  of  there  being  no  personal 
representative  of  a  lessee  on  whom  the 
duty  of  performing  the  covenants  of  the 
lease  has  devolved,  cannot  be  set  up  against 
the  landlord.  lb. 

5.  It  must  be  a  strong  case  of  cauity 
created  by  a  landlord  against  himself  to 
control  his  legal  right.  lb. 

6.  Claim  by  a  lessor  for  the  administra- 
tion of  the  estate  of  his  lessee,  and  to  have 
a  sufficient  part  of  the  assets  impounded  to 
answer  future  possible  breaches  of  cove- 
nant in  the  lease — dismissed.  King  v. 
Malcott,  ix.  692 

7.  It  is  not  a  part  of  the  contract  beween  a 
lessor  and  lessee,  that,  on  the  death  of  the 
lessee,  his  assets  shall  be  impounded  to 
answer  the  future  rent  and  covenants ;  and 
if  any  portion  of  the  assets  are  retained  or 
appropriated  for  that  purpose,  it  is  from 
the  right  of  the  executor  to  indemnitv,  and 
not  from  any  right  which  the  lessor  has  to 
require  sucn  security.  lb. 

8.  There  is  no  principle  on  which  a 
court  of  equity  should  expend  the  legal 
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right  or  remedy  of  the  landlord,  as  against 
the  tenant  or  his  estate.  lb. 

9.  The  Bishop  of  Winchester,  the  lessor 
of  lands  of  the  see,  demised  for  lives  and 
years : — Held,  not  to  be  entitled  to  any 
portion  of  the  purchase -money,  and  com- 
pensation for  damage  and  severance,  paid 
mto  Court  in  respect  of  lands  comprised  in 
the  demise  and  taken  bv  a  railway  com- 
pany, or  to  the  dividends  of  such  monej 
when  invested,  on  the  around  of  the  dimi- 
nution of  the  fine  whicn  would  be  payable 
until  the  lease  should  become  renewable. 
Ex  parte  the  Bishop  of  Winchester^     x.  137 

LESSOR'S  TITLE. 

An  agreement  signed  by  A.  and  B.  for 
the  sale  by  A.,  and  purchase  by  B.,  of  the 
fixtures  in  a  lease  at  a  certain  price ;  and 
that  A.  shall  execute  an  assignment  of 
his  interest  in  the  house  to  B.,  to  bear  date 
on  a  certain  day : — HeUiy  to  be  a  contract 
by  B.  to  take  such  assignment  when  exe- 
cuted ;  and  B.  having  inspected  the  lease 
and  the  assignment  to  A.,  and  subsequently 
directed  A.  to  cause  an  assignment  to  him, 
B.,  to  be  indorsed  totidem  verbis,  it  was  held 
that  B.  was  precluded  from  calling  for  the 
lessor's  title.    Smith  v.  Capron^        vii.  191 


LETTER  OF  ATTORNEY. 
See  Appendix,  vol.  ix,  p.  xxxi — ^Evidence. 

LETTERS  OF  ADMINISTRATION. 

See  Amendment — ^Evidence. 

1.  A  trust  fund  paid  into  the  Court  of 
Chancery,  under  the  Trustee  Relief  Act, 
afler  the  death  of  the  cestui  ^ue  trust, 
ordered  to  be  paid  to  the  admimstrator  of 
the  cestui  que  trust  under  a  grant  of  letters 
of  administration  by  the  Archdeaconry 
Court,  obtained  after  the  fund  was  in  the 
Court  of  Chancery.  In  re  Trust  Estate  of 
Elizabeth  Spencer,  ix.  410 

2.  Where  a  diocesan  probate  is  proper 
with  reference  to  the  situation  of  the  assets 
at  the  death,  it  remains  so  notwithstanding 
they  mav  afterwards  be  rightfully  or 
wrongfully  removed  out  of  the  diocese,  lb. 

LIABILITY. 

See  Partnership — Trustee  and  Cestui 

QUE  Trust. 

LIABILITY  OF  MORTGAGEE  OF 
JOINT-STOCK  BANK  SHARES  TO 
BANK  DEBTS. 

See  MoRT&AooR  and  Mobtoaoee. 


LIEN. 


LIFE  ASSURANCE. 


LLIBILITY  OF  THE  ESTATE  OF  A 
DECEASED  PARTNER. 

See  Pabtnersuif. 

LIABILITY  OF  THE  PARTIES  TO 
A  CONTRACT,  TO  THIRD  PER- 
SONS. 

See  Annuttt. 

LIABILITY  OF  SHAREHOLDERS. 
See  Joint- Stock  Company. 

LICENCE. 
See  Yekdob  and  Pubchaseb. 

LIEN. 

See  Assignment — Copybioht  —  Costs — 
Creditobs*  Suit — Fine  on  Renewal — 
Lis  Pendens  —  Mistake  —  Notice  — 
Pabtnership — Plea — Policy  op  As- 
surance —  Principal  and  Agent — 
Ship — Ship  Registry  Acts — Solici- 
tor— Solicitor  and  Client — Stamp 
— Statutes,  Construction  of,  3  &  4 
WiU,  4,  c.  27 — Trustee  and  Cestui 
QUE  Trust — Vendor  and  Purchaser. 

1.  The  solicitor  of  an  executrix  and  de- 
visee, payinff  a  sum  of  money  in  exonera- 
tion 01  an  adverse  claim  on  part  of  the  tes- 
tator^s  estate,  does  not,  as  against  creditors 
of  the  testator,  necessarily  and  by  force  of 
the  transaction  alone,  acquire  a  lien  upon 
the  estate,  or  on  the  title-deeds,  for  the 
sum  which  he  so  paid.     Christian  y.  Fields 

ii.  177 

2.  The  solicitor  of  the  executrix  having 
paid  a  sum  which  was  due  to  a  third  party, 
who  had  a  lien  on  title-deeds  belonging  to 
the  testator's  estate  for  the  amount,  gave  a 
receipt  for  the  deeds  in  the  name  of  the 
executrix,  and,  as  her  solicitor,  carried  into 
the  Master's  office  her  examination,  in 
which  the  sum  he  had  so  paid  was  stated 
to  have  been  paid  by  the  executrix,  and 
was  allowed  accordingly : — Held^  that  the 
solicitor  must,  in  sudi  circumstances,  be 
presumed  to  have  made  the  payment  on 
the  behalf  and  on  the  personal  security  of 
his  client ;  and  that  he  could  not  clami  a 
lien  upon  the  deeds  for  the  amount.       lb, 

3.  AVhere  a  party  has  employed,  as  his 
solicitors  in  a  cause,  a  firm  of  two  solicitors 
in  partnership,  the  retirement  from  the 
busmess  of  one  of  such  partners,  under  an 
arrangement  with  the  other,  operates  as  a 
discharge  of  the  client  by  the  solicitors, 
and  the  client  is  thereupon  entitled  to  re- 
auire  that  the  papers  in  tiie  cause  necessary 
lor  its  proteentacm  shall  be  delivered  up  to 

622 


his  new  solicitor,  upon  the  usual  under- 
taking for  saving  the  lien  of  the  discharged 
solicitors.     Griffiths  v.  Griffiths,        ii.  687 

4.  The  lien  of  a  solicitor  in  the  caiue 
held  not  to  entitle  him  to  withhold  an 
original  order  of  the  Court  in  which  there 
was  an  accidental  error  that  required  cor- 
rection.    Bird  V.  Heath,  vi.  236 

5.  The  term  "lien"  does  not  propcrlj 
describe  the  right  of  a  part  owner  to  be 
reimbiu-sed,  out  of  the  gross  fre^ht,  tiie 
amount  of  expenses  incurred  in  the  prior 
repair  and  outfit  of  the  ship.  Gretn  v. 
Briggs,  vL  400 

6.  llie  lien  of  a  solicitor  on  the  deeds  cf 
his  client  is  a  legal  right,  which  cannot  be 
greater  in  extent  than  the  interest  of  ^ 
client  in  the  deeds,  and  does  not  enaUe  tbt 
solicitor  to  retain  the  deeds  against  thud 
parties  where  the  client  could  not  as  against 
such  third  parties  give  the  solicitor  a  lies 
upon  the  property  to  which  the  deeds  relate. 
In  determirung  the  extent  of  such  lien, 
equity  follows  the  law ;  and  although  the 
deeds  might  have  come  to  the  posaessioiitf 
the  solicitor,  without  notice  of  a  pritv  equit- 
able claim,  the  Court  gives  eflfect  as  agaiiift 
the  solicitor  to  such  prior  eqoitaUe  rif^ 
PeUyy,  Wathen,  viL  351 

7.  A  solicitor  does  not,  as  solicitor,  ae- 
quire  a  lien  for  his  costs  upon  the  doei- 
ments  of  his  client  which  came  into  ^ 
possession  of  the  solicitor,  not  in  that  cha- 
racter, but  as  mortgagee  of  the  dienfl 
estate.  /k 

8.  A  solicitor  does  not  acquire  a  hei  fir 
costs  due  to  himself  solely,  upon  does- 
ments  which  came  into  the  joint  potseaioB 
of  himself  and  his  partner  or  partnen; 
but  he  does  not  lose  his  lien  for  such  corti 
upon  documents  which,  having  eome  inls 
his  own  possession,  are  afterwards  cob* 
tinned  in  the  possession  of  himself  aii 
his  partner  or  partners.  /i 

LIFE  ANNUITY. 
See  CoNsmKBAnoN. 

LIFE  ASSUKANCE. 
See  Accumulation — ^Finss  on  Renbwal. 

1.  The  defendant,  a  creditor,  agreed  tfaM 
judgment  should  not  be  entered  up  agaiast 
the  plaintiff,  bis  debtor,  upon  a  warrant  of 
attorney,  unless  default  should  be  made  ia 
the  payment  of  the  premiums  of  a  poh^ 
of  life  assurance,  which  was  effected  to  t^ 
cure  the  debt;  and  that  payment  of tfci 
debt  should  not  be  required  so  long  as  tk 
policy  was  kept  on  foot.  The  ^aintiff  pcr» 
mitted  the  tune  for  payment  of  the  pra- 
mium  to  expire ;  and  Ibur  dajs  aftcfwiidi 
the  de&ndant  paid  the  premnoB,  mA  fit- 


LIFE  ASSURANCE. 


LUNACY. 


cured  the  policy  to  be  revived.  The  Court 
refused  to  relieve  the  plaintiff  against  the 
consequence  of  his  de&ult  in  pavment  of 
the  premium,  and  dismissed  a  bill  brought 
by  him  to  restrain  the  defendant  from 
suinjBT  out  execution  against  the  plaintiff  on 
the  judgment.     Wiiithrop  r,  Murray^ 

viii.  214 

2.  The  Stat.  14  Geo,  3,  c.  48,  does  not 
prohibit  a  policy  of  life  assurance  from 
being  granted  to  one  person  in  trust  for 
anotner,  where  the  names  of  both  persons 
appear  upon  the  &ce  of  the  instrument ; 
nor  does  the  effecting  of  such  an  assurance 
in  any  way  contravene  the  policy  of  the 
statute.     ColUtt  y.  Morrison,  ix.  162 

3.  An  assurance  company,  having  had 
the  chance  of  a  contract  of  life  assurance 
turning  out  in  their  favour,  cannot  after- 
wards be  permitted,  on  the  ground  of  the 
inconsistency  of  the  contract  with  their 
rules,  to  escape  from  it.  lb. 


LIFE  ESTATE. 

See  Devibe— Husband  and  Wife — 
Bemoteness. 

<  1.  Bequest  of  property  (monies  to  be 
laid  out  m  land)  to  L.,  and  afterwards  to 
his  eldest  lawfully  begotten  son,  &c., 
remainder  to  others  in  succession ;  with  a 
direction,  that,  in  case  of  the  decease  of  an 
eldest  son  in  any  of  the  cases,  then  the 
property  to  go  to  the  second  son,  and  so 
on  according  with  primogeniture ;  but  in 
every  case  a  grandson  to  inherit  before  a 
jrounger  son,  and  before  the  next  named 
in  the  entail,  or  any  of  his  sons : — Held, 
upon  the  language  of  the  whole  will,  that 
the  testator  did  not  regard  L.  as  the  stock 
or  stirps,  but  looked  to  the  sons  of  L.  as 
the  parties  from  whom  the  property  was 
to  devolve  in  succession ;  and  that  L.  took 
an  estate  for  life  only.    East  r.  Twyford, 

ix.  713 
2.  Intention  to  give  life  estates  to  per- 
sons not  bom  in  the  lifetime  of  the  testator 
aided,  so  far  as  the  law  will  allow,  by  the 
cy-pres  doctrine.    S,  C,  ix.  729 


LIFE  INTEREST. 
See  Husband  and  Wife — ^Vendob  and 

FUBCHASEB. 


LIMITATION  TO  ILLEGITIMATE 
CHILDREN. 

The  objection  to  the  validitjr  of  a  limita- 
tioii  to  nnbom  fll^fitimate  children  is  not 
founded  exclusively  on  the  uncertainty  of 
description ;  nor,  sembU,  is  there  anydis- 
tiiietioii  between  the  vAliditf  o'f  a  Dmitation 
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in  favour  of  such  persons,  whether  de- 
scribed as  the  children  of  a  man  or  the 
children  of  a  woman.    Dover  v.  Alexander^ 

ii.  275 

LIMITATION   OVER. 
See  Aliknatiok. 

1.  There  is  no  rule  that  a  life  interest 
may  not  be  well  determined  by  a  proviso 
for  cesser,  although  it  be  not  accompanied 
by  any  limitation  over — Semble.  Eoch/ord 
V.  Hackman,  ix.  481 

2.  No  greater  efibct  can  be  given  to  a 
limitation  over  than  to  an  express  declara- 
tion tiiat  the  life  interest  shall  cease.      Ih. 

LIMITED  ADMINISTRATION. 

See  ExECUTOB  and  Administba'Tob— 

Legacy. 

LIS  PENDENS. 

See  Fabties-— Trustee. 

The  right  of  the  vendor  to  recover  the 
purchase-money,  as  a  lien  or  charge  upon 
the  land,  is  not  preserved  by  the  existence 
of  a  suit  by  the  creditors  of  the  devisor  of 
the  estate,  under  whose  will  the  sale  took 
place,  for  the  administration  of  his  estate: 
nor  by  suits  by  the  residuary  devisees  and 
legatees  of  the  purchaser  for  the  adminis- 
tration of  his|estate.  Toft  V.  Stephenson^  viL  1 

LITERARY  FROFERTY. 
See  Piracy. 

LOAN. 
See  Trustee  and  Cestui  que  Tbust. 

LOAN  NOTES. 
See  Joint-Stock  Compaht. 

LOCAL  ACT. 
SeeAci  of  Pabuahsnt, 

LORD  OF  MANOR. 
See  Escheat — Regeiveb. 

LUNACY. 

1.  A  bill  to  set  aside,  on  the  eround  of 
lunacy  and  fraud,  a  conveyance  of  an  estate 
by  a  party  claiminj^  the  fee  simple.  The 
lunacy  was  established,  but  it  appeared 
that  tne  plaintiff  was  only  entitled  to  a  life 
estate  in  the  property: — Hdd,  that  the 
plaintiff  (and  nis  personal  representative 
after  his  death)  was  entitled  to  an  account 
of  the  rents  and  profits  during  the  ISft  of 


LUNACY. 

the  plaintiBT,  as  against  the  parties  in  pos- 
MBBiDQ  under  the  conYcyancc,  Price  v. 
Berriitgton,  Tii.  394 

2.  A  bill  was  brought  to  set  aside  a  deed 
of  1809,  on  the  ground  that  the  plaiuliff, 
the  grantor,  yraa  of  unsound  mind.  The 
phuntiffwas  by  inquisition  found  to  have 
been  lunatic,  without  lucid  intervals,  from 
1796.  The  defendants  alleged,  that,  by  a 
deed  of  1805,  the  lunatic  had  settled  the 
estate  for  himself  and  wife  for  their  Uves, 
and  for  the  benefit  of  their  children  in 
remainder.  The  children  were  made  par- 
ties to  the  suit,  and  disclaimed,  and  offered 
to  convey  any  interest  they  might  have  as 
the  Covirt  should  direct  i—HeM,  that  this 
disclaimer  and  suhmiesioa  did  not  reinvest 
in  the  lunatic  the  interest  which  he  would 
bavehadifthedeedofl805  hod  not  existed, 
or  entitle  him  to  the  relief  which  he  might 
have  had  if  the  deed  of  1805  had  not  been 
made  ;  but,  in  confining  the  decree  to  the 
interest  which  had  been  reserved  to  the 
lunatic,  the  Court  declared  that  it  should 
be  without  pn^udicc  to  the  rights  of  the 
children.  !b. 

3.  In  a  suit  to  set  aside  an  appointment, 
on  the  ground  of  the  unsoundness  of  mind 
of  the  appointor,  who  was  the  tenant  for 
life  of  the  estate,  parties  who  would  be 
entitled  in  reminder  in  default  of  appoint- 


Iheir  answer  to  convey  their  .._ 

the  plaintiff's  benefit,  enable  the  plaintiff 

to  sustain  the  suit  in  respect  of  any  relief 

beyond  the  duration  of  his  own  life  estate. 

lb. 

4.  On  revivor  by  a  party,  who  was  both 
heir-at-law  and  administrator  of  a  lunatic, 
in  a  suit  to  set  aside  a  conveyance  made  by 
the  lunatic  of  his  estate,  it  was  hM  that 
the  plaintiff  bad  no  title  to  the  estate  aa 
heir-at-law ;  but  that,  as  administrator  of 
the  lunatic,  he  wea  entitled  to  an  account 
of  the  rents  and  profits  during  the  life  of 
the  lunatic.  lb. 

6.  Where  an  equitable  interest  in  an 
estate  has  been  conveyed  by  a  person  of 
unsound  mind  to  a  parly  taking  without 
fraud  or  notice  of  the  unsoundncaa  of  mind, 
and  the  case  is  one  in  which  the  deed 
would  be  void  at  law  on  the  ground  of  the 
lunacy,  equity  will  relieve  against  the  con- 
veyance by  the  lunatic.  lb. 

6.  Investment  of  a  fund  belonging  to  a 
lunatic  in  an  annuity  for  his  life.  In  re 
DodworlKi  Truit.  x.  16 

LUNATIC. 
5m   Guabdlah   akd  Liteh— Statutkb, 

1  CoKBTRnCTION  OF,  I   Will.  4,  c.  60. 

^^The  order  sppoinling  a  aoliutor  to  be 
■     &24 


MALE  LINE, 

the  guardian  ad  litem  of  a  lunatic,  nut 
found  so  by  commisaion,  may  be  made 
under  the  2eth  Order  of  October,  1812.  on 
the  application  of  the  plaintiff;  but  it 
cannot  be  made  without  service  of  notice 
m>on  the  alleged  lunatic.  Brookt  v. 
JobUng,  ii.  lU 

MAINTENANCE. 
Ste  Absolute  Imtebest — AuiwATUXt— 

Champertt  —  Children — X-EQicr — 

Portion  —  Remotenem  —  Specific 

Pbrformance — Will. 

The  testator  directed  that  all  and  eveiy 
part  of  bis  property  should  be  Kt  the  dis- 
posal of  his  wife,  for  herself  and  her 
children.  The  widow  took  out  adminittn- 
tion  to  the  testator's  estate,  and  executed  i 
volunlaiy  deed,  whereby  she  settled  the 
greater  part  of  the  fund  of  whidi  the 
estate  consisted,  upon  trust  for  herself  In 
life,  with  remainder  to  her  children  :— 
Held,  that,  under  the  wUI,  the  childm 
took  an  iotereat  in  possession  of  the  {ffo- 
perty  of  the  testator  at  bis  decease,  and 
that  the  settlement  was  not  binding  upoi 
them,  and  consequently  was  not  l""""! 
upon  the  widow.  And  the  mother  main- 
taining and  educating  the  children  in  a 
proper  manner,  the  whole  of  the  ineone 
of  tbe  rcsiduarir  estate  was  ordered  to  be 

r'i  to  her  dunng  the  infancy  of  the  chil- 
n,  or  until  further  order,  vrith  Ubert; 
to  her  and  her  children  to  apply.  CroctM 
V.  CroektU,  i.  4S1 

MALE  LINE. 
1 .  A  bequest  of  the  interest  of  a  mm  in 
consols  to  such  of  the  two  brothers  and  lii 
sisters  of  the  testator  as  should  be  liviag 
on  the  day  each  dividend  became  due; 
and,  after  the  death  of  the  last  nir- 
vivor  of  tbe  brothers  and  sistm,  to 
such  of  their  children,  tbe  nephews  and 
nieces  of  the  testator,  as  should  b* 
living  when  the  dividends  became  due; 
and  a  direction  that  the  residuary 
estate  should  accnnmlaie  for  twcntv-one 
years  after  the  testator's  death,  and  then 
the  whole  to  the  testator's  then  nearest  of 
kin  in  the  male  line  in  preference  to  the 
female  line,  upon  condition  that  the  inhe- 
ritor shonld  assume  the  testator's  surname 
if  not  of  that  name,  and  bear  his  anus 
with  due  differences ;  and  in  default 
thereof,  to  the  next  in  lawful  i 

and  successively  to  the  heir  o_   

who  should  comply  with  tliose  coiiditioiu. 
The  testator  died  a  bachelor  -.—Htld,  that 
tbe  words,  the  "  then  oeareat  of  kin  in  tbe 
male  line  in  preference  to  the  female  line," 
should  not  be  read  as  meaniog  the  neareit 
ofkin  being  a  male  ormfdea  exda«nof 


MALE  LINE. 


MABSHALLING. 


females,  unless  a  distinct  intention  of  ex- 
duding  females  were  otherwise  found  in 
the  will  i  and  that  no  such  intention  in  this 
case  appeared,  hut,  on  the  contrary,  the 
nse  of  words  not  indicative  of  sex,  and  the 
provision  for  taking  the  surname  of  the 
testator,  rather  indicated  the  absence  of  any 
such  intention.    Boys  v.  Bradley^     x.  389 

2.  That  the  words  "  in  the  male  line  in 
preference  to  the  female,*^  should  not  be 
read  as  in  a  parenthesis,  so  as  to  give 
merely  a  preference  to  the  male  line,  but 
must  be  understood  as  confining  the  gift  to 
ibe  male  line  and  excluding  the  female 
line.  lb, 

8.  That  it  was  not  necessary  that  the 
person  to  t^e  the  residuary  estate  under 
the  bequest  should  derive  his  title  continu- 
ously tnrough  a  line  of  males,  passing  by 
all  femdes ;  and  that  the  expression,  ^*  in 
the  male  line,**  was  not  equivalent  to  the 
expression  ^*  in  a  line  of  males.**  lb, 

4.  That  the  time  of  ascertaining  the 
course  of  descent  designated  by  the  words 
of  the  bequest  was  at  the  death  of  the  tes- 
tator ;  and  that  the  bequest  did  not  contem- 
plate a  descent  from  the  brothers  of  the 
testator  in  preference  to  a  descent  from  his 
sisters ;  but  that  it  contemplated  a  descent 
from  his  father,  and  not  a  descent  from  his 
mother;  and  that  the  limitation  to  the 
nearest  of  kin  in  the  male  line  in  pre- 
ference to  the  female  line  should  be  con- 
strued as  a  gift  to  the  nearest  of  kin  ex 
parte  patemft.  lb, 

5.  That  a  sister  of  the  testator,  who 
alone  of  his  sisters  and  brothers  survived 
the  twenty-one  years,  was  the  nearest  of 
kin  within  the  description,  and  entitled 
to  the  residuary  estate ;  and  this,  notwith- 
standing the  same  sister  was  also  entitled 
to  the  interest  of  the  sum  of  consols  set 
apart  for  the  brothers,  sisters,  nephews, 
and  nieces.  lb, 

MANAGING  DIRECTOR. 

See  Joint  Stock  Company. 

MANAGING  OWNER. 
See  Pleading— Ship. 

MANDAMUS. 
See  Jurisdiction. 

MANOR. 
See  Copyhold. 

MARITAL  RIGHT. 
See  Fraud—Husband  and  Wifb. 
"The  equity  of  the  husbtnd  to  set  asidea 


settlement  of  the  property  of  his  wife, 
executed  by  her  durmg  the  treaty  of  mar- 
riaffe,  without  his  knowledge,  is  precluded 
by  nis  conduct  towards  her,  whereby  she 
is  deprived  of  the  power  of  retiring  from 
the  marriage,  or,  tnerefore,  of  stipulating 
for  a  settlement.     Taylor  y.  Pugh^     i.  608 

MARRIAGE. 
See  Consent. 

MARRIAGE  ACT. 
See  Discovert. 

MARRIAGE,  RESTRAINT  OF. 
See  Condition. 

MARRIAGE  SETTLEMENT. 
See  Debtor  and  Creditor — Infant. 

MARRIED  WOMAN. 
See  Next  Friend. 

MARSHALLING. 
See  Debtor  and  Creditor. 

1.  The  testator,  by  his  will,  bequeathed 
an  annuity  to  his  wife  for  her  fife,  and 
made  it  a  primary  charge,  in  preference  to 
all  other  legacies,  on  a  leasehold  estate, 
which  was  (together  with  certain  poticies  of 
insurance  on  the  life  of  the  testator)  sub- 
ject to  two  mortgages ;  and  he  directed  that, 
if  the  rents  and  profits  of  such  leasehold 
estate  should  be  insufficient  to  pay  the 
wife's  annuity,  then  the  same  should  be 
paid  out  of  his  [other!  personal  estate. 
The  mortgages  were  paid  off  by  the  execu- 
tors out  of  the  produce  of  the  policies  and 
the  general  personal  estate: — Held^  that 
the  wife's  annuity,  so  far  as  it  fell  upon  the 
personal  estate  other  than  the  leasehold 
estate  specifically  charged,  was  not  entitled 
to  priority  over  the  omer  l^cies.  John- 
son  v.  Childy  iv.  87 

2.  That  the  mortgage  debts,  to  which 
the  leasehold  estate  specifically  charged 
with  the  annuity  was  subject,  should  be 
apportioned  rateably  upon  tiie  leasehold 
estate  and  the  ^ficics  of  insurance,  ac- 
cording to  their  respective  value  and 
amount ;  and  that  the  legatees  (other  than 
the  wifc^  were  entitled  to  have  the  assets 
marshalled,  and  to  stand  in  the  place  of  the 
mortgagees  of  the  leasehold  estate,  to  the 
extent  of  that  part  of  the  mortgsge  debts 
which  should  oe  apportioned  diereupon. 

lb. 
9,  Th^   rul^i— where    there    are   two 


MABSHALUNG. 


MISDESCRIPTION. 


classes  of  legatees,  the  one  having  a  charge 
upon  real  estate,  the  other  having  no  such 
charge,  and  the  personalty  is  not  sufficient 
to  satisfy  both, — that  the  legatees  whose 
legacies  are  so  charged  shafi  be  piud  out 
of  the  land,  in  order  to  leave  the  personal 
estate  to  those  who  have  no  other  fund, 
applies  equally  to  the  case  where  one  of 
the  legacies  only  is  charged  upon  real 
estate.     Scales  v.  CoUins,  ix.  656 

4.  The  Court  does  not  construe  a  charge 
upon  real  estate  of  one  only  of  several 
legacies  if  the  personal  estate  should  not 
be  sufficient,  as  intended  for  the  exclusive 
benefit  of  that  legatee,  but  construes  the 
intention  of  the  testator  to  be,  that  all  his 
legacies  shall  be  paid;  and  therefore  that 
the  char^  is  to  take  effect  if  the  personal 
estate  be  msuffident  for  the  payment  of  all 
the  l^acies.  lb, 

5.  One  party  having  a  charge  on  free- 
hold and  copyhold  estate,  and  another  party 
on  the  freehold  estate  only,  it  was  held  that 
the  latter  was  entitled  to  require  that  the 
former  should  be  satisfied  out  of  the  copy- 
hold estate,  so  far  as  it  would  extend. 
Tidd  V.  Lister^  BaM  v.  Lister^         x.  157 


MASTEB. 

See  CrOiofissiON — Conduct  of  Sale — 
Plea  «— Trustee  and  CEtirui  que 
Tbust. 

MASTER'S  REPORT. 

See  BxcEPtioMS — Objections  to  Report. 

Construction  of  the  48th  Order  of  the 
26Ui  August,  1841,  on  the  framing  of  the 
Masters'  xeports.    Meux  v.  Bell^         i.  73 

MASTER  OF  A  CATHEDRAL 
GRAMMAR  SCHOOL. 

See  JuBisDicnoN. 

MASTER  OF  SHIP. 
See  Ship. 

MEETING-HOUSE. 

See  Statutes,  Construction  of,  7  j*  8 

Ficl.c45. 

MEMORANDA,  viiL  800,  330. 
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MEMORIAL. 
iSSee  Annuity. 


MERGER. 

Where  the  tenant  in  fee  or  in  tail  of  m 
estate  becomes  entiUed  to  a  charge  upon 
the  same  estate,  the  general  rule  is,  that 
the  charge  merges,  unless  it  be  kept  alivt 
by  the  party  entitled  to  it ;  and  wbme  the 
merger  of  the  charge  would  have  let  ia 
other  charges  in  priority,  thereby  rendering 
it  the  interest  of^  the  owner  of  the  estate  to 
keep  alive  his  charge,  the  Court  presumed 
that  such  was  his  intentioQ,  notwitostandiitf 
the  absence  of  any  other  indioatioQ  of  wm 
intention.    Grice  v.  Skaw^  x.  76 


MIDDLESEX  REGISTER. 

See  Statutes,  Constructiok  ojt,  7  ilmw, 

c.  20. 

MINES. 
See  Injunction — ^Insfbotion — Tiili. 

1.  In  a  contract  for  sale  of  the  minerali 
under  a  given  quantity  of  sur&ce,  at  a  cer- 
tain price,  payable  by  instalments,  the 
times  of  payment  to  be  accelerated  if  more 
than  a  certain  quantity  of  minerals  shoald 
be  gotten  from  time  to  time,  the  vendor 
imnliedly  reserves  ihe  power  of  enteiii^ 
and  inspecting  the  mines,  to  ascertain  the 
quantity  of  minerals  from  time  to  tinie 
gotten  therefrom ;  and  the  vendor  is  enti- 
tled to  specific  performance  of  the  contTKt, 
with  a  covenant  reserving  such  power  in 
the  conveyance.    BlakesUyy.  Whieidonj 

L176 

2.  Devise  (before  the  Statute  of  Vmk 
7  Wm.  4^1  VicL  c  26)  of  certam  knds  to 
certain  persons,  and  of  pits  and  veins  of 
day  under  the  same  lanos  to  other  per- 
sons,— the  latter  devise  passed  only  the 
pits  and  veins  of  day  open  at  the  date  of 
the  will — semble.     Brovm  v.  Whitamj 

vin.  50 

3.  Whether,  since  the  statute,  m^h  t 
devise  would  pass  pits  or  veins  open  at  the 
death  of  the  testator — qucare,  II. 


MINING  PARTNEBSHIP. 
Su  Joint  Stock  Comfant. 

MINING  SHARES. 

See 


MINUTES. 
See  PioviLEGB — ^Rbgistrab. 

MISDESCRIPTION. 


Su 


MISJOINDER. 

MISJOINDER. 

See    Joint-Stock   Company  —  Truitkb 

AKu  Cebtoi  <jnE  Tkust. 


in  respect  of  a.  breach  of  trust,  and  one  of 
euch  plainlifis  has,  in  addition  to  hia  cha- 
racter M  a  ceatni  que  truet,  become  the 
personal  representative  of  a  deceased  trus- 
tee, who  wta  primarily,  or  with  the  other 
tnut«es  jointly,  liable,  the  suit  is  impro- 
perlf^  framed,  and  cannot  be  Bustoined. 
notwithstanding  it  be  aveired  by  the  bill 
that  the  plaints'  has  received  no  assets  of 
the  estate  of  the  deceased  trustee,  and  that 
the  trustee  died  insolrent.  Griffith  v. 
Vanheviktti/seii,  ix.  S6 

2.  Whether,  if  the  plaintiff,  who,  in  such 
a  case,  had  become  tne  representatiTe  of 
the  accoontiog  poi^yi  were  the  sole  plun- 
tiff  in  the  suit,  the  objection  to  the  suit 
could  be  muntiuned — guosre.  lb. 

MISREPRESENTATION. 
See  Bboker— Evidence. 
A.  having  accepted  billa  for  the  accom- 
modation of  B.,  who  was  unable  to  take 
them  up,  entered  into  an  aeieement  to 
provide  for  payment  of  half  ot  the  amount 
of  the  outstanding  bills,  as  tbev  became 
due — a  third  person,  party  to  tne  agree- 
ment, charging  certain  property  to  the  ex- 
tent of  £1,50U,  for  the  benefit  of  A.,  by 
way  of  security,  which  property  such  third 
person  alleged  to  be  his  own,  and  a  secu- 
rity amply  sufficient  in  value  above  incum- 
brances. More  than  half  of  the  amount 
of  the  bills  was  afterwards  paid  by  A.,  but 
the  property  of  the  third  party  charged  as 
a  iccuntyproved  to  be  heavily  incumhered, 
and  insumcieut : — Held,  in  a  suit  by  A. 
uainst  the  executors  and  devisees  of  the 
third  party,  that,  the  misrepresentation  as 
to  the  surplus  value  being  proved,  A.  wasen- 
titledtohave  somuchof  thesumof  Xl,500 
ftnd  inUrest  u  the  eped&c  property  was 
1 — jc.:^.  .J  p^y^  raised  and  paid  -  *  " 


the  general  estate  of  the  testator.     Ingram 
T.  Thorpt,  vu.  67 

MISTAKE. 

See  Cbakqe — EqurrABLB  JumaDicrtOK — 

Evidence  —  Ionokakce  —  Improve- 

UZMT8  —  RbCTUTINQ  DeKD  —  VENDOR 

AND  Purchaser. 

1.  A  mistake  of  the  law  or  practice  of 
the  Court  is  not,  per  se,  a  ground  fbr  allow- 
ing a  pwty  to  go  into  Airtfaer  evidence  on 
&cts  at  issue  at  the  hearing  of  the  cause 
—lembU.     Woodgate  v.  FiM,  iL  811 

2.  ThattbeCouitironUnotiiMatreiuto 
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MISTAKE  OF  PRACTICE  AT  LAW. 

the  fact  of  whethera  testator  was  mistaken  or 
not,  with  reference  to  his  daughter's  health 
or  capacity,  assigned  by  his  wul  as  a  reason 
for  impoaug  a  condition  in  restraint  of 
marriage.     Morleg  v.  Rennoldion,       ii.  A70 

5.  A  testator  devised  his  freehold  estal« 
to  his  widow,  charged  with  a  legacy  to 
another,  and  alao  bequeathed  to  his  widow 
his  personal  estate.  The  widow,  by  her 
will,  gave  a  leasehold  estate,  part  of  the 
same  property  (erroneously  describing  it  as 
freehold),  to  A.,  subject,  in  conjunction 
with  the  tieehold  premises,  to  the  legacy  ; 
and  she  devised  the  freehold  premises  to 
B.,  subject,  with  the  premises  devised  to 
A.,  to  the  payment  of  the  same  legacy ; — 
Held,  that  the  fact  of  the  testatrix  having 
^ven  the  estates  to  A.  and  B.  respectively, 
in  the  mistaken  supposition  that  both  es- 
tates were,  under  the  will  of  the  oriffinal 
testator,  subject  to  the  legacy,  but  wnich 
he  had  charged  on  the  fVeehold  only,  was 
no  ground  for  exonerating  the  estate  be- 
queathed to  A.,  for  there  was  no  reason  to 
presume  that  the  testatrix  would  have 
apportioned  her  bounty  differently  if  the 
mistake  had  not  occurred.  Wateott  v, 
CuiU/ord,  iii.  266 

i.  The  wife,  being  entitled  in  equity  to 
real  estate  under  a  contract  for  sale  entered 
into  before  her  marriage,  the  hnsband, 
after  their  marriage,  completed  the  pur- 
chaae  and  took  the  conveyance  to  htmaelf ; 
afterwards,  acting  upon  the  suppositicMi 
that  the  estate  was  his  own,  the  nusband 
laid  out  money  in  improvements  npon  it, 
and  ultimately,  in  the  lifetime  of  the  wife, 
under  the  same  mistake,  sold  the  estate, 
and  the  purchasers  took  a  conv^ance  frt»n 
him.  The  husband  survived  the  wife. 
After  the  death  of  the  husband,  the  heir- 
at-law  of  the  wiffe  recovered  the  e«ate  froift 
the  purchasers  by  a  suit  in  equity : — Held, 
that  the  husband,  and  the  pnrchasen  firom 
him,  were  entitled  in  that  suit  to  a  lien  on 
the  estate  in  respect  of  the  purchase-money 
paid  by  the  husDand;  and  semhle,  also,  in 
respect  of  the  monies  expended  on  lasting 
improvements.  Kenom  \,  Clarkaon,  iv.  97 

6.  That  the  husband,  and  the  purchasera 
tram  him,  ought,  if  they  accepted  the  re- 
lief offered  to  them  by  way  of  lien  oa  the 
estate,  to  be  treated  as  mortgagees  in  poi> 
session,  and  in  that  character  to  account 
for  the  rents  and  profits  received  by  the 
husband  and  the  purchasers,  as  wdl 
during  the  life  of  the  wife  aa  after  her 
death.  lb. 

MISTAKE  OF  PRACTICE  AT  LAW. 
The  Court  rcfiued  an  ii^nnatioD  to  re- 
strain plaintin  m  an  action  at  law  Iha 
tding  Qnt  of  Mart  monq'  whieh  the  it- 
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lendanto  at  law  had  paid  into  court  in  the 
action,  in  ignorance  that,  upon  such  pay- 
ment, the  pUintiffs  at  hiw  were  entitled  to 
ftay  their  action,  and  take  the  sum  so  paid. 
Such  ignorance  or  inadvertence  does  not 
amount  to  that  kind  of  mistake  against  the 
eonsequences  of  which  equi^  i^ml  inter- 
pose to  relieve — semble.  ureal  Western 
Railway  Company  v.  Cripps^  y.  91 

MODUS. 
SeeTvTBXA, 

MONEY. 
See  Trustee  and  Cestui  que  Trust. 


MORTGAGE. 

Su  Administration  —  Colonial  Law — 
Conversion  —  Costs  —  Creditors' 
Suit  —  Escheat — Fines  on  Renewal 
— Foreclosure — ^Injunction — Juris- 
diction —  Notice  —  Receiver  —  Te- 
nant FOR  Life  and  Remainderman 
—  Trustee  and  Cestui  que  Trust 
— ^Voluntary  Assignment. 

1.  Assignment  of  a  policy  of  insurance 
upon  trust,  as  a  collateral  security,  ac- 
companying a  mortgage  of  real  estate : — 
Held^  under  the  circumstances,  not  to  en- 
title the  mortgagee  to  a  decree  for  the  sale 
of  the  policy.     Dyson  v.  Morris^        i.  413 

2.  Conveyance  of  real  estate  upon  trust 
to  secure  the  payment  of  advances  made 
upon  the  security  thereof,  with  a  power  of 
sale,  held  not  to  entitle  the  mortgagee  to 
a  decree  for  foreclosure.  Sampson  v.  Pat- 
tison^  i.  533 

3.  Bill  by  the  owner  of  an  estate  in  De- 
merara,  against  an  incumbrancer  thereon, 
to  restrain  him  from  enforcing  pajrment  in 
this  country  of  notes  which  had  been  given 
for  part  of  the  debt,  on  the  ground  that 
the  mcumbrancer  could  not  deliver  up  the 
grosse  copy  of  the  acts  of  hypothecation, 
which  it  was  alleged  was  necessary  to  a 
valid  discharge.  The  common  injunction 
was  obtained.  The  answer  admitted  that 
the  incumbrancer  had  no  grosse  copy  in 
his  possession,  and  that  a  second  grosse 
copy  would  not  be  issued  by  the  Court 
without  indemnity ;  but  it  did  not  state  for 
what  purpose  or  in  whose  favour  the  in- 
demnity was  required,  or  that  grosse  copies 
had  not  been  actually  taken  out  in  respect 
of  the  charges  which  the  defendant  had 
upon  the  estate,  or  that  any  inquiries  or 
searches  had  been  made  in  reference  to 
these  questions,  or  that  any  cancellation  or 
discharge  had  been  entered  in  Court  in 
respect  of  the  previous  payments  on  ac- 
count of  the  deot    The  plamtiffii  and  the 
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defendant  had  both  acted  with  regard  to 
the  estate,  in  their  previooa  dealings  con- 
cerning it,  without  requiring  the  prodoc- 
tion  of  the  grosses.  The  Court  dissolved 
the  injunction,  upon  the  incumbraDcer 
giving  security  to  mdemnify  the  pluntiffii 
Srom  any  consequences  arising  from  the 
absence  of  the  grosses.  Bentinck  v.  ITS- 
link,  ii.  1 

4.  Under  the  statutes  3  &  4  TVilL  4,  c 
27,  s.  42,  and  3  &  4  Will.  4,  e.  42,  s.  3,  t 
mortgagee  of  land,  whose  mortgage  debt 
and  interest  are  secured  also  by  a  bond  or 
covenant,  is  entitled  in  a  ibrecloaure  suit 
to  charge  the  mortgaged  estate  with  the 
full  arrears  of  interest  accruing  on  the 
mortgage  debt,  fnthin  twenty  years  befoit 
the  institution  of  the  suit.  Du  Jlgier  v. 
Lee,  u.326 

5.  The  price  of  redeeming  the  mort- 
gaged premises  is  the  same  in  a  suit  bj 
the  mortgagor  to  redeem  as  it  would  be  in 
the  like  circumstances  in  a  suit  by  the 
mortgagee  to  foreclose.  Ih. 

6.  If  the  debt  and  interest  are  secured 
only  by  the  mortgage,  the  mortgagee  is 
entitled  to  no  more  than  six  years*  arreir 
of  interest — semble,  Ih, 

7.  The  mortgagee  of  a  reversionary  in- 
terest in  stock  m  the  public  ftinds,  with  a 
power  of  sale,  may  bring  his  bill  for  fore- 
closure ;  and  is  entitled  to  a  decree  in  the 
common  form  for  an  account,  and,  in  de- 
&ult  of  payment,  for  foreclosure.  ISade  v. 
Riffg,  m.  S5 

8.  An  equitable  mortgagee  of  lands  is 
entitled  in  equity  to  enforce  his  charge  in 
priority  to  a  creditor  of  the  mortgagor, 
who,  without  notice  of  the  equitable  mort- 
gage, has,  subsequently  thereto,  recovered 
judgment  against  the  mortgagor  and  ob- 
tained actu^  possession  of  the  lands  hj 
writ  of  elegit  and  attornment  of  the  te- 
nants.    wTiUworth  V.  Gaugain,         iii.  416 

MORTGAGE  OF  TOLLS,  &c 
See  Mortgagor  and  Mortgagee. 


MORTGAGOR  AND  MORTGAGEE. 

See  Adverse  Possession — Appendix,  toL 
X,  p.  xl — Broker — Building  Society 
—  Consignee — Costs  —  Debtor  akd 
Creditor — Decree — Escheat —  Hus- 
band AND  Wife — Insolvent  Debtor 
— Judgment  Creditor — Lien —  Par- 
ties—  Pleading  —  Policy  of  Assu- 
rance— Principal  and  Agent — Pri- 
ority OF  Incumbrancers — Receiver 
— Suip— Statutes,  Construction  of, 
13  §•  14  Vict.  c.  GO — Supplemental 
Bill — Usury. 

1.  A.,  seised  in  fee,  mortgaged  for  atenn 
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of  years,  and  afterwards  devised  the  mort-  suit,  in  order  to  give  the  plaintiff  complete 

gaged  premises,  and  died.    The  mortgagee  relief — qucere.                                         lb, 

brought  his  bill  against  the  devisees,  some  9.  The  statute  1  &  2  Vict.  c.  110,  s.  68, 

of  whom  were  infants,  for  foreclosure : —  does  not  make  it  the  duty  of  a  mortgagee, 

Held^  that  the  defendants,  during  the  in-  as  against  the  proyisional  assignee  of  an 

fancy  of  the  devisees,  were  not  entitled  to  a  insolvent  mortgagor,  to  obtain  an  order 

decretal  order  on  motion,  under  the  stat.  from  the  commissioners  of  the  Insolvent 

7  Geo.  2,  c.  20,  s.  2,  or  under  the  general  Debtors'  Court  for  a  conveyance  of  the 

jurisdiction  of  the  Court,  to  take  an  account  equitj  of  redemption ;  and  an  offer  by  the 

of  what  was  due.    Taylor  y,  Coates^  iii.  263  provisional  assignee  to  facilitate  the  pro- 

2.  The  mortgagee  or  incumbrancer,  con-  ceedings  in  such  an  application  does  not 
senting  to  a  sale  of  the  mortgaged  premises  entitle  him  to  his  costs  in  a  suit  subse- 
in  an  administration  suit,  does  not  thereby  quently  instituted  against  him  for  fore- 
waive  his  right  to  be  paid  .his  principal,  closure.  Origg  v.  Sturgis,  v.  98 
interest,  and  costs  out  of  the  monies  pro-  10.  Stephen  took  a  conveyance  of  an 
duced  by  the  sale,  in  priority  to  the  costs  estate  from  William,  his  father,  and  then 
of  the  plaintiffs  in  the  cause.  Hepworth  v.  mortgaged  the  estate,  with  a  power  of 
Heslop^                                             iii.  485  sale  on  default  of  payment  of  the  mort- 

3.  A  redemption  suit.  An  incumbrancer,  «^^  money  and  mterest  .within  three 
to  whom  a  sum  greater  than  the  balance  ^^^^^  after  notice  m  writing  given  to 
found  due  to  him,  had  been  tendered  before  Stephen,  his  heirs,  executors,  admmistra- 
the  bill  was  filed,  ordered  to  pay  the  costs.  *«"»  or  assigns,  or  left  at  his  or  thor  usual 

Roberts  v.  Willianis,                          iv.  129  ^^  ^^  ^°\«^  P^f^  ^^  »^ti,.„T*>«  «>"- 

A    rr       c      K«  ,„««.  ^P  •^^•*««««    ^f  veyance    to  Stephen   from  William  was 

4.  Transfer,  by  way  of  mortgage,  of  affowards  decUied  void,  as   against  the 

"^"^_^_*J^]^^_.?°iF*?y-..?'^„r.'*-  creditors  of  William.    &>mc  y^ars  after- 

caused  the  notice 

►  be  affixed  to  the 

,, ^     X    V         J       r    A<   ~.^  a:^  door  of  9ie  house  which  was   the   last 

tranrfer  to  be  inade.    In  tfie  n>?«to?e  a  ^         ,        f  ^,^^  „f  St^  .         ^  ^ 

creditor  recovered  judgment  against  their  „-_4^iL.  .  .i,»_».  4:«o  kJ^^.^  th.  ^^^i^ 

public  officer,  and  thfeatene?  execution  T^ft   *t        t™e  ««»«  ^  «^ 

i>uuut.  u>ui.ci,  ouu  i.u.c»w,i.cu   t^cvuvvu  ^^jj    f  jljg  three  months,  entered  into  « 

»»in8t  themortgagee,  m  one  of  thejW  f     ^    ^      ^  ^ 

holders  -.-Held  that,  where  the  mortgge  ^^  ^          ^    ^^     f  ^^  nStg^ 

was  made  simply  as  an  abwlnte  transfer,  ^^  the  power  oflale  was  paramoi^ltto 

subject  to  redemption,  and  noUiing  had  that  of  the  creditors  of  Williiik  the  notice 

?rnrfS"fthf ,b?SX  rorSSor  to  Stephen  was  sufficient.    MaJory.W<.^ 

was  not  Uable  to  indemnifir  the  mortgagee  jj   ^^la^  „^j,  ^^^  ^„  ^^U  ,^^^ 

against  debts  incurred  after  the  transfer  ^    ,,^  g^^  ^^  ^j,^  j^,  ^f  Stephen's 

made  on  the  mortgage,  and  before  the  lit  tooW  place  of  abode.                *^   lb. 

mortgage  debt  was  paid  off.    Phen^r.  GU-  jg  That  the  contract  for  sale  of  the 

'  property,  altbough  made  before  the  ex- 

6.  That,  the  mortgagor  havmg  elected  to  piration  of  the  notice,  waa  not  therefore 

take  a  retransfer  of  the  shares,  the  mort-  uiytJid.                                                    lb, 

gMgee  became  a  trustee  of  the  shares  for  13   f^  igig^  the  mortgagee,  under  11 

the  mortj;agor;  and, the  mortgagor  was  mortgage  created  some  years  before,  en- 

bound  to  indemnify  him  ajjainst  the  whole  tered  into  possession    of  the  mortgaged 

expenses  or  liabilities  which  he  had  pro-  premises,  and  in  1827  he  executed  a  trans- 

perly  incurred  by  holdmg  and  maintaming  f^p  ^f  ^^  mortgage  to  another.    The  trans- 

the  shares.                                             lb.  f^j^^  thereupon  entered  into  possession, 

6.  That  the  mortgagor,  indemnifying  and  in  1828  executed  a  transfer  of  his 
the  mortgagee  in  respect  of  the  costs,  was  mortgage  to  a  second  transferee,  who  then 
entitled  to  take  proceedings  in  the  name  of  entered  into  possession.  Hie  mortsagor 
the  mortgagee,  to  compel  a  retransfer  of  was  not  a  part^  to  either  transfer,  and  had 
the  shares,  and  to  resist  the  proceedings  not,  from  tiie  time  the  original  mortgagee 
against  the  shareholders  under  the  judg-  entered  into  possession,  received  any 
ment.                                                     Tb.  acknowledgment  in  writing  of  his  equity 

7.  The  mortgagee  has  not,  in  such  a  of  redemption.  In  1883,  the  Statute  of 
case,  any  right  at  law  against  the  mort-  Limitations  (3  &  4  Will.  4,  c.  27,  s.  28) 
gsigOT—semMe,                                       lb.  was  passed,  and  barred  all  suits  for  redemp- 

8.  >Vhether  the  directors  of  the  com-  tion  after  twenty  years*  poBaesaion  by  tne 
pany,  preventing  the  shares  from  being  re-  mortgagee,  and  no  acknowledgment  in  the 
transferred,  are  necessary  parties  to  the  meantime  of  the  right  of  redemption  given 
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to  the  mortgagor  or  his  agent,  in  writing, 
signed  by  the  mortgagee.  In  1845,  the 
representative  of  the  mortgagor  filed  his 
bill  for  redemption  against  me  representa- 
tives of  the  second  transferee : — Held,  that 
the  statute  operated  retrospectively,  by 
taking  from  tne  mortgagor  the  benefit  of 
the  acknowledgment  which  had  already 
been  made  of  the  mortgage  title  in  the 
transfers  of  1827  and  1828 ;  and  that  the 
suit  (as  to  that  estate)  was  therefore 
barred.    Batckelor  y.  Middleton,        vi.  75 

14.  A.  mortgaged  three  houses  (23,  26, 
and  27)  to  B.,  and  afterwards  contracted 
to  sell  23  (one  of  the  houses)  to  C. ;  C. 
paid  the  purchase  money  to  A.  under  the 
contract,  but  without  obtaining  a  conyev- 
ance,  and  with  constructive  notice  of  the 
prior  mortgage  to  B.  C.  afterwards  paid 
off  what  was  due  to  B.  upon  his  mort- 
gage, and,  having  taken  a  transfer  of  the 
mortgage,  filed  a  bill  against  the  devisee 
of  A.  and  several  mortgagees  under  sub- 
sequent mortgages  made  by  A.,  which  in- 
cluded the  houses  26  and  27  and  other 
property,  and  obtained  a  decree  for  the 
specific  performance  by  the  devisee  of  A. 
01  the  contract  of  sale  as  to  the  house  23, 
and  for  the  sucoessiYe  foreclosure  of  all 
the  sttbseouent  mortgagees,  and  the  devisee 
of  A.,  in  de&ult  of  Uieur  redemption  of  the 
houses  26  and  27.    Sober  y.  Ken^,  yi.  155 

15.  A.  and  B.,  in  1838,  filed  their  bill 
for  the  administration  of  an  estate,  of  the 
residue  of  which  they  were  each  entitled 
to  one-third.  In  1840,  they  changed  their 
solicitor  in  the  cause,  and  appointed  F.  as 
such  solicitor,  who  so  continued  until  1843, 
when  they  again  changed  their  solicitor. 
F.  then  brougnt  his  actum  i^ainst  A.  (B. 
having  gone  out  of  the  jurisdiction^  for  the 
amount  of  his  bill  of  costs,  and,  m  June, 
1844,  he  recovered  and  entered  up  judg- 
ment in  such  action.  In  June,  1 845,  F.  filed 
his  bill  for  foreclosure  under  the  statute 
1  &  2  Ykt.  c.  110,  as  against  A.'s  third 
part  of  the  property,  the  subject  of  the 
first  suit.  In  July,  1846,  F.  obtained  the 
common  decree  for  foreclosure  against  A., 
and  f  de&ult  being  made)  on  the  23rd  of 
Marcn,  1847,  the  order  for  foreclosure  was 
made  absolute.  The  order  absolute  was 
then  enrolled.  A.  had  no  propjerty  except 
that  to  which  she  was  entitled  in  the  fint 
suit,  but  the  Yalue  of  the  property  to 
which  she  was  entitled  in  that  suit  was 
three  or  four  times  the  amount  of  F.*s 
judffment-debt  and  costs.  The  Master 
nad  made  his  report  in  the  first  suit,  and 
the  cause  stood  for  hearing  on  fiirther 
directions  and  on  exceptions,  when,  on 
an  application  in  June,  1847,  the  Court 
enlarged  the  time  i^pointed  by  the  Master 

the  payment  it  the  debt  and  costs, 
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notwithstanding  the  order  abwdute,  and 
notvrithstanding  its  enrolment.  Ford  v. 
Wastell,  Yi.  M9 

16.  The  representatiYc  of  a  mortga^, 
who  had  obtained  a  decree  for  redemptioii, 
ordered,  on  the  petition  of  the  mortgagee, 
to  produce  the  original  decree  for  the 
purpose  of  correction.      Bird  y.   Heatk, 

YL286 

17.  The  mortgagee  of  a  fimd  in  court  if 
entitled  to  the  expense  of  obtaming  s 
stop-order  on  the  fund  in  a  case  in  wmdi 
he  IS  empowered  by  the  mortgage-deed  to 
apply  to  the  Court  for  that  purpose,  but 
such  expenses  are  not  allowed  bj  the 
taxing-master  under  the  common  order  to 
tax  the  costs  of  the  mortgagee.  WadM- 
love  V.  Taylor,  -  yL  807 

18.  The  costs  of  the  petition  and  order 
under  the  statute  1  Will.  4,  c.  60,  for  tiie 
recouYcyance  of  a  mortgaged  estate  to  the 
mortgagor,  or  his  representatiYee,  upon 
payment  of  the  mortgage-money,  are  to 
be  borne  by  the  mortoagor  or  his  estate, 
although  such  proceemngs  were  roadered 
necessary  by  tne  circumstance  that  the 
mortgagee  had  devised  the  legal  estate  ia 
the  mortgaged  premises  to  three  trusteesi 
one  of  wnom  could  not  be  found.  Eiaa 
Y.  Smithy  Yi  473 

19.  Where  a  mortgage  is  made  to  two 
for  a  sum  of  money,  of  which  each  had 
lent  a  portion,  one  of  the  mortgagees  nay 
file  a  bill  of  foreclosure,  making  Uie  other 
mortgagee  a  defendant,  and  t£e  plaintiff 
in  such  a  suit  ia  entitled  to  the  usnal 
decree  of  foreclosure  on  default  of  pav- 
ment  of  the 'whole  mortj^e  debt,  in  the 
proportions  due  to  the  plamtifiT  and  defend- 
ant respectively,  together  with  their  respec- 
tive costs.    Davenport  y.  JameSy       viL  249 

20.  A  mortgagee  having  separate  mort- 
gages created  by  the  same  mortgagor  on 
two  difi°erent  estates,  has  not  a  nght  to 
foreclose  both  estates  on  non-payment  of 
the  aggregate  amount  of  the  mortgaged 
debts,  out  can  only  foreclose  each  estste 
separately  on  non-payment  of  what  is 
secured    upon    it.     Holmes    y.     Tutimt. 

Yii.  S67,  n. 

21.  Form  of  decree  for  foreclosure  where 
the  mortgagee  has  a  legal  mortsage  for  the 
whole  of  his  debt  on  one  of  &e  mortga- 
gor*s  estates,  and  an  equitable  mortgace 
for  part  of  his  debt  on  another  of  & 
mortgi^r's  estates.  Ik 

22.  &  a  suit  by  a  puisne  mortga- 
gee to  redeem  two  prior  mortgages  of 
oistinct  portions  of  the  estate  comprised 
in  the  plaintifirs  security,  and  to  fore- 
close tne  mortgagor  on  his  defonlt 
of  redemption, — ^if  the  Plaintiff  should 
redeem  neither  of  the  prior  mortgages,  ho 
is  not  entitled  to  any  decree  agahul  te 
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mortgaffOT ;  but  the  plaintiff  in  such  a  snit 
(the  de^ndants  not  having  objected  or  not 
being  able  to  object  that  the  suit  is  multi- 
farious), may  redeem  one  of  the  prior 
mortgages,  and  obtain  a  decree  for  redemp- 
tion or  foreclosure  against  the  mort^agy 
in  respect  of  that  estate,  without  reaeem- 
ins  the  other  mort^^e,  and  as  to  such 
otner  mortgage  submitting  to  the  dismissal 
of  the  bill.    PeUy  v.  Waihen,  vii.  351 

23.  A  mortgagee  of  houses,  who  is  not 
by  express  contract  with  the  mortgagor 
entitled  to  insure  the  premises  against  fire 
at  the  mortgagor's  expense,  nor  to  require 
the  mortgagor  so  to  insure  them,  is  not 
entitled  to  add  to  his  mortgage  debt,  and 
charge  upon  the  property,  the  premiums 
whicn  he  mi^  pay  for  such  an  msurance 
effected  by  him  without  the  privity  of  the 
mortgi^or.    Dohson  v.  Land,         viiL  216 

24.  Distinction  between  the  cases  of 
mortgagees  and  trustees  in  the  ordinary 
sense.    S.  C,  yiii  220 

25.  The  principle  upon  which  the  Court 
restrains  persons  fillmg  a  fiduciary  cha- 
racter from  having  any  dealing  for  their 
own  benefit,  does  not  necessarily  apply  to 
the  case  of  mortgagor  and  mortgagee. 
S.  a,  vm.  221 

26.  A  mortgagee  of  a  reversionary  in- 
terest in  stock  nUng  a  bill  to  realise  his 
seeurity,  is  entitled  to  a  decree  for  fore- 
closure in  default  of  payment,  that  being 
the  ordinary  method  whereby  the  Court 
excludes  the  right  of  redemption;  and 
although  he  may,  in  some  cases,  be  en- 
titled to  a  decree  for  sale,  there  is  no  rule 
or  practice  of  the  Court  which  compels 
him  to  submit  to  such  a  decree.  Wajfne  y. 
HanhawLf  ix.  62 

27.  At  the  hearing  of  a  daim  for  fore- 
dosure,  option  will  be  given  to  the  plaintiff 
to  take  either  the  common  order  for  fore- 
closure, or  an  inquiry  as  to  other  incum- 
brances, suspending  the  order  for  foreclo- 
sure until  after  the  report.  Robinson  v. 
Turner,  ix.  129 

28.  A  legal  mortgagee  is  not  to  be  post- 
poned to  a  prior  equitable  one,  upon  the 
ground  of  his  not  having  got  in  the  title 
deeds,  unless  there  be  iraud,  or  gross  or 
wilfhl  n^ligence  on  his  part;  and  the 
Court  wiU  not  impute  fraud  or  gross  or 
wilful  n^ligence  to  the  legal  mortgagee, 
if  he  has  bonA  fide  inquired  for  the  deeds, 
and  a  reasonable  excuse  has  been  given 
for  not  delivering  them  to  him ;  but  the 
Court  will  impute  fraud  or  gross  or  wilful 
negligence  to  the  mortgagee,  if  he  omits 
all  inquiry  as  to  the  d^ds.  Htwiti  y. 
Loosemore,  ix.  449 

29.  Where  a  mortgagor  is  himself  a 
solicitor,  and  prepares  the  mortgage  deed, 
the  mortgagee  employing  no  other  sobdtor, 
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the  mortgagor  must  be  oonndered  to  be 
the  agent  or  solicitor  of  the  mortgagee 
in  the  transaction,  althouf;h  the  mortgagor, 
acting  as  such  solicitor,  is  not  paid  oy  the 
mortgagee ;  for  the  nature  of  the  transac- 
tion IS,  that  all  expenses  are  borne  by  the 
mortgf^r.  lb, 

30.  U  does  not  necessarily  foUow  in 
such  a  case,  because  the  moitgagor  is  the 
solicitor  of  the  mortgagee,  tha^  Uiereforet 
the  mortgagee  has  constructive  notice  of 
facts  connected  with  the  title  which  are 
known  to  the  mortgagor.  lb, 

31.  Decree  for  for^osure  against  divers 
sub-mortgagees  and  parties  having  deriva- 
tive interests  under  the  mortgagor  subse- 
quent to  the  plaintiff,  without  any  inquiry 
as  to  their  respective  priorities.  Long  y, 
Storiey  ix.  bbl 

32.  Mortgagee  purchasing  an  equity  of 
redemption,  {U'eserves  his  mortgage  un^* 
merged  by  taking  a  conveyance  to  a  trustee, 
with  a  deiclaration  of  his  intention  to  that 
effect.    Bailey  y.  Hickardson^  ix.  73^ 

33.  No  ri^t  in  land  situated  in  the 
colony  of  British  Guiana  is  acquired  ex- 
cept by  a  transport  or  conveyance  in  Court 
in  the  form  of  a  judicial  act  |  and,  there- 
fore, an  assignment  executed  m  this  coun- 
try of  the  benefit  of  a  contract  for  the 
purchase  of  land  in  the  colony,  as  a  secu- 
rity fbr  monies  lent  to  ihe  purchaser,  to 
enable  him  to  complete  the  purchase,  con* 
fers  no  rieht,  estate,  interest,  lien,  or  charge 
upon  such  land ;  and  such  land,  whether 
it  be  or  be  not  actually  converved  to  the 
purchaser  hi  the  fbrm  required  dy  the  law 
of  the  colony,  by  the  pavment  of  the  pur- 
chase-money becomes  simject  to  the  claims 
of  the  creditors  of  the  purchaser  generally, 
without  the  necessity  of  such  creditor  first 
proceeding  to  judgment  and  execution ; 
and  a  transport  or  conveyance  cannot, 
without  notice,  be  made  to  any  pjurtv  other 
than  the  purchaser,  therebr  alformng  aa 
opportuni^  for  the  general  creditors  of 
the  purchaser  to  interpose.  Waterhou$e  y. 
Stansfield,  x.  254 

84.  On  a  bill  by  a  mortgagor,  whose 
estate  had  been  discharged  from  the  mort- 
gage, and  who  had  taken  a  re-eonvejraaoe, 
affainst  the  mortgagee,  tot  the  deMveiy  op 
of  the  title  deeds,  or  for  an  hidemnity,  n 
was  ftimd  that  the  deeds  were  lost  bY  the 
mortgagee  or  his  agent.  The  Court  there-* 
upon  refusing  to  take  into  consideration 
the  speculative  damages  which  the  titie 
or  marketable  value  of  the  estate  might 
sustain  upon  any  fViture  deahag  with  it| 
from  the  absence  of  the  deeds,  yet  hM^ 
that  the  mortsagor  was,  upon  the  autlMH 
rities,  entitled  to  relief  in  respect  of 
the  additional  expense  of  producmg  evi- 
dence of  his  title,  and  directed  a  reference 
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(u  IK  HotjAs  t.  Mateham,  16  Sim.  827), 
to  ateerUin  vrbat  ought  to  be  allowed  to 
him  OS  fL  sufficient  compensation  for  the 
damige  done  to  the  estate  hj  the  loss  of 
the  deeds.     Brown  t.  SeuKll,  li.  49 

35.  Where  several  mortgages  were  made 
under  the  authority  of  an  Act  of  Parlia- 
ment,  of  a  fmul  navigation  and  under- 
taking, and  the  works,  lands,  heredita- 
meots,  and  capital  subscription,  calls,  debts, 
smnB  of  money,  property,  estate  and 
effects,  belonging,  due,  or  owin^,  or  there- 
after to  belong,  or  be  due,  or  owing  thereto, 
and  all  tolls,  rates,  and  duties  arising  by 
virtue  of  the  Acts  under  which  the  com- 
pany was  formed^-the  mortgagees  being 
equally  entitled,  one  with  the  other,  to 
their  proportions  of  the  tolls  and  premises 
—the  Court,  at  the  suit  of  one  of  the 
mortgagees,  whose  interest  had  been  a  long 
time  unpaid,  appointed  a  receiver  of  the 
tolls,  rates,  and  duties,  and  of  the  estate 
of  the  company.  Fripp  v.  The  Chard 
Bailmay  Company;  Fripp  v.  The  Bridgt- 
waler  and  Taunton  Canal  and  Slol/ord  Bail- 
tBay  and  Harbour  Company,  zi.  241 

96.  A  receiver  of  the  rates,  tolls,  duties, 
and  other  property  of  the  company,  ap- 
pointed by  the  Court  at  the  suit  of  a  mort- 
gagee, whose  interest  was  long  in  arreor, 
notwithstanding  the  Act  of  incorporation 
gave  the  mortgagee  in  such  a  cose  the  spe- 
cific remedy  of  applying  to  and  ohtumng 
the  appointment  by  two  justices  of  the 
peace  of  a  receiver  of  such  rates,  tolls,  and 
duties,  until  the  interest  in  arrear,  and  the 
costs  and  charges,  should  be  satisfied,  ac- 
companied by  a  provision  that  the  Act 
•honld  be  without  prejudice  to  any  reme- 
dies which  such  mortgagee  might  have 
tither  in  lair  or  equity.  lb. 

87.  It  is  no  objection  to  the  appomtmait 
of  a  receiver  over  the  property  of  a  com- 
pany, whole  buBiness  is  in  the  nature  of  a 
trade,  that  the  application  is  made  hy  one 
of  several  mortRapees,  who,  according  to 
the  terms  of  theu:  mortgages,  have  the 
legal  estate  in  the  property  ;  nor  is  it  any 
obgection  that  the  company  has  duties  to 
perform,  the  neglect  of  which  might  sub- 
ject them  to  indictment ;  for  the  order  of 
the  Court  always  gives  the  parties  liberty 
to  apply,  whereby  any  such  consequence 
may  be  averted.  76. 

38,  A  receiver  appointed  at  the  suit  of 
a  mortgagee  havinj;  a  charge  of  ^£10,000, 
fiirming  about  a  ninth  of  the  entire  mort- 
gu;e  debt  of  the  company,  although  the 
other  eight-ninths  of  mortgagees  £d  not 
coocnr  in  the  application.  lb. 


HOBTHAIN. 

,S^  CaABTTABLKTBoaTOBUBx — Dkvim— 
Etideiice — Stattjteb,  CoxBTBDonOB 
or,  9  Gw.  2,  c.  36  ;  7  &  8  Vict.  c.  45. 

1.  Upon  an  information  for  the  appdnt- 
ment  of  new  trustees  of  a  Diaaenten' 
meeting-house,  on  the  ground  thai  the 
parties  in  possession  had  excluded  penoM 
who,  according  to  the  tnut,  were  entitled 
to  the  use  of  tSe  premises,  aiid  had  admit- 
ted others  to  the  use  of  the  same  who  wot 
not  entitled  thereto  :  the  Court  made  a  de- 
cree for  tfae  appointment  of  new  tnutcca, 
notwithstanding  the  deed  declaring  the 
trust  was  not  enrolled  accordiiUF  to  the 
pronsions  of  the  Mortnuin  Act  0  Geo.  S, 
c.  S6),  and  notwithstanding  the  defendHds 
who  nad  (permissively)  the  poaseiaioD  aad 
use  of  the  premises  objected  at  the  bear* 
ing,  that  the  deed  waa  void  under  the  sta- 
tute, the  defendant  who  had  the  lepl 
estate  admitting  the  trust,  aad  snbinittiiif 
to  act  OS  the  Court  should  direct.  Attar- 
ney-Gentral -v.  Ward,  yHTI 

2.  The  Court  will  make  a  decree  fbr  die 
appointment  of  new  truBteea  of  lands  fir  i 
charitable  use,  although  the  dead  originillr 
declaring  the  use  be  not  enrolled  under  tt 
Mortmam  Act,  if  the  trustees  in  whom  Ac 
legal  estate  is  vested  admit  the  trust,  nd 
do  not  olgect  that  the  deed  is  void  mids 
the  statute,  but  submit  to  act  under  the  iB- 
rection  of  the  Court.  H. 

3.  Abequestof  al«^acy,  tobeappIiedlD- 


if  necessary ; — Held,  to  import  an  intended 
outlay  of  the  sum  in  bmlding  a  aebod- 
house  at  the  place  referred  to  ;  and,  then- 
fore,  to  be  a  void  bequest  within  the  Sta- 
tute of  Mortmain.  AUomai-Otiieral  t. 
HuU,  ix.  611 

MOTION. 

See  AcooDSTB — Affidavit — Arrwi.yT! 
or  Skrvick — Akendhknt — Apfbxdix, 
vol.  X,  p.  xxiv — AwABD — Costs — Di- 
CRKE — Dismiss Ai.    of     Bill — Injcxc- 

TIOS — MOBTGAOOR  AKD  MOHTOAQSE— 
OrDEB— PATMEWT     INTO     COUHT— Ri- 

C£IVER  —  Service  —  Statdtes,  Coa- 
STBDcnoN  OF,  3  ^  4  WUI.  4,  c  27— 
Trust — Vendor  ami>  Fcbchasei— 
Witness. 

1.  A  motion  to  make  an  award  an  order 
of  Court  ia  not  a  motion  of  course,  hot  ii 
a  speual  motion  to  be  made  aptm  notiee 
Watinton  v.  Page,  i  S80 

2.  Order  made  upon  motion,  fidnc  s 
time  for  tfae  performance  of  an  act,  whid 
a  decree  made  upon  a  Ull  token  m>  aa- 
fesso  had  ordered  to  be  dme.  Nttdkm 
V,  NeedioM,  i  tSS 


MOTION* 


NEPHEW. 


9.  An  order  to  dismiss,  for  want  of 
prosecution,  obtained  upon  notice  of  mo- 
tion, intituled  in  the  name  of  the  plaintiff 
and  three  defendants  (where  one  of  the 
defendants  had  been  struck  out  b^  amend- 
ment), discharged,  with  costs,  as  irregular. 
Jtiowlatt  V.  Catell^  ^         u.  186 

4.  An  order  to  file  a  replication  within  a 
certain  time,  or  in  default  to  dismiss  the 
bill,  obtained  upon  notice  of  motion  on 
behalf  of  several  defendants,  after  the 
death  of  one  of  such  defendants,  discharged 
with  costs  as  irregular.    Evans  y.  Gwiuim^ 

iv.  635 

5.  A  motion  which  has  been  opened 
cannot  be  afterwards  treated  by  the  party 
moving  as  an  abandoned  motion ;  but  the 
parties  opposing  are  entitled  to  costs  as  on 
«  motion  refused,     Dugdale  v.  Johnson, 

V.  92 

6.  Where  a  motion  for  the  discharge  of 
a  prisoner  is  made  before  the  Vice-Cnan- 
cellor  in  a  Rolls*  cause,  or  in  a  cause  at* 
tached  to  another  branch  of  the  Court,  the 
yice-Chancellor  cannot  (unless  specially 
authorised)  make  an  order  on  such  apph- 
cation,  although  the  prisoner  be  brought 
before  him  by  habeas  corpus  —  senwle. 
Newton  v.  Askew,  vi.  321 

7.  Where  the  question  of  equitable  as- 
sistance depends  on  the  legal  rignt,  and  the 
legal  right  is  denied  by  the  answer,  the 
plaintiff  may  move  for  leave  to  tr^  the  legal 
right,  without  asking  for  an  injunction  in 
the  meantime.    Rodgers  v.  NowiU,  vi.  332 

8.  Special  leave  given  to  the  plaintiffs  to 
move  for  liberty  to  amend  their  bill,  by 
Btriking  out  the  name  of  one  such  plaintiffs 
and  making  him  a  defendant: — Held,  to 
authorise  a  motion  by  such  of  the  parties 
as  were  to  remain,  excluding  the  plaintiff 
whose  name  was  to  be  struck  out ;  and  the 
Court  made  the  order,  without  prejudice 
to  a  motion  then  pending,  for  a  receiver 
in   the  original   cause.     Hart  v.    TuUc, 
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MOTION  EX  PARTE. 
See  EvmENOE. 

MOTION  FOR  DECREE. 

See  Appendix,  vol.  iz,  pp.  zzjd,  Ixxvii ; 
vol.  X,  pp.  xxiv,  liv,  Iv. 

MULTIFARIOUSNESS. 

See  Appendix,  vol.  x,  p.  Ivi.  —  Joint- 
Stock  Company — Jurisdiction — Plea 
— Trustee  and  Cestui  que  Trust. 

A  demurrer  for  multifariousness  allowed, 

with  liberty  to  amend  the  bill.    The  bill 

was  amended  by  the  addition  of  statements 

which  precluded  a  demurrer  for  multifim- 
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ousness  to  the  amended  bill.  The  defen^ 
dant  answered,  and  took  the  objection  of 
multifariousness  by  his  answer.  The 
plaintiff  did  not  prove  the  additional  facts 
stated.  The  Court,  at  the  hearing,  refused 
either  to  allow  or  reserve  to  a  future  stage 
of  the  cause  the  objection  of  multifarious- 
ness as  a  defence,  the  same  not  having 
been  taken  in  limine  to  the  amended  bill; 
but  decided,  that  regard  should  be  had  to 
the  objection  in  disposing  of  the  costs. 
Benson  v.  Hadfield,  iv.  32 

MULTIPLEPOINDING. 
See  Jurisdiction. 

MULTIPLICITY  OF  SUITS. 
See  Jurisdiction. 


MUNICIPAL  CORPORATION. 

See  Statutes,  Construction  of,  8  &  9 

Vict.  c.  18. 

MUTUALITY. 
See  Agreement. 

NE  EXEAT  REGNO. 
See  Appendix,  vol.  x,  p.  ii. 

NEGLIGENCE. 

See  Mortgagor  and  Mortgagee— No- 
tice— ^Trustee  and  Cestui  que  Trust 
— Vendor  and  Purchaser. 

1.  Negligence,  as  applied  to  cases  of 
constructive  notice,  supposes  the  disregard 
of  a  fact  known  to  the  purchaser,  which 
indicated  the  existence  of  the  fact  the 
knowledge  of  which  the  Court  imputes  to 
him  ;  and  such  negligence  may,  without  a 
fraudulent  motive,  be  so  gross  as  to  justify 
the  charge  of  constructive  notice — semble. 
West  V.  lieid,  ii.  249 

2.  Unexplained  loss  of  property  by  trus- 
tee or  bailee  attributed^  to  negligence. 
Broum  v.  SeweU,  xi.  53 

NEGLIGENCE  IN  PERMITTINO 
MORTGAGOR  TO  RETAIN  TIIE 
TITLE-DEEDS. 

See  Priority  or  Incumbrancers. 

NEPHEW. 

See  Legacy. 

The  description  of  nephews  and  nieces 
includes  the  cnild  of  a  brother  or  sister  of 
the  half  blood.     Grieves  v.  Rawley,      i.  63 
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NEW  TRIAL. 


NEXT  OF  Km. 


NEAV  TRIAL. 

See  Injunction. 

NEW  TRUSTEES. 
See  Trustee  and  Cestui  que  Trust. 

NEXT  FRIEND. 

See  Solicitor. 

1.  The  next  friend  of  a  sole  plaintiff,  an 
infant,  ought  not  to  take  proceedings  in 
the  canse  in  the  name  of  such  plaintiff, 
afler  the  plaintiff  has  attained  the  age  of 
twentv-one.  lirowJiT.  WiaOt*rh*ad^  iv.  122 

2.  'The  costs  of  the  next  friend  of  the 
infant  to  the  time  the  infant  attained 
twenty-one  allowed,  as  between  solicitor 
and  client :  but  no  costs  allowed  of  pro- 
ceedings subsequently  taken  without  the 
authority'  of  the  plaintiff,  although  such 
proceedings  were  merely  consequential  on 
lonner  proceedings,  if  the  suit  were  to  be 
prosecuted.  Ih, 

3.  It  is  not  necessary  to  name  a  next 
friend  of  the  ])etitioner.  on  the  petition  of  a 
married  woman,  under  the  stat.  2  &  3 
Vict.  c.  54.  for  access  to  infants  in  the 
custody  of  the  father.  In  re  Margtry 
Groom,  vii.  38 

4.  The  Court  refused  to  dismiss  or  refer 
to  the  Master  for  inquiry-  the  bill  of  infant 
residuary  legatees,  filed  by  a  next  friend, 
although  the  estate  might  hare  been  ad- 
ministered under  a  claim,  or  the  fund  pro- 
tected by  pa^-ment  into  Court  under  the 
Trustee  Relief  Act, — the  propriety  of  any 
expenses  incurred  being  a  matter  for  con- 
sideration in  ultimately  dealing  with  the 
costs  of  the  suit.     Smallwood  v.  Rutter, 

ix.  24 

5.  The  Court  had  regard  to  the  exercise 
of  the  discretion  of  the  father  of  the  infant 
plaintiffs  in  authorising  the  suit, — no  im- 
proper motives  apjtearing,  although  the 
lather  did  not  contribute  to  the  maintenance 
of  the  infants,  and  lived  apart  from  his 
wife,  by  whom  the  infants  were  supported. 

Ih. 

6.  In  the  absence  of  any  fact  impeaching 
the  solvency,  conduct,  or  character  of  the 
next  friend  of  the  infant  plaintiffs  in  the 
cause,  notfrithstanding  he  was  a  stranger 
to  the  family,  the  Court  refused  to  refer  it 
to  the  Master  to  inquire  whether  he  was  a 
proper  person  to  be  such  next  fnend.     Ih. 

NEXT  OF  KIN. 

See  AppENDrx,  vol.  ix,  p.  xxxii. — Costs — 
Heir-at-Law —  Lk<;ai.  Rkpresenta- 
TivE — AL\LE  Line  —  Parties — Power 
— ^Tenancy  in  Common. 

1.  Bill  by  parties  claiming  as  next  of 
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kin  against  executors.  .  Rnwrt,  that  odier 
persons  not  parties  were  tne  sole  next  of 
kin.  Exceptions  by  the  plaintiffs  to  the 
report.  Objection,  thmt  the  plaintiffs,  be- 
fore the  exceptions  were  argued,  must 
make  parties  the  persons  found  next  of 
kin  by  the  Master,  overruled.  Topkam  x. 
Lightbody,  iv.  312 

2.  The  testatrix  devised  and  beauetthcd 
the  rents,  issues,  and  profits  of  her  real 
and  personal  estate  to  her  sister  for  life, 
and  upon  and  af^er  her  decease,  upon  trust 
to  sell  the  real  estate,  and  pay  the  moner 
arisii^  therefrom  to  such  persons  as  the 
testatrix  should,  by  any  codicil,  direct: 
and,  if  she  should  not  bequeath  the  suue 
by  any  codicil,  then  to  pay  the  same  onto 
and  amongst  her  next  or  lun :  and.  b}'  tier 
codicil,  the  testatrix  revoked  the  former 
devise  and  bequest  made  by  her  will,  ud 
devised  and  bequeathed  all  the  said  red 
and  personal  estate  to  other  trostees,  npoo 
the  like  trusts^  but  directed  that  all  "^  tk 
said  residue**  should  be  paid  to  her  next  of 
kin  on  the  part  of  her  mother,  and  not  to 
any  of  her  next  of  kin  on  the  part  of  her 
father : — //</</,  that  the  testatrix  died  in- 
testate as  to  the  residuary  personal  estate. 
S(iy  V.  Crttd^  '  V.  5^ 

3.  That  the  next  of  kin  of  the  testatrix, 
ex  parte  matema,  at  the  death  of  tbc 
tenant  for  hfe,  were,  under  the  codicil,  en- 
titled to  the  proceeds  of  the  real  estate.  Ik 

4.  A  testator,  af\er  bequeathing  his  rea- 
duary  estate  to  trustees  upon  trust  for  hit 
CTandson,  the  child  of  his  deceased  daughter, 
ror  his  life,  directed  them,  in  case  bii 
grandson  should  die  under  twentj-oK 
without  issue,  then  to  pay  the  rents  od 
profits  unto  and  amongst  his  (the  testator^) 
**  next  of  kin,  in  such  proportioiiB  nJ 
manner  as  is  provided  by  the  Statnte  tf 
Distributions."*  And  in  case  the  giandwi 
should  die  after  attaining  twenty-one  wnk- 
out  leaving  issue,  or  such  issue  shooU  die 
under  twenty-one,  or  unmarried,  or  with- 
out issue,  then  to  distribute  the  whole  tf 
the  residue  amongst  such  next  of  kin  is 
the  same  proportions  and  manner : — Htkk 
that  the  gifl  was  to  the  next  of  Idn  o^  tbe 
testator  at  his  death,  and  this,  notwitk- 
standing  his  sole  next  of  kin  at  the  time  of 
making  the  will,  and  at  the  time  of  his 
death,  was  the  grandson  of  the  testator  to 
whom  the  life  estate  was  given,  and  the 
sole  next  of  kdn  of  the  grandson  at  the 
same  time  was  the  father  of  the  grandMOf 
the  husband  of  the  deceased  daughter  cf 
the  testator.     Bird  v.  Luclcie^  viiL  301 

5.  Tlie  mere  circumstance  that  a  gift  to 
the  next  of  kin  of  a  testator  is  not  in- 
mediate,  but  is  contingent  upon  a  iutaie 
event,  which  might  or  might  not  happeiii  ii 
insufficient  to  render  the  deaeripCiOB  appE- 


NEXT  OF  KIN. 


NOTICE. 


cable  only  to  such  person  or  persons  as 
should  form  the  class  at  the  time  of  the 
occurrence  of  the  event.  Ih, 


NIECE. 
See  Legacy — ^Nephew. 

NOMINATION. 
See  TuusTEE  and  Cestui  que  Tuust. 

NOTE  AT  FOOT  OF  TIIE  BILL. 

See  Answer. 

NOTICE. 

See  Agreement — Assignment — Charit- 
able Trust  or  Use — Husband  and 
Wife — Improvements — Joint  Stock 
Company  —  Mortgagor    and    Mort- 

GAG  EE —  NeGLIGENC  E — O  RDE  R — P  ART- 

NER8HIP  —  Policy  of  Assurance  — 
Priority  —  Priority  of  Charge  — 
PRiORmr  OF  Incumbrancers — Pro- 
duction OF  Documents — Service — 
Ship — Solicitor— Solicitor  and  Cli- 
ent— Specific  Performance — Stamp 
— Statutes,  Construction  of,  7  Ann. 
c.  20 ;  8^-9  Vict  c.  18— Trustee  and 
Cestui  que  Trust  —  Vendor  and 
Purchaser. 

1.  A  party,  before  advancing  money  on 
a  mortgage,  inquired  of  the  mortgagor  and 
his  wife,  whether  any  settlement  nad  been 
made  n{)on  their  marriage ;  and  was  in- 
formed that  a  settlement  had  been  made  of 
the  wifc^s  fortune  only,  and  that  it  did  not 
include  the  husbancrs  estate,  which  was 
proposed  as  the  security;  and  he  afterwards 
advanced  the  mortgage  money  without 
having  seen  the  settlement  or  known  its 
contents : — Held^  that  the  mortgagee  was 
not,  under  the  circumstances,  afiScted  with 
constructive  notice  of  the  contents  of  the 
settlement,  or  of  the  fact  that  the  settle- 
ment comprised  the  husband^s  estate. 
Jones  V.  Smithy  i.  43 

2.  Negligence  may  be  evidence  of,  but 
it  is  not  in  law  the  same  thing  as,  mala 
fides.  Ih. 

8.  The  doctrine  of  constructive  notice 
applies  in  two  cases :  first,  where  the  party 
cnarged  has  notice  that  the  property  in 
dispute  is  incumbered,  or  in  some  way 
affected,  in  which  case  he  is  deemed  to 
have  notice  of  the  facts  and  instruments, 
to  a  knowledge  whereof  he  would  have 
been  led  by  due  inquiry  afler  the  fact 
which  he  actually  knew;  and,  secondly, 
where  the  conduct  of  the  party  charged 
evinces  that  he  had  a  suspicion  of  the  truth, 
aod  wildly  or  firaudnlently  determined  to 
avoid  receiving  actual  notice  of  it.  Ih. 
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4.  It  is  not  necessary  to  give  notice  of 
an  equitable  incumbrance  to  more  than  one 
of  several  trustees  of  the  property,  so  long 
as  the  circumstances  of  the  case  remain 
unaltered  by  the  death  of  that  trustee  or 
his  ceasing  to  continue  such  trustee,  or 
otherwise.     Meux  v.  Bell^  i.  73 

5.  On  the  question  of  notice,  where 
there  is  actual  Knowledge,  the  Court  will 
not  distinguish  between  knowledge  acquired 
in  one  character  and  that  obtained  in 
another.  Ih. 

6.  Notice  of  an  equitable  assignment,  to 
the  trustee  or  one  of  several  trustees  of 
the  property,  is  necessary  in  order  to  per- 
fect the  assignment,  ana  to  acquire  and 
maintain  priority.  /6. 

7.  A  sale  took  place  under  a  decree. 
The  abstract  stated  that  the  person,  at 
whose  death  the  sale  was  to  be  made, 
proved  the  will  of  the  testator,  but  it  did 
not  state  the  pleadings  in  the  cause,  or 
whether  that  person  was  living  or  dead  : — 
IhUl^  that  this  was  not  a  sufficiently  dis- 
tinct intimation  to  the  purchaser  that  the 
time  of  sale  had,  without  any  sufficient 
ground,  been  anticipated.  Blacklow  v. 
Laws,  ii.  40 

8.  A  purchaser  may  be  presumed  to 
have  investigated  every  instrument  which 
directly  or  inferentially  forms  a  link  in  the 
title  to  the  property,  but  not  instruments 
which  are  neitner  directly  nor  presump- 
tively connected  with  it,  and  may  only  by 
possibility  affect  it — semble.     West  v.  keid^ 

ii.  249 

9.  After  the  commencement  of  a  treaty 
for  the  sale  of  an  estate  by  A.,  and  the 
purchase  of  it  by  B.,  A.  agreed  to  give  C. 
a  mortgage  on  the  estate  as  a  security  for  an 
antecedent  debt,  and  notice  of  the  agree- 
ment was  given  to  the  solicitors  of  B.  The 
treaty  for  the  sale  afterwards  ceased  to  be 
prosecuted  for  upwards  of  five  years,  dur- 
mg  part  of  whicn  time  the  suit  of  an  ad- 
verse claimant  of  the  estate  was  pending. 
A.  then  died,  and  B.  purchased  the  estate 
at  a  lower  price  from  the  heir  and  devisee 
of  A.  B.  conveyed  the  estate  in  mortgage 
to  D.  The  same  solicitors  were  concerned 
for  B.  from  the  commencement  of  the 
treaty  with  A.  until  the  final  purchase  of 
the  estate,  and  for  D.  in  the  business  of 
the  mortgage : — Held,  under  the  circum- 
stances of  Uie  case,  that  B.  and  D.  had, 
through  their  solicitors,  constructive  notice 
of  the  agreement  with  C,  and  that  the 
estate  in  their  hands  was  subject  to  the  lien 
of  C.  for  the  amount  agreed  to  be  secured 
by  the  proposed  mortgage.  FuUer  ▼. 
Benett,  ii.  394 

10.  During  a  treaty  for  an  assignment  of 
a  lease,  the  j^aintiff  produced  the  lease  to 
the  defendant,  and  the  defendant  looked  at 

N  N  2 


NOTICE. 


OPENING  BIDDINGS^ 


the  lease  and  the  indorsement  hy  which 
the  original  lessee  had  assigned  the  lease 
to  the  plaintiff,  and  in  which  it  was  stated 
that  the  assignment  was  made  with  the 
licence  of  the  lessor.  The  defendant  after- 
wards requested  the  plaintiff  to  cause  the 
{>roposed  assignment  to  he  indorsed  on  the 
ease  iotidem  verbis  with  the  assignment 
thereon  to  himself.  Upon  a  bill  for  spe- 
cific performance,  the  defendant  denied,  by 
his  answer,  that  he  had  seen  the  covenant 
against  the  assignment  without  hcencc; 
but  the  Court  concluded,  upon  the  circum- 
stances, that  the  defendant  had  notice  of 
that  covenant.  Smith  v.  Capron^  vii.  189 
11.  A  purchaser  having  notice  that  ano- 
ther person,  or  his  under-tenant,  is  in  pos- 
session of  the  property,  is  not  justified  in 
E resuming  the  possession  of  that  person  to 
e  the  possession  of  the  vendor;  but  is 
bound  to  make  inquiries  of  the  person  who, 
by  himself  or  his  under-tenant,  is  so  in 
possession,  or  he  will  be  deemed  to  have 
notice  of  the  title  of  such  person.  Bailey 
V.  Richardson^  v.  734 

NOTICE  OF  DECREE. 
See  Appendix,  vol.  x,  p.  xxvii. 

NOTICE  OF  MOTION. 
See  AFFnoAvrr — Motion — Ordeb. 


NOTICE  OF  SALE. 
See  MoRTOAQOB  and  Mortgagee. 

NOTICE  TO  EQUITABLE  MORT- 
GAGEE, WHEN  HE  ACQUIRED 
THE  LEGAL  ESTATE,  OF  OBLI- 
CATIONS  OF  THE  MORTGAGOR 
AFFECTING  THE  PROPERTY. 

See  Priority  of  Incumbrancers. 

NUISANCE. 

See  Agreement. 

Injunction  granted  before  a  trial  at  law, 
to  restrain  the  burning  of  bricks  not  then 
already  burning  in  clamp,  on  ground  within 
sixty  yards  from  the  plaintifTs  houses,  and 
from  continuing  after  a  certain  day  to  bum 
Buch  as  were  then  burning, — ^upon  evidence 
of  ill  consequences  suffered  by  some  of  the 
plaintiffs  and  their  families  from  the  noxious 
effects  of  the  operation, — the  plaintiffs  un- 
dertaking to  proceed  with  the  action  at  the 
assizes  su)out  to  take  place,  and  to  abide 
any  order  the  Court  might  make  as  to  da- 
mages to  the  defendant.    PoUock  v.  I^ester^ 

xi.  266 
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OATH. 
See  Appendix,  vol.  ix,  p.  Ixxriii. 

OBJECTIONS  TO  REPORT. 

See  Exceptions. 

Where  a  report  of  the  Master  requires 
confirmation  and  further  directions  by  the 
Court  to  give  it  effect,  a  petition  in  the 
nature  of  exceptions  to  the  report  cannot 
be  heard,  unless  objections  have  been 
taken  before  the  Master  to  the  draft  of  tbe 
report.     Ottey  v.  Pensamj  L  822 

OBJECTIONS  TO  TITLE. 
See  Vendor  and  Purchaser. 


OBLITERATTON. 
See  Will. 

OCCUPATION  RENT. 

See  Tenant  in  Common. 

Reference  to  fix  an  occupation  rent,  in 
account  of  arrears  of  dower.  Bamford  t. 
Bamford^  v.  206 

OFFER  BY  BILL. 

^ee^PLEADlNG- 

OFFICE. 
See  Jurisdiction. 

OFFICE  COPY. 

Sec  Amendment. 

OFFICIAL  ASSIGNEE. 

See  Costs — Insolvent  Debtor. 

In  suits  by  or  against  the  assignees  of  • 
bankrupt,  where  the  bankruptcy  took  place 
and  the  suit  was  instituted  before  tbe  stt- 
tute  directing  the  appointment  of  offidal 
assignees,  and  no  official  assignee  is  a  partr 
to  the  suit, — at  the  hearing  any  of  tbe 
parties  are  entitled  to  an  inquiry  whether 
an  official  assignee  of  the  bankrupt's  es- 
tate has  been  appointed.  Tatam  t.  Wi- 
liamsy  liL  SoS 

OPENING  BIDDINGS. 

See  Contract — Costs — ^Vendor  a5i> 
Purchaser. 


ORDER. 


OUTSTANDING  TERM. 


OPINION  OF  COUNSEL. 

See  DiscovEKY, 

ORDER. 

•See  ArPENDEX,  vol.  ix,  p.  bcxviii — Lien — 

Motion, 

1.  An  order  made  upon  affidavit  of  ser- 
vice of  the  notice  of  motion  must  not  depart 
from  the  terms  of  the  notice,  even  though 
it  be  less  extensive  than  the  notice,  if  such 
less  extensive  order  may  be  more  prejudi- 
cial to  the  party  against  whom  it  is  made 
than  would  have  been  the  larger  order 
which  was  asked.    Hutton  y.  HepworUi^  vi. 

315 

2.  The  notice  was,  that  the  Court  would 
be  moved  to  dismiss  an  original  and  a  sup- 
plemental cause,  or  to  direct  the  original 
cause  to  be  put  into  the  paper  for  hearing : 
the  order  made  upon  smGidavit  of  service 
was,  that  the  supplemental  cause  should 
be  dismissed,  and  tne  original  cause  put  in 
the  paper:  the  Court,  upon  motion,  dis- 
charged the  order.  lb, 

3.  Upon  the  motion  of  B.,  the  Court 
ordered  that,  upon  his  payins  the  purchase- 
money  into  Court,  he  shoula  be  substituted 
as  purchaser  in  the  place  of  A.,  and  that 
A.  thereupon  should  be  discharged  from 
his  purchase.  B.  having  omitted  to  draw 
up  the  order,  the  plaintiffs  in  the  cause  did 
8o,  and  caused  a  direction  to  be  inserted 
for  payment  of  the  purchase -money  by  B. 
within  twelve  days  afler  service  of  the 
order,  in  which  form  (ai^er  notice  to  B.  to 
attend  at  the  registrar's  office)  the  order 
was  passed.  On  the  motion  of  B.,  the 
Court  discharged  the  order,  with  costs. 
MiUer  V.  Smith,  vi.  609 

4.  An  order  made  upon  notice  for  leave 
to  the  plaintiflfs  to  amend  their  bill,  giving 
security  to  the  Clerk  of  Records  and  Writs 
for  the  costs  of  the  defendants  of  the  suit 
already  incurred,  was  varied  ex  parte  by 
directing  the  costs  of  the  defendants  to  be 
taxed  and  paid  to  them  by  the  plaintiffs, 
reserving  the  question  how  they  were 
ultimately  to  be  borne,  the  variation  not 
being  such  as  could  prejudice  the  absent 
defendants.     Hart  v.  Tulk^  vi.  61 1 

5.  An  order  made  by  the  Court,  and 
correctly  drawn  up,  will  not  in  all  cases  be 
discharged  solely  on  the  ground  that  it 
was  passed  by  the  Registrar  without  no- 
tice to  the  other  parties  in  the  cause.     lb. 


ORDER  AND  DISPOSITION. 

See  Jurisdiction  —  Partnership — Po- 
licy OF  ASSURANCK. 
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ORDER   FOR   PAYMENT   OF 
MONEY. 

See  Stamp. 

ORDERS  OF  COURSE. 
See  Service. 

ORDER  PASSED  AND  ENl^ERED. 
See  Aj'FiDAvrr  of  Service. 

ORDER  TO  ELECT. 
See  Specific  Performance. 

ORDERS. 
See  General  Orders. 

ORNAMENTAL  TIMBER. 
See  Waste. 

OUT  OF  JURISDICTION. 
See  Jurisdiction. 

OUTFIT. 
See  Ship. 

OUTLAWRY. 

Afler  a  plea  of  outlawry  of  the  plaintiff, 
the  outlawry  was  reversed,  and  it  was  held 
that  the  plaintiff  was  entitled  to  an  order 
of  the  Court  for  the  issue  of  a  new  subpoena 
against  the  defendant,  and  that,  upon  ser- 
vice of  such  subpoena,  and  payment  of  20«. 
costs  (as  directed  by  Lord  Clarendon's 
Order),  the  defendant  should  answer  the 
bill,  and  that  the  costs  of  the  motion  must 
be  paid  by  the  plaintiff.  Ilunter  v.  Nock' 
olds,  vi.  459 

OUTSTANDING  TERM. 

Although  the  Court  will,  by  decree, 
restrain  the  setting  up  of  an  outstanding 
term  to  prevent  the  fair  trial  of  a  legiu 
right,  yet,  afler  the  trial  of  an  ejectment 
has  taken  place,  and  a  term  has  been  set 
up  whereby  the  trial  of  the  merits  of  the 
case  was  prevented,  and  the  party  using  it 
obtained  a  verdict  and  judgment,  a  suit 
cannot  be  sustained  to  set  that  judgment 
aside ;  nor  will  the  fact,  that  the  communi- 
cations made  before  the  trial  by  the  party 
who  so  gained  the  advantage  at  law  led 
the  other  party  to  believe  that  the  sub- 
stantial question  of  the  title  would  be  tried 
in  the  ejectment,  enable  him  to  sustain  a 
suit  for  such  a  purpose ;  but  if  there  be 
any  impediment  to  the  trial  of  the  legal 


OUTSTANDING  TERM. 

righ!  in  another  action  of  ejectment,  a  suit 
may  lie  sustained  for  relief,  by  removing 
that  impediment  to  the  trial  of  the  rii;ht  in 
aiich  future  action.  Mialer  or  Keeper, 
Felloici  and  Scholars  of  Clare  Hall,  v. 
Harding,  vi.  273 


PARCELS. 
■See  DiscovKKY. 


PARISH  REGISTERS. 
See  AppESBtx,  vol.  ii,  p.  xliii. 

PARLIAMENTARY  PO^\'ERS. 
See   Joint-Stock    Compasy  —  Fuduc 

POUCY. 

_  company 

a  legal  right  to  and  possesion 
conBtructed  their  railwav  over  tne  same 
under  the  proiisiang  of  tneir  Act,  another 
railway  company,  to  whom  the  legislature 
had  ^ven  power  to  purehitse  tae  same 
land  tor  the  purpoaca  of  their  undertaking, 
was  restrained  uy  injunction  from  exer- 
cising such  power  pending  the  trial  of  the 
Icjf.il  question  of  the  clfect  of  such  con- 
flicting powers.  The  MaiicKesler,  SkeffivUl, 
and  Liiieulnxhire  Railmaij  Company  v.  The 
Great  Northern  Railway  Company,    ix.  281 

2.  Aa  to  the  effect  of  two  Acta  of  Par- 
liament conferring  on  dilTerent  companies 
the  right  of  nurchaKin^  compulsorily,  ac- 
cording to  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  the  same  plot 
ofland — ijMtrn.  lb. 

3.  Where  there  is  a  parliamentary  power 
to  sell  in  fee,  but  with  a  restriction  of  the 
rights  of  ownersliip  in  the  purchaser,  and 
a  conveyance  to  on  owner  in  fee  is  made 
under  such  i>owcr,  sound  construction  re- 
quires tliat  the  restriction  imuoited  upon 
the  purchaser,  who  becomes  tne  owner  in 
fee,  shall  not  be  extended  beyond  its  ne- 
cessary limits.  The  IVanlen,  So:.,  n/ Dover 
V,  The  Soalh  Eastern  RaUioai/  Company, 

ix.  489 


PARLIAMENTARY  PROVISIONS 

FOR  MANAGEMENT. 

See  MoRTQAOOR  and  Moktgageb. 

PAROL  CONTILVCT. 
Set  Award. 


PARTIES. 

See  Admixistration  —  ADuuneTRAtias 

S  u  IT  —Agent — Am  endment— Answo 

— Ai'PORTioKsiKST — Appenhix,  voL  ii, 

g>.  xxxii,  Ixxviii ;  vol.  x,  pp.  xxix,  Iviii-- 
ANK  OF  Emglamd — Bamkkuft— Bni 

OF    EXCHAKOE   CeURCHWAEDEK  — 

CoNTRiacTioN  —  Corporation  —  D«- 
CRE  a— Evidence— Exec  ctor  — Gbm- 

RAL   OltDSRD,    IS41,    August,  t,    ZXZ— 

IIeir-at-Law — Heakikg —  Ixyaxt— 
IssoLVENT  Debtor — Joist  Srocit  CoK- 
panv  —  Jurisdiction  — -  Mobtgagob 
A>'D  Monro  AG  EE — Next  OF  Kin — Ofn- 

CIAL   ASSIGNEE — PlEAOINQ pRIORtTT 

OF  Incumbrancers — Shit^— Statoim, 
Construction  of,  3  &  4  WiU.  4,  c.  IW 
—  Supplemental  Biu.  —  Tenant  it 
THE  Curtesy — Trust — Trcsteb  axb 
Cestui  QUE  Tkust — ^Vendor  amdPci- 
cu  aser — Wast  e — W  iTNEas. 

1.  To  a  suit  for  the  execution  of  atnnl, 
created  for  the  benefit  of  the  plaiutifli  ani 
other  specified  creditors,  againat  the  tnutca 
(the  fund  having  been  brought  into  Coon), 
tlie  person  who  created  the  trust,  or  ba 
personal  representative,  is  a  nrrrTTj 
party ;  and  It  is  not  a  case  in  which  tM 
Court  will,  under  the  40th  Order  of 
Aueiist  1841,  make  a  decree  saving  the 
rights  of  such  party  when  absent,  althongb 
the  defendants  say  that  the  truM  fiwd  ii 
insuflicient  for  the  purposes  for  which  it 
was  created,  and  that  tliere  ia,  therefim, 
no  surplus  to  he  paid  to  the  absent  pai^. 
KimlKT  V.  Enstcorth,  i,  »! 

2.  ikmUe—Ta^  40th  Order  of  AifUft 
Itm,  enabling  the  Court  to  make  a  decrct 
saving  tbe  rights  of  absent  parties,  don 
not  apply  to  cases  where  the  securi^  rf 
an  absent  party  might  be  prejudiced  by 
the  decree,  or  where  the  eflect  of  tlit 
decree  might  be  to  transfer  the  1^ 
interest  in  property  in  which  tbe  abmit 
party  is  equitably  interested.  ik. 

3.  In    a  suit  to  administer   an  eatatt 
where  inquiries  are  n 
a  class  of  persons  beni 
the  general  course  is,  to  direct  the  Inquir; 


)  beneliciall 
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to  such  persons  ia  the  first  instaoee,  and 
not  (until  that  inquiry  is  answered)  !• 
order  the  Master  to  proceed  to  take  tte 
account!).  It  is  only  where  the  circoia- 
stances  of  the  case  are  such  aa  to  satii^ 
(he  Court  that  the  persona  interested  *k 
parties  to  the  suit,  that  the  Court  will,  at 
the  hearing,  direct  the  Master  to  proceed 
to  take  the  accounts,  if  he  should  fi&d  tb 

Srsoni)  interested  are   parties.     Ajlxr  v. 
arwoodj  Fenwick  v.  Boker,  L  317 

4.  An  allegation  that  A.,  B.,  and  C, 
were  named  executors,  and  that  A.  ud 
B.  proved  tbe  will,  and  are  the  pdMod 
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representatives  of  the  testator,  may  be 
proved  by  the  production  of  the  probate : 
and  in  the  absence  of  any  denial  of  that 
fact  by  the  answers,  or  any  averment  that 
C.  also  proved,  C.  is  not  a  necessary  party 
to  the  suit.     Dyson  v.  Morris^  i.  413 

5.  A  party  named  as  defendant  to  the 
bill  may,  with  the  consent  of  the  plaintiff 
only,  appear  at  the  hearing  of  the  cause, 
and  be  bound  by  the  decree,  although 
such  party  has  not  been  served  with  the 
subpoena  to  appear,  or  has  not  appeared 
in  the  suit;  but  a  person  who  has  not 
been  named  as  a  defendant  to  the  bill, 
cannot  appear  at  the  hearing  without  the 
consent  of  all  parties  to  the  cause.        Jb. 

6.  To  a  suit  in  respect  of  an  unadminis- 
tered  part  of  a  testator's  estate,  which  has 
been  remitted  from  India  and  remains  in 
the  bands  of  an  executor  residing  in 
England,  but  who  was  only  constituted 
executor  of  the  testator  in  India, — against 
such  executor,  a  personal  representative 
constituted  in  England  is  a  necessary 
party.     Bondy.  Graham^  i.  482 

7.  Two  of  the  defendants  were  alleged, 
and  in  like  manner  admitted,  to  be  out  of 
the  jurisdiction;  but  the  fact  was  not 
proved:  liberty  was  given,  under  the 
decree,  to  exhibit  interrogatories  for  that 
purpose.     Hughes  v.  Eadesy  i.  486 

8.  Under  the  circumstances,  a  party 
named  as  a  trustee  in  articles  for  a  settle- 
ment, but  who  had  not  acted  or  executed 
any  deed  of  trust,  was  allowed  to  sustain 
a  suit  to  carry  the  articles  into  effect. 
Cook  V.  Fryer^  i.  498 

9.  llie  Court  will  neither  decide  a  ques- 
tion between  a  class  of  persons  and  a  party 
claiming  adversely  to  that  class,  nor  de- 
cree the  distribution  of  a  fund  amongst  a 
class  of  persons, — without  evidence  that 
all  the  members  of  such  class  are  parties 
to  the  proceeding.     Hawkins  v.  Hawkins, 

i.  643 

10.  Whetlier,  in  the  case  of  a  claim  made 
adversely  to  a  class  of  persons,  the  mode 
of  proving  that  all  the  members  of  the  class 
are  parties,  is  necessarily  by  inquiry  before 
the  Master — auare,  lb, 

11.  In  a  suit  against  the  trustees  of  real 
estate  having  the  legal  fee  and  full  powers 
of  sale, — the  object  being  to  raise  a  legacy 
charged  on  such  estate,  —  the  equitable 
tenant  in  tail  thereof  is  a  necessary  party ; 
and  it  is  not  sufficient  to  serve  him  with  a 
copy  of  the  bill,  under  the  23rd  Order  of 
August,  1841.    Barkley  v.  Lord  Rcay^ 

iJ.  306 

12.  A  person  to  whom  a  legacy,  or  an 
annuity,  is  given,  to  be  paid  out  of  the  re- 
sidue after  the  death  of  the  legatee  for  life 
of  such  residue,  is  not  a  necessary  party  to 

a  suit  for  administration  of  the  estate, 
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brought  by  legatees  of  aliquot  shares  of 
the  ultimate  residue.  Fisk  v.  Norton,  ii.  381 

13.  Twenty  creditors,  interested  in  a 
real  estate,  are  not  so  large  a  number  that 
the  Court  will,  on  the  ground  of  incon- 
venience alone,  allow  a  few  of  them  to  re- 
present the  others,  and  dispense  with  such 
others  as  parties  in  a  suit  to  recover  the 
estate  against  the  whole  body  of  creditors. 
Harrison  v.  Stewardson,  ii.  530 

14.  That  where  a  trust  fiind  is  to  be  ad- 
ministered under  the  direction  of  the  Court, 
the  general  rule  requiring  the  cestui  ^ue 
trusts  to  be  parties  is  apphcable  to  foreign 
trustees  and  cestui  que  trusts  residing  out 
of  the  jurisdiction,  unless  a  s|)ecial  case  of 
difficulty  or  inconvenience  in  the  applica- 
tion of  the  rule  be  shewn.  WeaUitrby  v. 
^7.  ('ioraio,  ii.  624 

15.  llie  Court  will  not,  upon  the  argu- 
ment of  the  objection  for  want  of  parties, 
under  the  30th  and  39th  Orders  of  August, 
1841,  order  that  persons  beneficially  in- 
terested be  made  parties:  such  order,  if 
made,  will  not  be  made  until  the  hearing 
of  the  cause.    Osborne  v.  Foreman,    ii.  656 

16.  Trustees  appointed  to  sell  a  rever- 
sionary interest  in  stock,  and  pay  off  a 
mortgage  thereon,  and  hold  the  surplus 
for  the  mortgagor,  are  not  necessary  par- 
ties to  a  bill  of  foreclosure  brought  by  the 
mortgagee.    Slade  v.  liigg,  iii.  35 

17.  An  injunction  to  restrain  a  defendant 
from  parting  with  the  property  in  question 
in  the  cause  may  be  granted,  notwith- 
standing a  principal  party  interested  is  out 
of  the  jurisdiction.  Malcolm  \,  Scott,  iii.  39 

18.  W.,  E.,  and  J.,  mortgaged  their  in- 
terests under  a  residuary  gift  to  B.  as  a  se- 
curity for  the  debt  of  >V  . ;  and  E.  and  J. 
took  a  second  mortgage  on  W.'s  interest 
to  indemnify  them  against  the  consequences 
of  their  joining  in  the  first  mortgage.  Af- 
terwards W.  assiinied  his  interest  in  the 
same  property  to  Aree  trustees  for  certain 
scheduled  creditors.  On  a  bill  by  E.  and 
J.  against  B.,  to  redeem  the  mortgaged 
property : — Held,  that  the  creditors  named 
m  tne  schedule  were  necessary  parties,  and 
were  not  sufficiently  represented  by  the 
two  surviving  trustees  alone.  Holland  v. 
Baker,  iii.  68 

19.  That  the  circumstance  that  the  trus- 
tees were  parties,  not  only  in  that  cha- 
racter, but  also  as  being  themselves 
creditors,  did  not  render  them  sufficient 
representatives  of  the  absent  creditors,  who 
were  fifty -four  in  number ;  and  especially, 
inasmuch  as  one  of  the  trustees  nad  also 
another  and  distinct  mortgage  on  the 
equity  of  redemption.  76. 

20.  That  the  defect  of  parties  was  not 
supplied  by  a  supplemental  suit,  bringing 
before    the    Court   a  few  of  the    other 


PARTIES. 


cnediton,  to  which  rapplementol  bill  the  . 
tmiftees  were  not  parties.  lb.  \ 

21.  A  «int  was  instituted  to  administer 
and  a.<!ccrtain  the  residue  of  an  estate,  and 
one  of  tiie  residoaiy  Iq^atees,  after  the  bill 
wafl  filed,  and  beK>re  be  was  served  with 
the  subjxjma  to  appear  and  answer,  as-  ' 
signed  ni.i  ^hare :  tue  assignee  was  held  to 
be  a  nece*^?aiy  party  to  the  suit.  Humble 
T.  ShoTff^  iii.  119  ' 

22.  To  a  biU  to  enforce  payment  of  a  j 
legacy  charged  on  a  real  and  personal 
estate,  the  heir-at-law  of  the  surviror  of 
the  tru:ftees  appointed  b^  the  testator,  and 
the  pergonal  representative  of  the  testator, 
should  properly  be  parties ;  bnt  the  de- 
icndantii  not  having,  by  plea  or  answer, 
objected  that  such  heir  or  personal  repre- 
sentative were  necessary  parties,  the  Court 
under  the  40th  Order  of  August,  1841,  in 
the  circumstances  of  the  case,  made  a 
decree  saving  their  rights.  Faulkner  v. 
VanUl,  iii.  199 

2^j.  A  few  of  the  partners  in  a  company 
consisting  of  more  than  one  hundred  and 
fifly  persons,  held  entitled  to  sue  on  behalf 
of  the  whole,  to  recover  a  debt  due  to  the 
company.     Gordon  v.  /^ni,  iii.  223 

24.  Case  of  joint  liabilities,  in  which  it 
is  incumbent  on  the  defendant  who  objects 
that  other  persona  are  necessary  parties, 
to  point  out  who  are  the  persons  he  re- 
quires to  be  brought  before  the  Court. 
WiUo7i  v.  Goodman^  iv.  63 

25.  Bill,  by  one  of  several  cestuis  que 
trust  against  the  devisee  of  the  trustee,  to 
set  aside  the  sale  of  an  estate,  which  was 
made  to  the  trustee  by  all  the  cestuis  que 
trust  for  one  sum,  and  conveyed  by  one 
instrument : — Ueld^  that  all  the  cestuis  que 
trust  were  necessary  parties  to  the  suit. 
Roberts  v  Tunstall,  iv.  261 

26.  Case  where  the  defendants  to  the 
original  bill  are  not  necessary  parties  to  a 
supplemental  bill,  bringing  new  defendants 
bcibrc  the  Court.    Parker  v.   Carter^ 

iv.  406 

27.  Rill  by  a  debtor,  who  had  conveyed 
property  to  a  trustee  for  the  benefit  of  his 
creditors,  to  have  the  trusts  of  the  deed 
administered  by  the  Court,  charging  that 
one  of  such  creditors  had  forfeited  his  debt 
by  a  breach  of  his  covenant  not  to  sue  or 
molest  the  debtor : — Ileld^  that  the  credi- 
tors, parties  to  the  deed,  other  than  the 
tnistec  and  the  creditor  cnarged  with  the 
breach  of  covenant,  were  suihciently  made 

Eartics  by  being  served  with  copies  of  the 
ill  under  the  23rd  Order  of  August,  1841. 
JJuncombe  v.  Levy,  ii.  232 

28.  A.,  having  a  life  estate,  with  re- 
mainder over  in  strict  settlement,  subject 
to  a  mortgage  of  the  settled  property  for  a 
term  of  1000  years,  demised  the  property 
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fiir  a  tenn  of  dOO  yeanif  be  dioQld  to  kog 
lire.  A  pnrcliaser  of  the  term  of  200 
years  filed  his  hOl  to  redeem  the  tennor 
for  1000  years,  who  was  the  first  mort* 
gagee  of  the  estate : — Held,  that  A.,  the 
owner  of  the  life  estate  subject  to  the  term 
of  200  years,  was  m  ueuLBBuy  partj. 
Hunter  v.  JIaeUeWj  v.  238 

29.  In  a  suit  to  execute  the  tnuts  of  a 
will  devising  real  estates  to  trustees  for  cer- 
tain persons  for  hfe,  and  after  thebr  decease, 
for  sale ;  with  power  to  give  diseharget  for 
the  proceeds  and  the  rents  and  profits,  md 
with  a  direction  to  stand  posse  sued  of  the 
monies  to  arise  thereby,  upon  trust  for  the 
children  of  the  tenants  for  life,  the  tmsteei 
and  the  tenants  for  life  heing  defendants 
— but  there  being  no  power  of  sale  until 
after  the  death  of  the  tenants  for  hfe,  the 
Court,  notwithstanding  the  SOth  Order  of 
August,  1841,  directed  that  the  children  of 
the  tenants  for  life  should  be  made  partiea. 
Cox  V.  Barnard^  v.  ^ 

30.  To  a  suit  by  one  or  more  cestuis  qoe 
trust  against  trustees,  alleging  that  the 
trust  fund  had  been  inrested  on  ini]ffoper 
security,  and  seeking  to  haTe  it  restored, 
all  the  cesttds  que  trust  of  the  fund  mint 
be  parties ;  and  if  the  fund  be  held  in 
trust  for  a  class  of  persons,  there  must,  be- 
fore the  cause  is  heard  on  the  question  be- 
ween  the  phuntifl^  and  the  trustees,  he  evi- 
dence that  all  the  members  of  the  daas  are 
before  the  Court.  Phillipson  t.  Gatty^  vi  86 

31.  In  a  suit  by  the  devisee  of  a  mort- 
gagor to  redeem  the  mortgaged  estate, 
where  the  defendant,  the  alleged  mortga- 
gee, claims  an  absolute  title  by  virtue  of 
the  Statute  of  Limitations,  legatees  whose 
legacies  are,  under  the  will  of  the  mort- 
gagor, charged  on  the  mortgaged  premises, 
are  necessary  parties.  Bat3ielorT.  Mlddk* 
ton^  tL  T8 

32.  To  a  suit  by  three  out  of  four  rea- 
duary  legatees,  to  recover  three-fourths  of 
a  sum  ol  stock  which  the  executors  had 
omitted  to  get  in,  and  which  had  been  trana- 
ferred  to  the  Commissioners  for  the  Se- 
duction of  the  National  Debt,  under  the 
statute  5%  Geo.  3,  c.  60,  the  legatee  en- 
titled to  the  other  fourth  part  of  the  stock 
is  a  necessary  party.    Hunt  v.  Peacock^ 

vL361 

33.  Where  property  was  conveyed  to 
four  trustees  for  such  of  the  creditors  of  a 
firm  as  should  execute  the  deed,  and 
twenty-six  creditors  (including  the  four 
trustees)  executed  the  deed,  a  smt  instituted 
seventeen  years  afterwards,  by  some  of  the 
creditors,  on  behalf  of  themselves  and  the 
others,  was  sustained  against  the  trustees, 
they  objecting  that  it  was  defective  fer  want 
of  the  other  creditors  as  parties.  Bateman 
V.  Margerisony  xL  496 


84.  In  a  suit  bj  some  of  muiy  creditors,  | 
on  behalf  of  themsclvea  and  the  others,  for 
an  account  of  property  which  had  been  ! 
vested  in  the  defendants,  the  trustees,  for  I 
the  benefit  of  such  creditors,  and  one  of  the 
trustees  died  afler  answer,  the  other  I 
trustees  are  not  necessar7  parties  to  the 
bill  of  revivor,  or  revivor  ana  supplement, 
against  the  representatives  of  the  deceased 
trustee.  /*.  i 

35.  The  author  of  the  trust,  or  his  per- 
sonal Teprcsentative,  is  a  necessarr  party  to 
such  a  suit;  and  he  is  not  regularly  or 
properly  a  P?"^?  thereto  by  hemp  a  de- 
tenaant  to  a  bill  of  revivor,  or  revivor  and 
supplement,  ii«ainst  the  rcprcscntutivcE  of 
a  trustee  who  £ed  after  the  institution  of  the 
euit,  even  though  all  the  trustees  are  (un- 
necessarily) parties  to  such  hill  of  revivor, 
or  revivor  and  supplement ;  he  must  be 
made  a  party  to  the  original  bill,  or  to  a 
bill  in  which  the  trustees  are  all  properly 
defendants.  lb. 

36.  A  person,  not  a  trustee,  who  is  a 
party  to  a  breach  of  trust  committed  by  a 
trustee,  va^  or  may  not  (at  the  option  of 
the  plaintiff,  a  cestui  que  trust)  be  made  a 
defendant  to  a  suit  against  the  trustee  in 
teapect  of  such  breach.     S.  C,         vi.  499 

37.  The  Attorney- General  does  not,  as 
a  party  in  the  cause,  sufficiently  represent 
the  estate  of  an  illegitimate  person  who 
died  intestate,  so  as  to  enable  the  Court  to 
dispense  with  a  legal  personal  representa- 
tive of  such  person,  duly  constituted  in  the 
Ecclesiastical  Court,  as  a  party.  Bell  v. 
Alexander,  vi.  643 

S6.  In  a  suit  between  a  part  owner  and 
managing  owner  of  a  ship  and  the  mort- 
gagees  ol  the  shares  of  other  part  owners, 
to  determine  the  question  of  right  to  the 
freight  and  earnings  of  the  ship,  the  same 
being  claimed  by  the  plaintiff  towards  the 
expenses  of  repairs  and  out&t  preparatory 
to  the  voyage,  and  by  the  mortgagees  as 
Applicable,  in  the  first  mstance,  to  the 
payment  of  their  debt,  the  assignees  of 
tbe  morteagors,  the  other  part  owners, 
were  held  to  be  necessary  parties,  and  not 
to  be  entitled  to  their  costs.  Green  v. 
Brigijs,  vi.  632 

39.  Persons  who  claim  specific  portions 
of  property  in  the  possession  of  another  at 
the  time  of  his  death,  are  not  necessary 
parties  to  a  snit  for  Bdministration  of  the 
estate  of  the  deceased  person.  Barter  v. 
Rogert,  ™.  19 

40.  A  sabmiaaion  by  the  defendant  to 
"the  judgment  of  the  Court,  whether" 
certain  persons  "  ought  to  be  made  parties 
to  the  suit,''  may  be  properly  set  down  as 
ftn  objection  for  want  of  parties,  under  the 
89th  Order  of  August,  1841.  lb. 

41.  To  a  bill  by  tbe  covenanteo  for  spe- 


cific performance  of  a  covenant  entered  into 
by  a  tenant  in  tail  in  remainder,  to  db- 
entail  the  estate  aflcr  the  decease  of  the 
tenant  for  Ufe,  judgment-creditors  of  the 
tenant  in  tail,  whose  debts  have  been  made 
charges  on  his  estate,  under  the  statute  1 
4  2  Vict.  c.  Ill),  are  not  necessary  parliesi 
Petre  v.  Duncomhe,  vii.  146 

42.  In  a  suit  by  cestui  que  trust  against 
the  trustees  of  a  settlement  for  an  account, 
and  execution  of  the  trust,  the  su^estion 
by  the  defendant  of  a  doubt  whether  some 
part  of  the  property  of  which  they  have 
possessed  themselves  as  trustees  may  not 
belong  to  the  estate  of  the  settlor,  does  not 
render  the  representative  of  the  settlor  a 
necessary  party.  Gaunt  v.  Joknson,  viL  164 

43.  In  a  suit  by  thebeir  of  entail  in  pos- 
session, entitled  under  a  Scotch  entul  to  ft 
portion  of  tbe  rents  of  the  entailed  estates, 
the  other  portion  of  such  rents  being  di- 


pcrsons  taking  in  succession  under  the  same 
entail,  the  substituted  heirs  of  entail  are 
necessary  parties.     BtattU  v.  Johnsliijie, 

vii).  IG9 
44.  Where  one  of  several  trustees  baa 
died,  the  cestui  que  trust  may  generally 
sue  the  surviving  trustees  for  an  account, 
without  making  the  representatives  of  the 
deceased  trustee  a  party,  it  being  the  duty 
of  the  surviving  trustees  to  place  the  fund 
in  a  proper  position,  and  recover  from  the 
estate  of  tbe  deceased  trustee  anv  portion 
of  the  trust  money  that  may  nave  re- 
muned  in  his  hand» — lembte.  lb. 

46.  Where,  in  the  administration  of  aa 
estate  under  a  will,  a  question  arises  be- 
tween specific  or  pecuniary  legatees  and 
the  parties  ttdcinc  the  reudue,  as  to 
what  is  comprisea  in  a  gift  of  a  specifie 
portion  of  the  property,  the  specific  or 
pecuniary  legatees  are  not  therefore  neces- 
sary parties  to  a  suit  for  the  administration 
of    the    estate.       Girdlailone     V.     Creed, 

viii.  208 

46.  The  General  Orders  of  the  22nd 
of  April,  186U,  do  not  enable  a  pUintiff  ia 
a  clami,  siung  fur  a  legacy  or  for  adminis- 
tration, to  proceed  against  a  surviving 
executor  in  the  absence  of  the  personal 
representatives  of  a  deceased  executor, 
where  such  personal  representatives  would 
have  been  necessary  parties  to  a  suit  before 
those  Orders  were  made.   Penn^  v.  Penny, 

iJC.  39 

47.  In  a  creditors'  suit  Ibr  the  recoveiy 
of  a  partnership  debt  against  the  assets  of 
a  deceased  partner,  the  surviving  partner  is 
a  necessary  party ;  and  tbe  case  is  not 
within  the  32nd  Order  of  August,  1811, 
which  enables  a  j^aintiff  to  proceed  agaioat 
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one    or    more    pcreonB    severally    liable. 
liilU  V.  M'Hae,  ii.  297 

48.  Upon  a.  proceeding  by  claim  in  Buch 
a  case,  the  surviving  partner  is  not  required 
to  be  before  tbc  Court  at  the  bearine.  but 
may  be  aummoned  ijcfore    the    Master. 
lb. 


The  legatees  of  two-sixtha  of  a  fund,  the 
title  to  nhich  was  in  question,  being  out 
of  the  jurisdiction,  the  Court  made  the 
declaration  of  right  with  respect  to  the 
other  four-sixth  parts  only.  Morley  v. 
liennoldsoa,  ii.  570 

PARTITION. 
See  Copyholds. 


PARTNER. 
See  Plea. 
"IVbcre  a  surviviDg  partner  has  carried 
on  the  partnership  buamess  without  with- 
drawing from  the  concern  the  capital  or 
share  of  a  deceased  partner,  tberc  is  no 
absolute  rule  that,  in  taking  the  aubae- 
quent  accounts  of  tbc  parlnerJhip  dealings, 
as  between  tbc  surviving  and  the  estate  of 
the  deceased  partner,  tne  division  of  the 
profits  shall  be  determined  by  the  aliquot 
shares  of  the  several  partners  in  the  busi- 
ness in  then:  joint  lifetime  —  or  by  the 
amount  of  the  agreed  capital  which  they 
were  respectively  to  supplj" — or  by  the 
actual  amount  of  the  capital  belonging 
to  the  Burviiing  and  the  estate  of  tbc 
deceased  partner  respectively ;  but  the 
princi[ilc  of  division  may  be  aflected  by 
considerations  of  the  source  of  the  profit, 
the  uuture  of  the  business,  and  the  other 
circumstances  of  the  case.  WUUu  v. 
Jilaii/ord,  i.  253 
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See  Baskbuptcy  —  Cremtors  —  Evi- 

BKSCE — Joist-Stock  CuMi'A>tv — Lien 

—  Parties  —  Plea  —  Piukcii'al  a«d 
SuBF.TV — Production  of  Dociments 

—  Railvjav  Company — Ship — Speci- 
fic I'erhjrmance — TrcbteeAct,  1850. 
1.  Trust-lunds   were    invested    in    the 

parcliase  of  transferable  shares  in  a  Itank- 
ing  Company,  in  the  name  of  one  of  the 
trustees,  who  executed  a  declaration  of  the 
trusts  thereof  (the  rules  of  the  company 
not  allowing  shares  to  stand  in  the  name 
of  joint  oivners  or  cestui  ijue  trusts).  The 
trustee  was  also  a  proprietor  of  shares  in 
his  own  right  in  the  same  eompanv,  and 
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made  various  sales  and  purehaaes  of  shm 
therein.  There  was  nathiiig  to  distingniih 
which  were  the  individual  shares  h^  by 
the  diSerent  proprietorg,  the  same  being 
in  the  nature  of  capital,  expressed  1^ 
quantity.  The  trustee  contracted  to  issgn 
a  certain  number  of  shares  to  the  bankhn 
company  as  a  secuiity  for  advances  whiea 
they  made  to  hini ;  ne  aflerwardi  becuM 
banKTupt : — Held,  that,  having  regard  u 
the  deed  of  association,  the  banking  crai- 
pany  had  no  lien,  founded  on  the  genenl 
relation  of  partnership,  on  the  shares  of  « 
proprietor  m  respect  of  a  debt  owing  by 
the  proprietor  to  the  company.  PiaittiT, 
Wright,  a.  130 

2.  That  the  right  which  the  diredontf 
the  banking  company  might  have,  nndct 
the  deed  of  association,  of  withholding  thdi 
approval  of  the  transfer  of  shares,  caiuM 
be  exercised  for  the  purpose  of  previotuly 
obtaining  payment  of  a  debt  aae  to  the 
bank  from  the  proprietor  nhoae  shun 
are  proposed  to  be  transferred.  Ii. 

3.  'Phat  the  equitable  title  of  the  cestui 
que  trusts  to  the  shares  purchased  with  the 
trust-funds  was  perfected,  without  notice 

^  to  the  banking  company,  by  the  execntiM 
!  of  the  declaration  of  trust  thereof.  ii 

4.  That  the  special  contract  by  thepn)- 
prietor  to  assign  his  shares  to  toe  baukiiig 
company,  as  a  security  for  their  adviiKet, 
gave  the  bank  a  lien  on  the  shares  tba 

I  standing  in  the  name  of  the  proprietor,  of 
I  which   he  was  tlie  beneficial  owner ;  ud 

that  the  same  were  not  in  hia  order  ud 
;  disposition  at  the  time  of  the  bankruptnr: 

— semMe,  ft. 

5.  The  implied  authority  of  a  partner  to 
bind  his  co-partners  for  the  re-payment<Jf 

]  money  borrowed  for  partnership  purpota, 
in  the  ordinary  course  of  partnership  tni>- 
actions,  docs  not  necessarily  extend  1e 
raising  money  for  the  purpose  of  increaBig 
the  Hied  capital  of  the  firm ;  and  tfaerdoct 
a  party  advancing  monev  to  one  paitoer, 
knowing  that  it  was  for  tne  latter  purpoae, 
cannot,  as  a  matter  of  course,  chaige  tbc 
other  partners  with  the  loan,    unless  tbc 

!  transaction  took  place  with  their  expren  or 
actual  authority.     FUher  v.  Taller,  iL  Hi 

6.  Two  partners  in  a  firm  annonoced 
then:  intenUon  of  adding  .£16,000  to  tbdr 
capital,  by  admitUng  one  or  more  sddi- 
tional  partners.  \V.  entered  into  ■  iiegD- 
tiation  with  one  of  the  partners,  then  act' 
ing  on  behalf  of  both,  on  the  subject  ^ 
the  announcement,  but  afterwards  decliniu 
to  enter  into  the  firm,  advanced  a  soma 
£4000  to  that  partner  by  way  of  loui,  oa 
the  security  of  the  bills  of  the  finii,aBd 
also  of  the  separate  estate  td'HOch  partner: 
—Held,  that  W.  had,  M  &r  u  this  en- 
dcnce  went,  notice  that  tJhe  loao  of  XUOO 
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was  an  advance,  not  within  the  implied 
authority  of  the  partner  obtaining  it,  the 
other  partner  having  authorised  the  capital 
to  be  raised  in  a  diiferent  mode ;  but,  in- 
asmuch as  the  original  partnership  was 
then  existing,  and  the  advance  might  have 
been  within  the  scope  of  the  partnership 
authority,  without  reference  to  the  pro- 
posed increase  of  capital,  liberty  was  given 
to  W.,  for  the  purpose  of  trying  that  ques- 
tion, to  bring  an  action  on  the  bills  against 
the  executors  of  the  other  partner.         76. 

7.  Bill  by  surviving  partners,  against  the 
executors  of  a  partner  who  had  died  thir- 
teen years  before  the  institution  of  the 
suit,  lor  an  account  of  the  partnership 
dealings  and  transactions,  charging  that 
the  deceased  partner  was  indebted  to  the 
firm  at  the  time  of  his  death, — dismissed 
with  costs,  on  the  ground  of  the  lapse  of 
time,  no  new  liabilities  of  the  former  part- 
nership appearing  to  have  arisen,  or  be- 
come known,  after  the  death  of  the  de- 
ceased partner.     Tatam  v.  Williams, 

iii.  347 

8.  A  bill  for  a  partnership  account  and 
a  receiver,  during  the  existence  of  the 
partnership,  is  not  demurrable  merely  on 
the  ground  that  a  dissolution  is  not  prayed ; 
and,  therefore,  where,  to  a  bill  by  one 
partner  against  another,  alleging  that  the 
defendant,  by  conducting  himself  in  viola- 
tion of  the  partnership  contract,  excluding 
the  plaintifi,  and  applying  the  assets  to  his 
own  use,  sought  to  force  the  plaintiff  to 
dissolve  the  partnership  before  the  end  of 
the  terra,  and  praying  an  account  of  the 
partnership  transactions  and  a  receiver, 
but  no  dissolution,  the  defendant  answered 
one  interrogatory,  and  submitting  that  the 
bill  was  demurrable,  declined,  under  the 
88th  Order  of  August,  1841,  to  answer  the 
remainder,  —  exceptions  for  insufficiency 
were  allowed  and  sustained.  Fairthorne 
V.  We^iton,  iii.  387 

9.  Articles  of  partnership  provided, 
that,  on  the  31st  of  December  in  every 
year,  or  such  other  day  as  all  the  partners 
should  agree  upon,  a  general  partnership 
account  and  rest,  and  a  valuation  and  ap- 
praisement of  the  property  and  stock 
should  be  made,  and  signed  by  the  part- 
ners, and,  on  the  expiration  of  the  partner- 
ship term,  the  partnership  property  should 
be  realised  and  divided  on  the  footing  of 
such  last  annual  rest ;  and,  if  any  partner 
should  die  during  the  partnership  term, 
his  representatives  shoula  receive  payment 
of  his  share  of  the  capital  and  stock,  as 
ascertained  at  the  last  annual  rest,  with 
interest  thereon  (in  lieu  of  profits  from  that 
time),  by  instalments ;  and  such  represen- 
tatives to  have  no  nffht  to  look  into  the 
partnership  books.    The  partnership  con- 
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tinned  for  several  years,  but  the  partnen 
did  not  make  the  annual  account  and  rest 
as  provided  by  the  articles.  One  partner 
died : — Held,  that  the  representatives  of 
the  deceased  partner  were  not  entitled  to  a 
sale  of  the  partnership  property,  as  upon 
a  dissolution ;  that  the  rest,  and  not  the 
day  of  the  rest,  was  the  essence  of  the 
partnership  contract ;  and,  therefore,  that 
the  representatives  of  the  deceased  partner 
were  entitled  to  participate  in  the  profits 
up  to  the  time  of  his  death  ;  and,  also,  to 
have  the  account  taken,  by  means  of  the 
partnership  books,  in  the  usual  way. 
Simmotts  v.  Leonard,  iii.  581 

10.  By  an  agreement  between  some  of 
the  partners  in  a  colliery,  reciting,  that  it 
was  apprehended  it  would  be  competent 
for  one  partner  to  determine  the  joint  in- 
terest and  bring  the  partnership  property 
to  sale,  and  that  the  death  of  any  partner 
would  have  that  effect ;  and  that  they  were 
desirous  that  their  interests  should  be  so 
far  several,  that  the  share  of  any  partner 
should  be  transmissible  to  his  representa- 
tives, and  that  the  partnership  interest 
should  not  be  determined,  and  the  entire 
property  sold,  without  the  consent  of  the 
majority  in  value,  but  each  should  be  com- 
petent to  sell  his  own  share  only  ;  it  was 
agreed  that  each  of  them  should  hold  to 
lumself,  transmissible  to  his  own  represen- 
tatives or  assigns,  an  aliquot  share  of 
certain  of  the  partnership  property,  and  that 
their  joint  holding  should  not  be  subject 
to  the  ordinary  terms  applying  to  partner- 
ship property,  so  as  to  entitle  any  one  of 
them  to  a  sale  without  the  concurrence  of 
such  majority,  or  to  dissolve  the  partner- 
ship, or  so  as  to  cause  a  total  dissolution  of 
partnership  by  the  death  of  any  one  of 
them  : — IJeld,  that  this  was  not  an  agree- 
ment by  the  parties  that  the  representa- 
tives of  a  partner,  after  his  death,  should 
continue  partners  with  the  survivors,  and 
contribute  to  the  working  of  the  colliery  on 
their  jouit  account ;  but  was  only  an  a^ee- 
ment  that  none  of  the  partners  or  their  re  • 
presentatives  should  be  entitled  to  a  sale  of 
more  than  his  own  share  of  the  partner- 
ship property.    Tatam  v.  Williams,    iii.  347 

11.  A  retired  partner  averred,  by  his 
answer  to  a  bill  for  an  account  aeainst  the 
partnership,  that  the  plaintifiT  had  adopted 
nis  successors  in  the  partnership  as  his  (the 
plaintiff's)  exclusive  debtors ;  but  stated  no 
facts  in  proof  of  such  adoption.  The  ac- 
counts were  directed  against  him  as  well 
as  the  other  partners,  without  prejudice  to 
the  question  of  whether  the  retired  partner 
was  or  was  not  discharged  fron  the  debt  by 
the  acts  of  the  plaintiff.  Benson  y.  Hadjield^ 

IT.  32 

12.  The  share  of  a  deceased  partner  in 
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the  freehold  and  copyhold  estates  of  the 
partnership  is  not  personal  estate  for  the 
purpose  01  being  included  in  the  value  or 
amount  in  respect  of  which  probate  duty 
is  payable.  Custance  v.  Bradshaw,    iv.  315 

13.  A.  deposited  monies  with  B.,  C,  and 
D.,  who  were  bankers  in  partnership,  and 
received  from  them  notes,  in  which  they 
promised  to  pay  him  the  amount  three 
months  after  sight,  with  interest.  B.  died 
in  March,  1837,  having  appointed  C.  and 
another  his  executors.  C.  and  D.  continued 
the  banking  business  in  the  same  name 
until  1842,  and  interest  was  regidarly  paid 
on  the  notes  by  the  firm  imtil  mat  time, — 
the  payment  being  indorsed  upon  the  notes, 
and  signed  by  one  of  the  partners  or  their 
clerk.  In  December,  1843,  the  executors 
of  A.  filed  their  bill  against  the  executors 
of  B.  and  the  devisees  under  his  will,  for 
payment  of  the  amount  of  the  notes  out  of 
the  personal  or  real  estate  of  B. : — Held, 
that  the  acts  of  the  surviWng  partners  of 
B.  had  not  the  effect  of  taking  the  debt 
upon  the  notes  out  of  the  operation  of  the 
Statute  of  Limitations  as  against  the  real 
or  personal  estate  of  the  deceased  partner. 
Way  v.  Bassett,  v.  55 

14.  A  creditor  of  a  partnership,  against 
whose  debt  the  estate  of  a  deceased  partner 
is,  in  a  suit  directly  instituted  against  that 
estate,  entitled  to  the  protection  of  the 
Statute  of  Limitations,  cannot  (on  a  bill 
against  the  surviving  partners  and  the 
representatives  of  the  estate  of  the  de- 
ceased partner,  alleging  that  the  surviving 
partners  are  indebted  to  the  deceased 
partner)  recover  his  debt  against  the  sepa- 
rate estate  of  such  deceased  partner,  on 
the  ground  of  the  equity  of  the  partners 
amongst  themselves  to  enforce  an  adjust- 
ment of  the  partnership  transactions;  for 
the  creditor  can  at  the  utmost  only  stand 
in  the  place  of  the  surviving  partners  as 
against  the  estate  of  the  deceased  partner, 
and  in  such  a  case  the  surviving  partners 
have  no  claim  on  the  estate  of  the  deceased 
partner.  Ih, 

15.  Acts  done  by  one  of  the  surviving 
partners,  who  was  executor  of  the  deceased 
partner,  and  which  the  surviving  partners 
were  in  that  character  bound  to  do,  cannot 

Srima  facie  be   considered  to  have  been 
one  in  the  character  of  executor.  Jb, 

16.  Ailer  a  dissolution  of  partnership  by 
death  or  otherwise,  the  surviving  or  con- 
tinuing partners  of  the  firm  are  (in  a  suit 
against  them  by  persons  claiming  to  be 
creditors  of  the  partnership),  entitled  to 
the  protection  of  the  Statutes  of  Limita- 
tion, although,  as  between  themselves  and 
retired  partners,  or  the  estate  of  deceased 
partners,  the  partnership  accounts  are 
unsettled ;    and  the  retired  partners,  or 


the  executors  of  a  deceased  partner,  sre 
in  such  a  suit  against  them  entitled  to  the 
like  protection.     S.  C,  v.  68 

17.  A  partnership  agreement  between 
A.  and  B.,  that  tney  shall  be  jointly 
interested  in  a  speculation  for  baying, 
improving  for  sale,  and  selling  lands,  may 
be  proved  without  being  evidenced  by  any 
writing  signed  by,  or  by  the  authority  of, 
the  party  to  be  charged  therewith,  within 
the  Statute  of  Frauds ;  and  such  an  agree- 
ment being  proved,  A.  or  B.  may  establish 
his  interest  in  land,  the  subject  of  the 
partnership,  without  such  interest  being 
evidenced  by  any  such  writing.  Dale  v. 
Hamilton^  v.  869 

18.  Two  solicitors  having  entered  into 
partnership,  each  of  them  continued  to 
attend  to  the  business  of  his  former  clients, 
but  on  the  partnership  account ;  and  one 
of  the  partners  having  proposed  to  invest 
a  sum  of  money  belonging  to  a  client  in  a 
certain  mortgage,  the  proposal  was  agreed 
to  by  the  client,  and  the  money  was  paid 
to  the  joint  account  of  the  partnership,  at 
their  bankers,  for  the  purpose  of  the 
investment.  The  negotiations  for  the 
mortgage  were  broken  oflT  by  the  proposed 
mortgagor  ;  but  the  partner  by  whom  the 
propos^  had  been  made  to  the  client 
untruly  represented  to  the  client  that  the 
mortgage  nad  been  effected,  and  thence- 
forward continued  to  pay  the  interest  as 
if  it  had  actually  been  done.  Although 
the  banking  account  was  kept  in  the  name 
of  the  firm,  the  monies  standing  to  the 
account  belonged  exclusively  to  me  part- 
ner who  committed  the  fraud;  he  alooe 
attended  to  and  had  the  control  of  the 
account,  and  the  fraud  was  unknown  to 
the  other  partner.  Five  years  afler  the 
receipt  of  the  money  from  the  client  the 
partnership  was  dissolved ;  and  ten  yean 
afler  the  dissolution  of  the  partnership,  the 
partner  who  had  conunitted  the  firand 
became  bankrupt,  and  the  client,  who 
from  the  time  of  the  dissolution  until  the 
bankruptcy  had  continued  to  employ  him 
as  his  solicitor,  discovered  the  fraud.  The 
client  then  filed  his  bill  against  the  other 
partner  to  recover  the  money : — Held,  that 
the  defendant  was  originally  liable  to  the 
plaintiff  for  the  money  received  by  the 
firm ;  that  his  original  liability  was  con- 
tinued as  well  after  as  before  the  dissolu- 
tion of  the  partnership,  by  the  fi-audulent 
representations  of  his  former  partner ;  and 
that  in  equity  the  limitation  m  bar  of  the 
claim  did  not  begin  to  run  in  fiivour  of  the 
defendant  until  the  time  when  the  client 
discovered  the  fraud.     Blair  y.  Bromleffj 

T.542 
19.  Tliat  the  fraud  and  misrepresenta- 
tion of  one  of  the  partners  entitled  the 
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client  to  relief  in  equity  against  the  other, 
not  only  if  the  case  was  one  in  which  the 
client  might  have  recovered  in  an  action  at 
law  against  such  other  partner,  hut  also  if 
the  remedy  at  law  against  the  other  part- 
ner was  barred  by  the  lapse  of  time.  76. 
20.  Articles  of  partnership  between  two 
partners  as  brewers,  maltsters,  &c.,  cove- 
nanting with  each  other  that  they  and  their 
respective  executors  and  administrators 
would  continue  partners  for  twenty-one 
years,  determinable  upon  the  death  of  both 
partners,  unless  their  respective  represent- 
atives should  agree  to  continue  the  busi- 
ness for  the  residue  of  the  term ;  and  em- 
powering either  partner  to  sell  his  share  in 
the  partnership  property  (offering  it  first 
to  the  other  partner),  so  that  the  purchaser 
should  not  be  entitled  to  the  possession  of 
the  partnership  property  until  the  expira- 
tion of  the  partnersnip,  without  the  con- 
sent of  the  other  partner;  empowering, 
also,  each  partner,  either  in  his  lifetime  or 
under  his  will,  to  introduce  one  or  more 
relations,  being  sons,  brothers,  or  nephews, 
into  the  partnership,  to  take  all  or  a  por- 
tion of  his  share,  during  the  continuance 
of  the  partnership ;  and  providing,  that,  in 
case  of  the  death  of  eitner  or  lK»th  part- 
ners durine  the  term,  after  having  intro- 
duced such  relation,  the  person  so  intro- 
duced should  be  considered  as  the  original 
partner ;  providing,  also,  that  in  case  of 
the  death  of  either  partner  during  the 
term,  without  having  introduced  such  rela- 
tion, the  business  should  be  carried  on  by 
the  surviving  partner  and  the  executors, 
administrators,  or  trustees  of  the  deceased 
partner ;  but  making  no  provision  for  the 
case  (which  happened)  of  the  death  of  one 
partner  during  the  term,  and  his  executors 
or  administrators  refusing  to  be  concerned 
in  the  business  with  the  surviving  partner, 
and  calling  for  an  immediate  dissolution, 
and  a  sale  and  distribution  of  the  partner- 
ship property,  the  surviving  partner  not 
consenting  to  such  dissolution  or  sale  : — 
Held^  in  a  suit  by  the  executors  of  the  de- 
ceased partner  against  the  survivor,  that 
the  provisions  in  the  articles  for  the  con- 
tinuance of  the  partnership  during  the 
term  of  twenty-one  years  could  not  be  en- 
forced in  equity  by  way  of  specific  perform- 
luice  of  the  partnersnip  contract  against 
the  representatives  of  a  deceased  partner, 
either  oy  way  of  relief  in  a  suit  in  which 
such  surviving  partner  was  plaintiff,  or  by 
way  of  protection  in  a  suit  in  which  he  was 
defendant;  and,  inasmuch  as  the  articles 
could  not  be  so  enforced,  the  plaintifils,  the 
executors  of  the  deceased  partner,  repu- 
diating the  partiiership,  were  entitled  to  a 
decree  for  a  dissolution;  but  that  such 
relief  would  be  given  to  them  in  equity 
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suhiect  to  any  legal  right  which  the  stir* 
viving  partner  had  to  recover  damages 
against  the  executors  of  the  deceased  part- 
ner for  a  breach  of  the  covenants  contained 
in  the  articles ;  and  that  the  amount  of  any 
damages  which  might  be  recovered  in  such 
an  action  must  be  added  to  the  credit  side 
of  the  account  of  the  surviving  partner  to 
be  taken  under  the  decree.  Downs  v. 
CoUins,  vi.  418 

21.  The  option  reserved  to  the  execu- 
tors of  the  deceased  partner  to  enter  into 
the  partnership  with  a  surviving  partner 
must  be  accompanied  by  the  obligation  on 
the  part  of  the  surviving  partner  to  admit 
them  ;  and,  unless  the  option  be  confined 
to  the  representatives  or  the  partner  who 
shall  die  first,  the  surviving  partner  must 
have  the  option  of  entering  into  the  part- 
nership with  the  representatives  of  the 
deceased  partner,  with  the  same  accom- 
panying obligation  on  their  part  to  admit 
him.     S,  C,  vi.  436 

22.  Two  sets  of  parties  having  projected 
a  railway  on  a  similar  line,  agreed  to  con- 
solidate the  project,  and  appointed  as 
solicitors  of  tne  proposed  company,  the 
plaintiff  and  defendant,  whom  they  had 
respectively  consulted  prior  to  the  conso- 
lidation. The  two  solicitors  accepted  the 
appointment  without  making  any  definite 
arrangement  as  to  the  division  of  the 
business,  or  of  the  emoluments  of  the 
ofBce,  and  a  much  larger  portion  of  the 
work  was  done  by  the  defendant  than  by 
the  plaintiff.  In  a  conversation  between 
them  about  six  months  after  the  appoint- 
ment, and  before  the  principal  part  of  the 
business  was  transacted,  the  plaintiff  stated, 
as  the  result  of  his  inquuries  into  the 
practice  in  like  cases,  that  the  allowance 
for  office  expenses  and  personal  trouble  in 
such  limited  partnerships  between  solicitors 
was  made  by  each  party  retaining,  be- 
sides his  expenses  and  disbursements,  from 
ten  to  twenty-five  per  cent,  on  the  amount 
of  the  net  charges  for  the  business  done, 
and  which  principle  he  considered  satis- 
factory ;  and  the  defendant,  in  reply,  ob- 
served, that  there  could  be  no  misunder- 
standing about  it  between  honourable  men. 
Upon  a  bill  by  the  plaintiff,  claiming  an 
account  and  division  of  the  profits  oi  the 
business  done  by  the  company,  upon  the 
footing  of  an  equal  copartnership,  and 
offering  to  allow  twenty-five  per  cent, 
upon  the  work  done  separately  to  the 
partner  who  did  it, — the  Court,  in  the 
circumstances,  made  a  decree  accordingly. 
Webster  v.  Bray,  vii.  169 

23.  Issues  directed  on  the  questions, 
whether  the  solicitors  of  a  railway  com- 

awere  partners  in  the  business  done 
em  for  tne  company ;  and,  if  partners, 
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whether  in  equal  shares.     McGregor  v. 
Bainbrigge,  vii.  164,  n. 

24.  A  gift  and  devise  by  one  of  the 
partners  in  a  cotton-mill,  of  all  his  pro- 
perty, estate,  and  effects,  to  trustees,  upon 
trust,  to  lay  out  and  invest  two-third  parts 
thereof  upon  real  or  good  personal  secu- 
rity, or  to  transfer  the  same,  and  allow  it 
to  remain  in  the  concern,  of  which  he  was 
one  of  the  co-partners,  in  the  names  of  his 
trustees,  and  alter,  vary,  change,  and 
transpose  the  same  as  they  should  think 
fit,  and  stand  possessed  of  the  same,  upon 
trust,  for  the  two  sons  of  the  testator, 
with  certain  powers  of  advancement  out  of 
their  respective  shares  • — Held,  to  authorise 
the  executors  to  continue  the  monies  of  the 
testator  in  the  trade,  but  not  to  trade  with 
the  monies  by  becoming  partners  in  the  firm. 
Travis  v.  Milne,  Milne  v.  Milne,       ix.  141 

25.  The  surviving  partners  of  a  testator 
dealing  with  the  property  of  the  testator, 
with  the  knowledge  that  it  belongs  to  his 
estate,  are  bound  to  inquire  into  the  trusts 
on  which  it  is  held,  and  are  liable  as  if 
they  had  actual  notice  of  those  trusts.    lb. 

26.  A  suit  by  parties  beneficially  inter- 
ested in  the  estate  of  a  deceased  partner 
cannot  be  maintained  against  both  his 
executors  and  surviving  partners,  in  the 
absence  of  speeial  circumstances ;  but  col- 
lusion is  not  the  only  ground  for  such  a 
suit ;  and  it  may  be  maintained  where  the 
relation  between  the  executors  and  surviv- 
ing partners  is  such  as  to  present  a  sub- 
stantial impediment  to  the  prosecution  by 
the  executors  of  the  rights  of  the  parties 
interested  in  the  estate  as  against  such 
partners.  lb. 

27.  It  is  not  to  be  assumed  that  the 
annual  stock-taking  by  a  partnership  truly 
represents  the  interests  of  the  several 
partners  in  the  firm ;  but  it  may,  or  may 
not  do  so,  according  to  the  purposes  for 
which,  and  the  mode  in  which,  it  is  made 
up.     S.  C,  163 

28.  If  a  partner  in  a  business,  in  which 
a  secret  process  of  manufacture  and  com- 
position of  materials  is  used,  who  has  not, 
under  the  partnership  contract,  a  right  to 
the  knowledge  of  the  secret,  should  openly 
take  part  in  the  manufacture,  and  shoula, 
with  the  knowledge  and  concurrence  of  his 

I)artner8,  be  permitted  to  acquire  a  know- 
edge  of  the  process  and  ingredients,  the 
other  partners  will  be  considered  to  have 
waived  a  right  to  the  preservation  of  the 
secret  for  tlieir  separate  benefit — semble. 
Morison  v.  Moat,  ix.  241 

29.  Bonds  executed  by  partners  to  each 
other,  relating  to  their  rights  as  partners, 
of  the  same  date  as  the  partnership  deed, 
read  with  the  deed  as  part  of  the  partner- 
shi[J  contract.     S.  C,  ix.  260 
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30.  The  payment  of  the  expenses  of 
advertisements  out  of  partnership  funds,  is 
not  necessarily  a  ground  for  giving  to  each 
partner,  at  the  expiration  of  the  partner- 
ship, a  continuing  share  in  the  advantages 
of  publicity  produced  by  the  advertise- 
ments ;  the  partnership  having  had,  during 
its  continuance,  the  benefit  of  the  expen- 
diture.    S,  C,  ix.  266 

31.  A.  and  B.,  and  the  son  of  B.,  entered 
into  partnership  as  solicitors,  and  by  arti- 
cles agreed  (2^  that  the  partners  were 
diligently  and  faithfully  to  employ  them- 
selves in  carrying  on  and  managing  all  the 
professional  business  in  which  they  or 
either  of  them  might  be  employed  or  con- 
cerned; (5)  that  B.  should  use  his  best 
endeavours  to  obtain  the  appointment  of 
the  partnership  firm  to  three  ofiices  ox 
clerkships,  which  were  then  held  by  B., 
and  such  ofiices  should  be  partnership  ap- 
pointments ;  (6)  that  all  other  compatible 
offices  should  be  obtained,  if  possible,  in 
the  name  of  the  firm,  and  the  emoluments 
treated  as  part  of  the  profits  of  the  part- 
nership ;  (15)  that  if  B.  or  his  son  should 
retire,  or  A.,  or  B.,  or  his  son,  should  die, 
the  share  of  the  deceased  partner  should 
accrue  to  the  surviving  partners;  that  if 
B.  or  his  son  retired,  tney  were  to  nsc 
their  best  endeavours  to  secure  the  practice 
to  the  continuing  partners,  and  sucn  retir* 
ing  partner  should  not  practise  within 
thirty  miles;  (16)  that  if  either  partner 
should  not  diligently  and  faithfully  em- 
ploy himself  in  carrying  on  the  said 
partnership  practice,  and  should,  on  re- 
ceiving monies,  bills,  notes,  &c.,  knowingly 
or  wufully  omit  immediately  to  make 
entries  thereof,  or  if  A.  or  the  son  of  B. 
should  absent  himself  more  than  two 
months  in  one  ^ear,  the  others  or  other  of 
the  partners,  if  they  or  he  should  think 
fit,  stiould  be  at  liberty  to  dissolve  the 
partnership,  by  giving  to  the  ofiRsnding 
partner  a  notice  to  that  effect ;  and  the 
partnership  should  from  that  time,  or  tiie 
time  specified  in  the  notice,  be  dissolved, 
in  the  same  manner  and  with  the  same 
consequences  as  if  it  had  determined  by 
the  voluntary  retirement  of  the  offending 
partner.  B.  and  his  son  subsequently 
procured  their  own  appointment,  or  the 
appointment  of  one  of  them,  to  the  ofiices 
or  clerkships,  and  did  not  endeavour  to 
procure  the  appointment  of  A.  It  was 
afterwards  discovered  that  B.  was  greatly 
involved  in  debt;  and  he  absconded  in 
January,  1849,  and  did  not  return  to  the 
business.  In  May,  1849,  A.  served  a 
notice,  in  the  manner  pointed  out  by  tiie 
articles,  on  B.  and  his  son,  to  dissolve  the 
partnership  from  that  date;  and  he  then 
filed  his  bill  against  B.  and  his  son,  to 
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have  the  dissolution  declared  by  the  Court, 
an  injunction  to  restrain  them  from  prac- 
tising within  30  miles,  and  a  decree  that 
they  should  resign  the  several  offices  or 
clerkships: — Ileld^  that  the  plaintiff  was 
entitled  to  dissolve  the  partnership  as  to 
B.,  but  not  as  against  the  other  partner 
(the  son  of  B.),  and  that  he  was  not  en- 
titled to  dissolve  it  by  notice  imder  the 
16th  clause  without  the  concurrence  of  his 
co-partner  (the  son).     Smith  v.  Mules^ 

ix.  556 

32.  That,  B.  not  having  procured  or 
endeavoured  to  procure  for  the  partnership 
firm  the  appointments  to  the  several  offices 
or  clerkships,  so  as  to  give  the  plaintiff  at 
the  dissolution  cither  a  share  of  the  profits 
of  the  offices  or  the  chance  of  competing 
for  them,  but  such  appointments  having 
been  procured  for  B.  and  his  son  to  the 
exclusion  of  the  plaintiff,  B.  and  his  son 
were  not  to  be  allowed  to  retain  the  offices 
for  their  exclusive  benefit.  lb. 

33.  That,  inasmuch  as,  from  the  nature 
of  the  offices,  they  could  not  be  sold,  nor 
could  any  manager  or  receiver  be  appointed 
to  carry  them  on,  the  defendants  ought  to 
be  charged  with  the  value  of  the  offices  in 
the  partnership  accounts.  Jb. 

34.  That,  the  plaintiff  having  given  a 
notice  of  dissolution  (acting  under  uie  16th 
clause),  and  his  co-partner  having  adopted 
it,  the  partnership  should  be  treated  as 
dissolved  from  the  time  of  the  notice, 
although  not  with  the  consequences  attach- 
ing to  a  dissolution  imder  the  15th  clause. 

/6. 

35.  That,  the  consequences  of  a  dissolu- 
tion under  the  15th  clause  not  having 
attached,  the  plaintiff,  therefore,  was  not 
entitled  to  the  injunction  to  restrain  the 
defendants  from  practising  within  30  miles. 

lb, 

36.  An  agreement,  that,  if  any  of  several 
partners  should  not  diligently  and  faithfully 
employ  himself  in  carrying  on  the  partner- 
ship practice,  the  others  might  give  notice 
of  dissolution^onstrued  to  refer  to  the 
diligent  and  faithful  discharge  by  each 
partner  of  the  portion  of  busmess  carried 
on  by  him.  lb. 

37.  A  designed  or  wilful  omission  to 
make  proper  entries  in  the  partnership 
books  must  be  shown,  in  order  to  establish 
a  case  of  breach  of  the  partnership  articles 
on  the  ground  of  an  omission  to  nmke  such 
entries.  lb. 

38.  A  tradesman  bequeathed  his  resi- 
duary estate,  including  his  stock  in  trade, 
to  trustees,  with  a  direction  to  convert  into 
money  all  such  parts  as  should  not  consist 
of  leaseholds  or  money  in  the  funds ;  and 
to  invest  the  same  and  pay  the  annual  in- 
come to  Sarah  his  wife ;  and  after  her  de- 
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cease,  to  Mary,  his  wife's  sister ;  and  afler 
the  deceaJse  of  the  survivor  of  Sarah  and 
Mary,  he  gave  his  residuary  estate  to  an- 
other person  absolutely.  After  the  date 
of  the  will  Mary  married,  and  her  hus- 
band and  the  testator  entered  into  part- 
nership, under  articles,  which  contained  a 
Sroviso,  that  if  the  testator  should  die 
uring  the  partnership,  leaving  a  widow 
surviving,  such  widow  might,  if  she  should 
think  fit,  continue  to  carry  on  the  partner- 
ship business  with  the  surviving  partner, 
and  should  be  entitled  to  the  testator's 
share  in  the  profits  and  excess  of  capital ; 
and  if  the  testator  should  leave  no  widow, 
or  his  widow  should  not  desire  to  enter 
into  the  business,  or  if  the  other  partner 
should  die  during  the  partnership,  the  sur- 
viving partner  to  take  upon  himself  the 
partnership  business  and  property,  ac- 
counting and  paying  for  the  same  as  there- 
in directed.  The  testator  died,  leaving  his 
widow,  who,  under  this  provision,  claimed 
his  interest  in  the  partnership  : — Heldj  that 
the  provision  in  the  articles  took  the  testa- 
tor's share  of  the  business  wholly  out  of  the 
grovisions  of  the  will,  and  that  the  widow 
ecame  entitled  under  the  partnership  ar- 
ticles to  such  share.     Page  v.  Cox,    x.  163 

39.  A  trust  may  well  be  created  in  the 
absence  of  any  expression  importing  confi- 
dence ;  and  the  obligation  on  the  surviving 
partner  created  by  the  partnership  articles, 
with  reference  to  the  legal  interest  in  the 
partnership,  did  not  in  substance  differ 
irom  a  trust,  and  therefore  the  articles  of 
partnership  created  a  trust  in  favour  of  the 
wife,  to  arise  on  the  death  of  the  testator 
leaving  a  widow  surviving,  which  would 
attach  on  the  property  as  it  should  then 
exist.  lb, 

40.  A.  and  B.,  who  were  partners  in  the 
business  of  sharebrokers,  and  also  bought 
and  sold  shares  on  their  own  account,  dis- 
solved their  partnership ;  and  after  the  dis- 
solution A.  deposited  with  the  bankers  of 
the  firm  shares  which  the  firm  had  con- 
tracted to  buy  but  had  not  paid  for,  and 
obtained  advances  to  pay  for  such  shares 
upon  the  security  created  by  the  deposit, 
and  signed  an  authority  to  the  bankers,  in 
the  name  of  the  firm,  to  sell  the  shares,  if 
the  moneys  advanced  were  not  repaid  in 
a  certain  time.  In  a  suit  brought  by  B. 
against  A.  and  the  bankers,  repumating  the 
authority  of  A.  to  make  the  deposit,  ob- 
tain the  advances,  or  authorise  the  sale : — 
Helfl,  that,  under  the  circumstances,  A. 
had  power,  notwithstanding  the  dissolution, 
to  raise  money  for  the  purpose  of  complet- 
ing the  purchase  of  the  shares  by  means 
of  the  deposit,  and  to  give  the  bankers 
authority  to  sell  the  shares  in  default  of 
repayment    Butchart  y.  Dresser^      z.  453 
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41.  Articles  of  partner^ip  provided, 
that  it  should  he  lawful  for  the^holders  of 
two-thirda  or  more  of  the  partnership 
shares  for  the  time  being  to  expel  any  part- 
ner, by  giving  him  notice  thereof  under  their 
hands  in  the  form  thereby  prescribed  ;  and 
that,  immediately  after  giving  such  notice, 
a  notice  of  the  dissolution  as  to  the  ex- 
peUed  partner  should  be  signed  by  the 
partners  and  published,  with  power  to  any 
other  of  the  expelling  partners  to  sign  the 
name  of  the  expelled  partner ;  and  it  was 
provided,  that,  if  a  partner  became  bank- 
rupt, insolvent,  or  was  expelled,  his  inter- 
est should  cease,  as  to  profit  and  loss, 
as  if  he  had  died  on  the  day  of  such  bank- 
ruptcy, insolvency,  or  expulsion ;  and  that 
the  amount  of  his  share  should  be  ascertained 
and  payment  secured  by  the  same  arrange- 
ment as  would  have  been  applicable  in  case 
of  his  decease ;  and  it  was  also  provided  that 
the  shares  of  retired,  deceased,  bankrupt, 
insolvent,  or  expelled  partners  should  be 
disposed  of  in  such  way,  either  to  or  be- 
tween some  or  all  of  the  continuing 
partners,  or  by  the  admission  of  a  new 
partner  or  partners,  as  the  holders  of 
a  majority  of  shares  should  determine. 
The  articles  provided  that,  in  the  case  of 
making  certam  arrangements,  there  should 
previously  be  a  meeting  of  the  partners 
m  committee,  but  did  not  express  that  any 
such  meeting  should  be  necessary  previous 
to  the  exercise  of  the  power  to  expel.  The 
article  also  provided  for  the  adjustment  of 
the  partner^s  accounts  within  sixty  days 
after  the  30th  of  June  in  each  year,  when 
an  inventory  of  all  the  stocks,  debts,  &c., 
should  be  made,  with  proper  allowances, 
so  as  to  ascertain  the  partnership  pro- 
perty, profit  and  loss,  and  the  shares  of 
the  respective  parties,  which  shares  were 
to  be  carried  to  their  respective  accounts ; 
and  it  was  provided  that  the  share  of 
any  partner  who  might  wish  to  retire,  if 
his  retirement  were  consented  to  by  the 
majority  of  the  others,  was  to  be  taken  by 
the  continuing  partners  at  the  amount  at 
which  the  same  stood  at  the  time  for 
making  the  yearly  rest  or  settlement  next 
preceding ;  and  that*  the  surviving  part- 
ners were  also  to  take  the  shares  of  a 
deceased  partner  at  the  amount  at  which 
the  same  stood  at  such  next  preceding 
yearly  rest  or  settlement: — //cW,  that 
the  {K>wer  of  expulsion  of  a  part- 
ner might  be  exercised  by  two-thiros  of 
the  partners  without  any  previous  meet- 
ing of  the  partners  in  committee  upon 
the  question,  and  without  any  cause  being 
assigned  for  such  expulsion ;  but  that  the 
power  must  be  exercised  with  good  faith, 
and  not  against  the  truth  and  honour  of 
the  contract  Blisset  v.  Daniel  x.  493 
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42.  Hiat  such  a  power  most  be  mider^ 
stood  to  exist,  not  ibr  the  benefit  of  any 
particular  parties  holding  two-thirds  or 
more  of  the  shares,  bat  for  the  benefit  of 
the  whole  society  or  partnership.  76. 

43.  That  it  could  not  be  exercised  merely 
to  enable  the  continuing  partners  to  appro- 
priate to  themselves  the  share  of  the  ex- 
pelled partner  at  a  fixed  ralue  less  than 
the  true  value.  li- 

44.  That  the  power  was  not  properly 
exercised  at  the  exclusive  instance  of  one 
partner,  and  in  consequence  of  his  repre- 
sentation to  the  other  partners,  made  with- 
out the  knowledge  and  behind  the  back  of 
the  partner  who  was  to  be  expelled,  and 
without  giving  to  such  partner  the  oppor- 
tunity of  stating  his  case,  and  of  removing 
any  misunderstanding  on  the  part  of  his 
co-partners.  /6. 

45.  Two  persons  contracted  with  a  rail- 
way company  to  execute  certain  woiks, 
and,  after  some  progress  had  been  made 
with  the  works,  a  judgment  creditor  dt 
one  of  the  contractors  took  in  executkm 
his  share  of  the  plant  and  efiects,  which 
the  sheriff  sold  and  assigned  to  the  other 
contractor.  The  other  contractor  assigned 
the  interest  of  the  firm  in  the  contract,  and 
all  the  effects  and  monies  due  or  to  become 
due  in  respect  of  the  same,  to  a  third  person, 
by  way  of  security,  vrith  power  for  sudi 
assignee  to  enter  on  the  works  and  take 
possession  and  execute  the  contract.  Hie 
said  assignee,  some  months  afterwards, 
took  possession  of  the  works  and  proceeded 
to  complete  them.  The  company  bad 
notice  of  the  execution  and  sale  by  the 
sheriff  of  the  property  of  one  contractor, 
and  of  the  assignment  to  the  other,  and  by 
the  other  to  &e  said  assignee ;  and  they 
allowed  the  works  to  be  continued  by  tlie 
two  latter  persons  respectively,  and  made 
payments  to  them  on  acccount.  The  as- 
signee having  (after  the  insolvency  of  his 
assignor)  filed  his  bill  against  the  com- 
pany for  an  account  of  what  was  due  fitm 
them  in  respect  of  the  contract,  and  for  a 
declaration  that  a  release  executed  to  the 
company  by  the  contractor  whose  share 
had  oeen  taken  and  assigned  by  the  sheriff, 
was  fraudulent : — Held,  that  the  seizure  in 
execution  of  one  partner*s  share  of  the 
plant  and  effects  operated  as  a  dissolution 
of  the  partnership, — that  the  subsequent 
prosecution  of  the  works  by  the  other  ccm* 
tractor,  or  his  assignee,  did  not  necessanly 
involve  any  new  contract  with  the  com- 
pany, but  was  consistent  with  that  there- 
tofore  made, — that  the  contractor,  or  his 
assignee,  who  without  objection  from  the 
company  prosecuted  the  works,  could  sos* 
tain  a  smt  against  the  company  for  nay* 
ment  of  what  had  become  doe  from  UK»a 


PARTNERSHIP. 


PAYMENT  INTO  COURT. 


in  respect  of  the  works  done  under  the 
contract, — and  tliat  a  release  executed  by 
the  partner  and  contractor  whose  share  of 
the  partnership  effects  had  been  taken  in 
execution,  was  void  as  against  the  other 
contractor  and  his  assignee.  Aspinall  v. 
The  London  and  North- Western  Railway 
Company^  xi.  325 

PART  OWNER. 

See  Jurisdiction — Snip. 


PART  PAYMENT. 

See  Annuity. 

PATENT. 

1.  Injunction  panted  against  subjects  of 
the  kingdom  of  Holland,  to  restrain  them 
from  usmg  on  l)oard  their  ships  within  the 
dominions  of  England,  without  the  license 
of  the  plaintiffs,  an  invention,  to  the  benefit 
of  which  the  plaintiffs  were  exclusively 
entitled  under  tne  Queen's  patent.  Cald- 
well y.  Vanvlissengen,  ix.  415 

2.  Foreigners  in  this  country,  as  well  as 
British  subjects,  are  liable  to  actions  for 
the  injury  done  by  their  infringing  upon 
the  sole  and  exclusive  right  granted  by 
the  Crown  to  patentees  of  inventions  in 
conformity  with  the  law  and  constitution 
of  this  country  ;  and  the  powers  of  the 
Court  of  equity,  which  are  founded  on  the 
insufficiency  of  the  legal  remedy,  must 
be  enforced  against  them  as  well  as  against 
British  subjects.  lb. 

3.  The  Crown  has  always  exercised  a 
control  over  the  trade  of  the  country  ;  and 
though  restrained  by  the  common  law  and 
the  Statute  of  Monopolies  (21  Jac.  1,  c.  8)  i 
within  reasonable  limits,  the  Crown  might 
grant  the  exclusive  right  to  trade  witn  a 
new  invention  for  a  reasonable  period.  The 
Stat.  21  Jac.  1,  c.  8,  did  not  create  but  con- 
trolled the  power  of  the  Crown  in  grant- 
ing to  the  nrst  inventors  the  privilege  of 
the  sole  working  and  making  of  new  ma- 
nufactures. Jb, 

4.  The  prohibitory  words  of  the  patent, 
which  are  addressed  only  to  the  subjects  of 
this  country,  are  in  aid  of  the  grant,  and 
not  in  derogation  of  it.  lb, 

5.  Principles  upon  which  the  Court  will 
interfere  to  protect  a  patentee  before  he 
has  established  his  right  at  law  in  the  case 
of  patents  which  have  been  long  used  or 
enjoyed,  or  will,  in  the  case  of  new  patents, 
suspend  its  interference  until  the  right  at 
law  has  been  established.     S,  C,     ix.  424 

6.  Whether  there  might  not  be  a  case  of 
necessary  user  of  an  invention  which  the 

VOL.  XI,  549 


Court  would  not  regard  as  the  infringement 
of  a  patent — quaere,    S.  C,  ix.  429 


PAUPER. 
See  Costs — ^Dispaupering. 

PAYMENT. 

See  Executor — Order — Statutes,  Con- 
struction OF,  3  &  4  Will,  4,  c.  27,  ss.  2, 3 
— Vendor  and  Purchaser. 

PAYMENT  INTO  COURT. 

See  Appendix,  vol.  ix,  p.  Ixxxi ;  vol.  x,  pp. 
XXX,  Ixiii — Pleading — Statutes,  Con- 
struction of,  4  Geo.  2,  c.  28. 

1.  AVhere  the  suit  to  redeem  the  lease  was 
brought  by  the  personal  representatives  of 
the  lessee,  eviaence  having  been    given 
tendhig  to  show  that  the  lessee  in  his  life- 
time was  insolvent,  and  had  committed 
breaches  of  covenant,  and  that  his  estate 
was  also  insolvent,  the  Court  directed  an 
issue  to  try  whether  other    breaches  of 
covenant  had  been  committed  or  waived, 
but  imposed  it  as  a  term  upon  the  plaintiff 
that  he  should  previously  pay  into  court  the 
costs  at  law  ana  the  arrears  of  rent  due  at 
the  time  the  lessor  sued  out  his  writ  of 
possession.     Bowser  v.  Colby,  i.  109 

2.  An  executor,  who  had  proved  the  will 
in  India,  and,  in  his  answer,  admitted  that, 
after  payment  of  all  the  known  debts,  a 
certain  balance  of  the  estate  remained  in 
his  hands,  subject  to  other  charges  and 
expenses,  the  amount  of  which  he  nad  not 
ascertained,  and  that  he  had  invested  such 
balance  on  personal  security  in  India, — 
ordered  to  pay  the  balance  into  court, 
allowing  a  reasonable  sum  to  be  retained 
in  respect  of  the  suggested  deductions,  by  a 
day  which  would  afford  time  for  the  re- 
mittance of  the  fund  from  India.  Roy  v. 
Gibbon,  iv.  65 

3.  A  residuary  sum  of  stock  standing  in 
the  names  of  trustees,  the  dividends  of 
which  were  paid  by  them  to  the  parties 
entitled  thereto,  ordered  to  be  trans- 
ferred into  Court  to  the  credit  of  the  cause, 
on  the  apphcation  of  a  party  entitled  to  a 
mere  contingent  interest  in  the  fund,  and 
notwithstanding  that  all  the  parties  entitled 
to  vested  interests  therein  were  satisfied 
with  the  conduct  and  custody  of  the  trus- 
tees, and  opposed  the  application.  Bartlett 
V.  Bartlett,  iv.  631 

4.  It  is  not  the  practice  to  order  the  pay- 
ment of  money  into  court  upon  motion 
made  after  the  decree  in  a  cause  and  before 
the  hearing  for  further  directions,  founded 
merely  on  admissions  in  the  answer.  Binnx 
V.  Parr,  vii.  288 

DO 


PAYMENT  OUT  OP  COURT. 

PAYMENT  OUT  OF  COURT. 

See  Appen'ptx,   toI.  ix,  pp.  xliii,  Ixxxi ; 

vol.  I,  pp.  ixx,  Ixiv — Dismissal — Stay 

OF   PHOCKKPISOS. 

1.  Where  the  sum  to  be  p^d  out  of 
court  amounts  to  £11,  it  will  not  be  or- 
dered to  be  paid  to  the  solicitor.  Haivkinf 
V.  DoiU,  i.  Uii 

2.  Order  for  payment  of  the  dividend.^ 
of  a  fund  in  court  to  the  executors,  for 
distribution  amongst  the  parties  intercBled, 
before  the  accounts  of  the  estate  were  taken, 
the  eiccuiora  admitting  assets  of  the  testa- 
tor for  all  purposes.     Sheicell  \.  Shcwelf, 

ii.  IM 

3.  A  legacy  to  a  tvoman  for  life,  witii 
remainder  to  her  children,  paid  out  of 
court,  on  the  petition  of  the  mother  and 
children,  on  their  undertaking  to  account, 
if  reauircd,  ax  the  Court  should  direct, — 
the  cnildren  having  attained  twenty-one, 
and  the  mother  being  sixty -six  years  of  age. 
Broicn  v.  PHnffte,  iv.  liJ4 

4.  Where  it  appeared,  upon  alfidaritg, 
in  an  administration  (luit,  that  the  estate 
was  large,  with  but  few  debts  or  ciiarges 
thereon,  the  Court  ordered  the  jointure  of 
the   widow   of  the   Icelator  and  annuities 

by  his  will  to  he  paid  out  of  the 
:  of  the  estate  liefore  decree,  but  re- 


Slom 
legacies. 


Digby  v 


Boijcatt, 


PAYMENT  OF  LEGACIES. 
See  ADMMiaTRATiON  SniT — Evidence. 

PECUNIARY  LEGATEES. 
See  Parties. 

PEDIGREE. 
See  Nephew. 

PEER  OF  PARLIAMENT. 
See  Joint  Stock  Company. 

PENALTY. 

See  Life  Assurance. 
The  owner  of  a  ferry  obtained  an  Act  of 
Parliament  enabling  him  to  build  a  bridge 
instead  of  a  ferry,  andto  take  tolls  thereon; 
and  enacting  that  any  person  who  aliould 
evade  the  pajTnent  of  the  tolls,  by  convey-  ' 


PERSONAL  REPRESENTATIVE. 

that  one  moiety  of  such  penalty  shonld  be 
paid  to  the  informer,  and  the  other  to  the 
owTier  of  the  bridge ;  and  that,  where  no 
sufficient  distress  was  found,  the  offender 
might  be  conunltlcd  for  non-payment  of 
such  penalty ;  and  that  any  party  ag- 
^cved  miglit  appeal  from  any  order  of  a 
justice  under  the  Act  to  the  quarter  (e*. 
I,  but  no  order  or  proceedings  in  the 
of  the  Act  should  bercmoTedby 
certiorari  or  any  other  suit  or  process  to 
any  court  of  record  at  Westminster.  On 
a  motion  to  restrain  a  railw&v  company, 
whose  terminus  was  within  the  limits  of 
the  ferry,  from  conveying  railway  pafsen- 
ger.><  across  tlie  river  in  steam  boats  : — Ueldf 
that,  although  the  Act  which  substituted 
the  bridge  for  the  ferry  gave  the  owner  of 
the  bridge  no  right  of  action  against  per- 
sons evading  the  tolls,  ^'ct,  if  he  were  to- 
titled  to  recover  penalties  a^nst  offender! 
under  the  Act  deldie  in  diem,  the  Contt 
would  protect  him,  by  injunction,  from  the 
infringement  of  his  rignt.  That,  u  no 
aclina.could  be  brought,  under  the  Act,  by 
tlic  plaintiff,  against  the  rtulway  company, 
in  TesiKCt  of  the  alleged  wrong,  the  Court 
would  not  simply  leave  the  plaintiff  to  pro- 
ceed by  distress,  in  order  that  hia  legal 
right  might  lie  tried  in  replevin,  but  would 
direct  an  issue  to  try  such  right,  and  re- 
[^uire  the  defendants  not  to  raise  any  otgee* 
tion  at  law  on  the  ground  that  the  alleged 
wrong  was  done  by  a  corporation.  0>rjT. 
The  Yanaoalh  and  Noncich  it.  Co.,   iiL593 


PENCIL. 
See  Agbeememt. 


PERIOD  OF  DISTElBUnON. 
See  CiiiLDnEN— Next  of  Kin — Wm, 


PERPETUAL  INJUNCTION. 
See  Injchction. 


tisting  ti 


&c. 


,  within  the  limits  of  the 
ferry,  otherwise  than  by  the  bridge,  should  | 
forfeit  and  pay  40s.  for  every  such  offence,  i 
to  be  recovered  in  a  summary  way  tiefore 
&  jnatice  of  the  peace,  and  levied  under  a 
mrrantto  be  issued  by  such  justice ;  and  I 
560 


PERPETUITY. 
See  De^se — Powek. 


PERSONAL  CHATTELS. 
See  Debtor  and  Crrdito&. 


PERSONAL  F-STAITE. 
See  CoMVERSiON. 


PERSONAL  REPRESENTATIVE. 
>Sm  Atpendix,  vol.  ix,  pp.  xlvi,  Ixsdi — 


PETmON. 


PLEA. 


PETITION. 

See  Appexdix,  vol.  x,  pp.  Ixv,  Ixvi. — Ap- 
pointment —  Churchwarden  — Con- 
tempt —  Costs —  Next  Friend — Ob- 
jections TO  Report — Pleading — Re- 
HEARiNQ  —  Specific  Performance  — 
Statutes,  Construction  of,  1  Will,  4, 
c.  60,  8.  2. 

PIRACY. 

1.  The  proprietor  of  a  book,  whose 
copyright  has  been  invaded  b^  the  printing 
of  a  similar  work,  and  who  is  entitled  to 
an  injunction  to  restrain  the  printing  and 
sale  of  the  unlawful  work,  is  not,  under 
the  Stat.  54  Greo.  3,  c.  156,  s.  4,  entitled  to 
an  order  for  the  delivery  up  of  the  ille^ 
copies — ^if  the  book,  the  copyright  of  which 
has  been  infringed,  was  not  composed,  and 
entered  accordmg  to  the  statutes,  at  the 
time  the  illegal  copies  were  printed.  Col- 
bum  v.  Simms^  ii.  543 

2.  Senible,  there  is  no  common  law  ri^ht 
in  the  author  or  proprietor  of  a  book  which 
is  pirated,  to  the  delivery  up  of  the  copies 
of  the  ille^  work ;  and,  therefore,  if  such 
relief  is  given  in  equity,  it  must  be  under 
the  provisions  of  the  statutes  for  the  pro- 
tection of  literary  property.  lb, 

3.  Whether  the  copies  of  the  illegal 
work  would  in  any  case  be  ordered  to  be 
delivered  up  in  a  suit  to  which  the  person 
at  whose  expense  and  on  whose  account 
they  had  been  printed  was  not  a  party — 
quare,  lb. 

4.  Principle  upon  which  the  Court  gives 
an  account  of  the  profits  of  the  unlawful 
work,  in  the  case  or  piracy.    5.  C,  ii.  560 

PLAINTIFF. 

jS^Administration — ^Amendment — Con- 
duct OF  Sale — Contempt — Costs — 
Cbedftors*  Suit  —  Infant  —  Inter- 
pleader —  Joint-  Stock  Company  — 
Motion  —  Order  —  Parties  —  Ship — 
Solicitor  —  Statutes,  Construction 
of,  1  Will,  4,  c.  60— Witness. 

1.  The  plaintiff  brought  her  bill  for  re- 
demption, describing  herself  as  A.  B.,  the 
widow  of  the  mortgagor,  and  claiming  as 
his  devisee  and  executrix ;  but  she  obtained 
probate  of  the  will  as  A.  C,  otherwise  B., 
spinster : — Ileld,  that,  as  the  description  of 
toe  plaintiff  in  the  suit  involved  the  ques- 
tion of  her  title  under  the  will,  the  above 
variance  did  not  entitle  the  defendant  to 
have  the  bill  taken  off  the  file,  or  security 
given  for  costs.    Griffith  v.  lUcketts.,  vii.  195 

2.  One  of  several  plaintifis  having  con- 
curred in  authorising  a  suit  to  be  insti- 
tuted, and  after  its  institution  instructing 

^1 


the  solicitor  for  the  plaintiffs  not  to  take 
any  further  proceedings  in  the  cause,  is 
not,  upon  further  proceedings  being  taken, 
entitled  to  an  order  that  the  solicitor  shall 
indemnify  him  in  respect  of  the  subsequent 
costs  of  the  suit.     Winthrop  v.  Murray, 

vu.  172 

PLAINTIFF   IN   CROSS   SUIT   OUT 
OF  JURISDICTION. 

See  Security  fob  Costs. 

PLEA. 
See  Contempt — Costs — Outlawry. 

1.  To  a  bill  for  an  account  of  the  deal- 
ings and  transactions  of  a  partnership  by 
the  executors  of  a  deceased  partner,  the 
defendant  pleaded,  that,  for  a  certain  con- 
sideration, an  agreement  (not  in  writing) 
was  entered  into  between  the  testator  and 
himself,  that  all  accounts  between  them 
and  all  claims  of  the  testator  in  respect  of 
the  estate,  moneys,  and  effects  of  the  jwirt- 
nership,  and  the  debts  due  to  and  from  the 
same  should  be  waived: — Held,  that  the 
axpreement  should  be  construed  to  imjiort 
that  the  defendant  thereby  took  upon  him- 
self the  discharge  of  the  partnershij)  lia- 
bilities, but  that  the  plea  was  bad,  inas- 
much as  it  did  not  aver,  that  no  such 
liabilities  still  remained  to  be  discharged. 
Brown  v.  Perkins,  i.  564 

2.  Semhle,  there  is  no  rule  that  a  release 
or  a  stated  account  arc  the  only  defences 
which  can  be  set  up  by  way  of  plea  to  a 
bill  for  an  account.  lb. 

3.  A  plea  of  no  partnen»hii)  to  a  bill  for  a 
partnership  accoimt  is  deU'ctivc  in  sub- 
stance, if  not  supported  by  an  answer  to 
allegations  in  the  bill,  which,  if  true,  would 
estiu[)li8h  the  partnership.  Harris  y.  Harris^ 

iii.  450 

4.  To  a  bill  for  a  partnership  account  by 
the  representatives  of  an  alleged  partner 
against  the  survivor,  suggesting  a  pretence 
by  the  defendant  that  no  partnership  ex- 
isted, and  charging  that  the  defendant  was 
in  possession  of  documents  by  which  the 
fact  of  the  partnership  alleged  bv  the  bill 
would  appear,  the  defendant  pleaded  no 
partnersnip,  and  supported  his  i)lca  by  an 
answer  to  the  alleged  facts,  but  did  not  an- 
swer as  to  whether  he  was  in  possession  of 
documents  showing  the  truth  of  the  bill : 
— Held,  that  the  defendant,  for  the  purpose 
of  the  argument  of  the  plea,  must  be  in- 
tended to  admit  that  he  had  in  his  posses- 
sion evidence  which  would  prove  the  part- 
nership ;  and  that  the  plea  must,  there- 
fore be  overruled.  //;. 

5.  An  agreement  in  writing  for  the 
sale  of  an  estate  by  a  father  to  ms  son  ex- 


PLEA. 


PLEADING. 


pressed  a  money  conrsideration ;  but  the 
conveyance  of  the  estate  expressed  the  con- 
sideration of  natural  love  and  aftcction.  To 
a  bill  by  the  son  for  a  discovery  of  the  con- 
veyance, a  plea  of  the  agreement  in  writing, 
and  that  tne  purchase -money  had  never 
been  paid  or  released,  was  held,  under  the 
circumstances,  to  be  defective,  in  not  aver- 
ring that  the  money  was  due.  Drake  v. 
Drake^  iii.  523 

6.  Bill  of  discovery  in  aid  of  an  action  of 
ejectment.  Plea,  that  the  plaintiff  had 
contracted  to  purchase  the  estate,  and  that 
the  defendant  had  a  lien  on  it  for  the  im- 
paid  purchase-money.  Semble,  that  the 
plea  18  no  defence  to  the  discovery;  but 
that  the  proper  mode  of  protecting  the 
equitable  interest  of  the  defendant  is  by  a 
cross-suit  for  relief.  Ih, 

7.  There  is,  on  principle,  no  objection  to 
a  plea  of  multifariousness — seinblc,  Benson 
V.  Hadfield,  iv.  32 

8.  A  defendant,  residing  abroad,  had  ob- 
tained two  orders  from  the  Master  for  time 
**  to  answer,"  not  including  the  expression 
that  leave  was  given  "  to  plead  or  demur." 
The  defendant's  soUcitor,  on  application  for 
a  third  order,  produced  before  the  Master 
a  document  which,  he  stated,  was  the  draft 
of  the  answer,  which  answer  would  be  filed 
without  delay,  and  the  blaster  gave  two 
months  further  time.  The  defendant  af- 
terwards filed  a  plea  to  the  bill : — //cW, 
that  the  plea  was  an  answer,  and  satisfied 
the  terms  of  the  Orders  giving  time  to  an- 
swer.    Hunter  v.  Nockolds^  vi.  12 

9.  A  plea  to  a  bill  of  revivor,  by  the  re- 
presentatives of  a  deceased  defentfant,  that 
the  party  whom  they  represent  was  never 
served  with  a  subpoena  to  appearand  answer, 
and  did  not  appear  nor  answer  the  original 
bill,  overruled,  as  insufficient  in  substance, 
— not  excluding  the  fact  that  the  deceased 
party  might  by  other  means  have  been 
Ixiund  by  the  proceedings  in  the  original 
cause.     Rawlins  v.  Moss,  vi.  604 

PLEADING. 

See  Administration  Si'it  —  Agent  — 
Amendment  —  Answer  —  Appendix, 
vol.  X,  p.  5G — Bankruit — Bankruptcy 
— Bill— Bill  of  Uevivor — Cii  aritv — 
Co-plaintiffs — Costs — Decree — De- 
murrer —  Discovery  —  Evidence  — 
Executor  de  son  Tort  —  Fraud — 
Husband  and  Wife — Immateriality 
— ^Insolvent  Debtor — Interpleader 
— Joint- Stock  Cokpany — Lunacy — 
Multifariousness— Parties — Part- 
nership —  Plaintiff  —  Plea  —  Pro- 
lixity —  Ship  —  Solicitor  —  Supple- 
MENTAX  Bill — Trust. 

1.  Each  of  two  original  suits  to  recover 
5^2 


the  same  sum  of  money  became  defective 
by  the  insolvency  of  a  party  who  was  plain- 
tiff in  the  first  of  the  causes  and  a  defend- 
ant in  the  second,  the  plaintiff  in  the  se- 
cond suit  not  being  a  party  to  the  first  suit : 
— Held,  that  the  defect  in  the  first  suit  was 
not  remedied  bv  a  supplemental  bill  in  the 
second  suit,  beiore  a  decree  was  obtained 
in  that  suit.     Cattellv,  Corrall^  i.216 

2.  The  prayer,  under  the  23rd  Order  of 
August,  1841,  "  that  the  defendant,  upon 
being  served  with  a  copy  of  the  bill,  may 
be  bound,"  &c.,  will  be  required  to  be  in- 
serted in  the  prayer  of  process.  Gibson  v. 
Haines,  i.  817 

8.  Observations  on  the  cases  in  which 
defendants  to  an  original  bill  should  be 
made  defendants  to  a  supplemental  biH 
Dyson  v.  Morris,  413 

4.  Af\er  the  trustees  of  a  charity  had  put 
in  their  answer  in  a  suit,  and  before  the 
hearing,  one  trustee  died,  and  another  re- 
signed. New  trustees  were  appointed  in 
their  stead,  but  were  not  made  parties  to 
the  cause  before  the  hearing.  After  the 
cause  was  heard  and  judgment  pronounced, 
an  information  was  filed  against  the  new 
trustees,  praying  the  benefit  of  the  fonner 
proceedings  against  them,  and  that  they 
might  be  removed,  as  persons  not  duly  qua- 
lified. The  new  trustees  by  their  ansirer 
made  a  case  to  shew  that  the  decree,  if  en- 
forced, would  be  prejudicial  to  the  charity, 
and  insisted  that  it  ought  not  to  be  noade 
against  them : — Held,  that  the  new  trus- 
tees came  in  under  the  founder,  and  not 
under  the  trustees  for  whom  they  were 
substituted  ; — that,  the  issue  on  the  infor- 
mation was  not  merely  whether  the  new 
trustees  were  bound  or  not  by  the  decree: 
— that,  ha^^^g  been  trustees  at  the  time  of 
the  decree,  they  ought  to  have  been 
made  parties ; — tnat,  not  having  been  par- 
ties, they  were  not  so  bound  by  the  fonner 
proceedings  as  to  be  precluded  from  making 
a  case  by  way  of  defence  to  the  suit ;  and 
that  the  statement  in  their  answer  of 
further  facts  for  that  purpose  was  there- 
fore not  impertinent.  Attorney-General  v. 
Foster,  ii.  81 

5.  An  averment  in  a  bill  to  restrain  the 
setting  up  of  outstanding  terms  in  eject- 
ment,— that  H.  being  or  claiming  to  be  en- 
titled to  the  premises,  devised  them  to  the 
plaintiff,  and  positively  averring  the  title  of 
the  plaintiff  thereto,  accompanied  by  state- 
ments shewing  that  his  claim  was  founded 
upon  the  devise : — Held  to  be  sufliciently 
certain  upon  general  demurrer.  Hovghum 
V.  Reynolds,  ii.  264 

6.  There  is  no  rule  of  pleading  which  re- 
quires that  the  facts  creating  the  title  of 
tne  plaintiff  to  relief  must  appear  cm  the 
stating  part  or  before  the  charging  part  of 


PLEADING. 


the  bill ;  but  an  allegation  that  the  defend- 
ant pretends,  &c.,  and  a  general  charge  of 
the  contrary  of  such  pretences,  is  not  an 
averment  of  the  facts  implied  in  the  con- 
trary charge.  Ih. 

7.  Bill  by  two  of  the  proprietors  of  shares 
in  a  company  incorporated  by  Act  of  Par- 
liament, on  behalf  of  themselves  and  all 
other  the  proprietors  of  shares  except  the 
defendants,  agamst  the  five  directors,  (three 
of  whom  had  become  bankrupt),  and  against 
a  proprietor  who  was  not  a  director,  and 
the  solicitor  and  architect  of  the  company, 
charging  the  defendants  with  concerting 
and  effecting  various  fraudulent  and  illegal 
transactions,  whereby  the  property  of  the 
company  was  misapplied,  aliened,  and 
wasted ;  that  there  had  ceased  to  be  a  suf- 
ficient number  of  qualified  directors  to 
constitute  a  board ;  that  the  company  had 
no  clerk  or  office;  that  in  such  circum- 
stances the  proprietors  had  no  power  to 
take  the  property  out  of  the  hands  of  the 
defendants,  or  satisfy  the  liabilities  or  wind 
up  the  affairs  of  the  company;  praying 
that  the  defendants  might  be  decreed  to 
make  good  to  the  company  the  losses  and 
expenses  occasioned  by  the  acts  complained 
of;  and  praying  the  appointment  or  a  re- 
ceiver to  take  and  apply  the  property  of 
the  company  in  discharge  of  its  liabilities, 
and  secure  the  surplus:  the  defendants 
demurred : — //e/J,  that,  upon  the  facts 
stated,  the  continued  existence  of  a  board 
of  directors  de  facto  must  be  intended; 
that  the  possibility  of  convening  a  general 
meeting  of  proprietors  capable  of  con- 
trolling the  acts  of  the  existing  board  was 
not  excluded  by  the  allegations  of  the  bill ; 
that  in  such  circumstances  there  was 
nothing  to  prevent  the  company  from 
obtaining  redress  in  its  corporate  character 
in  respect  of  the  matters  complained  of; 
that  tnerefore  the  plaintiffs  could  not  sue 
in  a  form  of  pleadmg  which  assumed  the 
practical  dissolution  of  the  corporation ; 
and  that  the  demurrers  must  be  allowed. 
Foss  V.  Harbottle,  ii.  461 

8.  The  49th  Order  of  August,  1841, 
does  not  dispense  with  the  necessity  of 
stating,  in  a  bill  of  revivor,  so  much  of  the 
pleadings  in  the  original  suit  as  is  sufficient 
to  show  the  title  of  the  plaintiff,  as  against 
the  defendant,  to  revive  the  suit.  Griffith 
v.  Ricketts^  iii.  476 

9.  If  the  statements  in  the  bill  of  revivor 
do  not  show  a  title  to  revive,  the  plaintiff 
cannot  on  demurrer  supply  the  defect  by 
reading  the  record  of  the  original  bill, 
although  that  record  be  referred  to  in  the 
bill  of  revivor.  Ih, 

10.  The  title  to  revive  the  suit  against 
the  defendant  is  not  shown  by  the  mere 


statement,  that  such  defendant  is  the  re  • 
presentative  of  a  party  who  had  answered 
the  original  bill.  lb, 

11.  The  plaintiff  cannot,  on  demurrer, 
sustain  the  bill  by  waving  the  relief  prayed 
against  the  demurring  defendant.  lb, 

12.  Where,  consistently  with  the  state- 
ments in  a  bill  of  revivor,  the  defendant 
might  have  been  made  a  party  either  to 
receive  or  pay  what  was  due  to  her  firom 
the  estate  of  which  she  was  the  representa- 
tive, or  to  account  for  her  own  receipts, 
but  it  did  not  appear  whether  she  was  a 
party  for  any  of  such  purposes,  or  in  what 
character  she  was  brought  before  the 
court,  her  demurrer  was  allowed.  lb. 

13.  A  general  charge  of  fraud  is  to  be 
referred  to,  and  explained  by,  the  particu- 
lar allegations  of  fraud  which  the  bill  con- 
tains ;  but,  if  there  be  no  definite  or 
specific  charge  of  fraud,  a  vague  charge — 
where  the  facts  alleged  may  or  may  not 
amount  to  a  fraud — will  not  sustain  the 
bill  upon  demurrer.    Munday  v.  Knight^ 

iii.  497 

14.  On  the  death  of  one  of  two  partners, 
his  executors  filed  a  bill  against  the  survi- 
vor, alleging  that  the  survivor  had  trans- 
ferred the  partnership  funds  into  his  own 
name,  and  had  appued,  and  intended  to 
apply  them  in  carrying  on  the  business  for 
his  own  benefit;  and  praying  that  the 
partnership  accounts  mi^t  be  taken,  and 
the  interests  of  the  parties  therein  ascer- 
tained. The  decree,  among  other  things, 
directed  the  partnership  accounts  to  oe 
taken.  Before  the  general  report  was 
made,  the  defendant  (the  survivor  of  the 
partners^  died;  and  the  plaintiffs  filed 
their  bill  of  revivor  and  supplement  against 
his  representatives,  praying  the  benefit  of 
the  proceedings,  and  that  the  accounts 
might  be  earned  on  as  against  the  new 
defendants ;  and  that  the  plaintiffs  might 
be  declared  to  be  entitled^  at  their  optiorij  to 
the  profits  or  interest  on  the  partnership 
property  used  by  the  surviving  partner 
after  the  death  of  the  other  :—Held,  that 
the  supplemental  bill  was  in  the  nature 
of  a  bill  of  review,  and,  having  been  filed 
without  the  leave  of  the  Court,  was  iiregu- 
lar.     Toulmin  v.  Copland,  iv.  41 

15.  That,  inasmuch  as  the  relief  sought 
by  the  supplemental  bill  might,  in  sub- 
stance, vary  the  decree  in  the  original 
suit,  the  defendants  had  not,  by  answering 
the  bill,  precluded  themselves  from  insist- 
ing on  that  objection.  lb, 

16.  That  the  irregularity  might  be  cor- 
rected by  ordering  a  stay  of  proceedinss, 
without  taking  the  bill  and  answer  off  the 

file.  ^^• 

17.  That,   although   the  supplemental 


bill  iniglit  not  of  necessity  have  been 
irregular  if  it  had  exeludt-d  a  period  of 
eleven  daya  between  the  death  ot^  the  one 
partner  and  the  filing  of  the  bill  agaioat 
the  other,  yet  the  Court  would  not  reject 
that  period,  for  the  purpose  of  sustuning 
the  bUl.  lb. 

18.  General  charges  or  averments  with- 
out force,  if  unsupported  by  a  statement 
of  particular  facts,  of  the  effect  of  which 
the  Court  may  judge.    Hunter  v.  Daniel, 

iv.  432 

19.  The  plaintiffs  (who  were  part  owners 
of  the  ship)  having  founded  their  title  to 
relief  on  Uieir  rignla  aa  charterers,  and 
stated  that  they  were  managing  owners, 
not  for  the  purpose  of  relief  as  managing 
owners,  but  in  order  to  protect  their  rights 
as  charterers,  are  not  entitled  to 
tion,  founded  merely 


.toaninjun, 
leir  nght    i 


tions  for  the  trial  of  the  ri^fa  of  the  ptitie* 
between  themselves,  either  by  suit  or  odier- 
wise.    Hunt  v.  Peacock,  vi.  361 

22.  A  defendant  may  state  in  his  amwer, 
and  take  issue  upon,  matters  wluch  has- 
pened  after  the  IhU  wu  filed;  hot  ttie 
Court  will  not  deal  with  the  autgect  «f  the 
suit  by  interlocutory  order  fbimded  npoo 
matters  which  occur  aAer  the  answer  hn 
been  filed,  and  are  not  brought  forwanl  by 
amendment,  by  supplemental  Ull,  or  bf 
supplemental  answer.  Stamps  v.  The  Bir- 
mingham, Woioerliaittpton,  and  SOn^  VaUef 
Railway  Compajiy,  viL  258 

23.  A  mortgagee  contestitig  by  his  bill 
the  right  of  a  soGcitor  of  the  mm-tgagor  to 
a  lien  upon  documemts  relating  to  tlie 
— — ^  propoty,  m  priori^  to  hk  (the 


such  mjunction  only  on  the  foundatio 
their    rights    as    charterers.      Lid^etl 


of 

'.464 

20.  In  a  suit  by  a  legatee  claiming 
several  legacies  under  the  will  and  codicils 
of  the  testator,  ag^nst  the  executor, 
naming  as  a  defendant  another  legatee, 
who  under  one  construction  of  a  bequest 
would  be  entitled  to  an  interest  in  one  of 
the  legacies  claimed  by  the  plaintiffs,  the 
plaintiffs  alleged  by  their  bill  that  the  other 
legatee  so  named  as  a  defendant  was  out  of 
the  jurisdiction,  but  did  not  prove  it ;  and 
upon  motions  ei  parte,  supported  by  affida- 
vits, that  such  other  legatee  could  not  be 
found  to  be  served  wiUi  process,  obtained 
leave  to  file  a  replication,  and  atlerwards.to 
set  down  the  cause  against  the  defendants 
who  bad  appeared  and  answered.  At  the 
hearing,  the  absence  of  the  other  legatee 
was  urged  by  the  executor  as  a  prelinunary 
objection  to  the  bearing  of  the  cause;  but 
the  Court  heard  the  cause  upon  the  ques- 
tions of  construction  on  the  bequests  in 
which  the  abnent  legatee  was  not  interested, 
and  reserved  the  consideration  of  the  ques~ 
tion  as  to  the  bequest,  in  which  it  was  sug- 
gested that  ihe  absent  parly  had  an  inter- 
est, directing  that  legacy  to  be  brought 
into  court,  and  also  directing  an  inquiry 
before  the  Master,  whether  the  all  sent 
party  was  out  of  the  jurisdiction.  Mores 
V.  Mores,  vi.  125 

21.  The  proper  form  of  proceeding  to 
recover  stocK  and  dividends,  unclaimed  for 
ten  years,  and  carried  over  to  the  occoimt 
of  the  Conmiissioners  for  the  Reduction  of 
the  National  Debt,  under  the  statute  56 
Gen.  3,  c.  GO,  is,  by  petition  to  be  served 
upon  the  Attorney -General  and  the  Com- 
missioners, and  not  by  bill  in  the  first  in- 
stance ^  and  if  there  be  conflicting  claims 
to  the  fund,  the  Court  will  then  give  dircc- 

661 


plaintifl^s)  charge,  but  offering, 
such  prior  lieu  shonld  be  estfAliahcd,  to 
pay  the  amount  due  in  respect  of  the  bum, 
IS  not  bound  by  such  offer  to  redeem  the 
documents  to  which  the  Bolidtor'B  Uen  <9- 


positicoi  of  mortgagee  entitlea  him  to,  m 
priority  to  the  lien  of  the  solicitor.  iW^ 
V.  WaAen,  n.  til 

24.  Qucere,  whether,  and  in  what  cues, 
a  plaintiff,  who  has  by  the  bill  gratuitoQalT 
offered  to  nibmit  to  certain  terms  on  In 
port,  may,  at  or  aA«T  the  hearinir  of  the 
cause,  withdraw  such  offer,  and  bW  olitaia 
relief  in  the  suit.     S.  C,  vii.  371 

25.  To  a  bill  filed  by  the  heir  to  Bet  aside  ■ 
purchase  from  his  ancestor,  on  the  ground 
of  fraud,  stating,  also,  that  the  pmdiaae- 
money,  or  alleged  consideration,  was  not 
paid,^the  personal  representative  of  the 
ancestor,  having  an  interest  in  the  qno- 
tion  whether  the  contract  is  valid  or  not 
is  a  necessMj  party  :  and  if  sncb  p^wnsl 
representative  be  brought  before  the  Court 


lould  he  made  a  party  to  such  b.^.^ 
mental  bill.      WiB^inson  v.  Fowkti,   ixI'lM 

26.  A  bill  by  a  legatee,  claiming  under 
the  will  of  another  legalee,  who  too^  onder 
the  will  of  the  original  testator,  bringing 
forward  various  clauns  against  the  repre- 
sentatives of  the  oriKinal  testator  and  the 
representatives  of  toe  finrt  and  second 
legatee,  may  be  multi&rious,  slthon^  all 
the  claims  are  in  some  manner  derived 
tVom,  or  connected  with,  the  estate  of  tlw 
original  testator.     Cowman  v.  Harrittm, 

X.2U 

27.  T^e  Court  will  not  refbse  relief  to  a 
plaintiff,  merely  on  the  ground  that  he  lui 
superadded  to  the  circumstances  of  the 
ca-te  which  would  entitle  him  to  relief,  il- 
lations of  fraud  which  ■renoteriablithed. 
fiipqr  V.  Lake,  x.  M8 


c  of  the 


POUCy  OF  ASSURANCE. 

POLICY  OF  ASSURANCE. 
Set  AaRKEME.-T— Foreclosure— Inter- 
pleader    MORTOACE  VOLUNTARV 

AsSIONMB^tT. 

1.  la  1816,  D.  assigned  a  policy  of  as- 
Gurance  od  his  life  to  a  trustee  to  secure  a 
BUm  of  money  owing  to  W. ;  and  soon  af- 
terwards, the  solicitor  of  W.  caused  a  nic- 
morendum  to  be  entered  in  the  office  of 
the  assurance  company,  directing  that  all 
letters  were  to  be  sent  to  such  solicitor ; 
and  the  premiums  were  thenceforth  paid 
by  W.,  through  the  hands  of  such  solicitor ; 
but  the  assurance  company  were  not  in- 
formed on  whose  behalt^the  solicitor  acted. 
In  1826,  D.  became  bankrupt,  and  his  as- 
signees declined  to  interfere  respecting  the 
policy.  The  premiums  continued  to  be 
paid  by  W.,  throuih  his  solicitor,  during 
Ws  IMe,  and  by  the  executors  of  W., 
through  their  banlccra,  after  his  death. 
D.  died  in  1839 :— V/eW,  that  the  policy 
was  in  the  order  and  disposition  of  the 
bankmpt,  and  that  there  was  --'  ~— 
notice  given  to  the  assurance  offi 
Mswnment  of  the  policy  to  take 
Bo^  order  and  disposition.  West  v.  iteid, 
ii.  249 

2.  That  the  conduct  of  the  assignees  did 
not  amount  to  an  abandonment  of  any 
right  which  they  had  to  the  benefit  of  the 
poliey.  /*- 

3.  That  the  executors  of  W.  had  a  hen 
on  the  policy  for  the  amount  of  the  pre* 
tniuras  which  had  been  paid  by  W.  and 
his  estate,  and  the  inleresl  thereon  ;  and 
that  they  were  entitled  to  payment  of  the 
amount  thereof  out  of  the  monies  payable 
under  the  policy.  .         '*■ 

4.  A  debtor  and  his  wife  joined  m  an  as- 
rignment  of  the  chose  in  action  of  the  wife 
to  a  creditor  of  the  husband,  to  secure 
£300  owing  by  the  husband.  The  creditor 
afterwards  msured  the  life  of  the  wife  in  a 
gum  of  £200.  The  chose  in  action  was  not 
reduced  into  possession  ia  the  lifetime  of 
the  wife.  The  wife  died,  and  the  creditor 
received  from  the  assurance  office  the 
X200: — Held,  in  a  suit  for  redemption, 
that,-  if  the  creditor  had  no  insurable  in- 
terest in  the  life  of  the  debtor's  wife,  the 
debtor  could  have  no  claim  to  the  applica- 
tion of  the  sum  assured  towards  the  pay- 
ment of  his  debt ;  that  here  the  creditor 
had  such  insurable  interest,  but  the  risk 
ceased  at  the  death  of  the  wife ;  and  that 
the  money  afterwards  paid  by  the  assurante 
ofBce,  being  paid  in  their  own  wrong,  the 
debtor  was  not  entitled  to  have  it  apphcd 
in  reduction  of  his  debt.  Henson  v.  Blaek- 
well,  'V-  ^S-* 

POOR'S  RATE. 
SmTtthm. 
&6fi 


PORTION. 
Stt  AccoMtJi^TiON  —  Satisfactios  — 
Time  for  raisisg. 
1.  By  a  settlement  of  trust  funds  for  the 
lienefit  of  a  husband  and  wife  for  their 
lives,  n-ith  remainder  to  the  children  of 
ihe  marriage  equally,  it  was  provided,  that 
if  the  hualMind  should,  during  his  life  ad- 
vance or  pay  any  monies  for  or  on  account 
I  if  the  advancement  or  preferment  in  bfe 
of  any  child  of  the  marriage,  or  incase  any, 
linds  or  tenements,  monies,  goods,  or 
chattels,  should  descend  or  come  by  or 
from  him  unto  or  for  the  benefit  of  any 
-uch  ciiild,  then  such  monies,  goods,  and 
irhattels,  and  tlie  value  of  such  lands  or 
(enements,  ehould  be  accoimted  as  part  or 
in  ful!  of  the  portion  provided  by  the 
=ettkment,  unless  the  husband  should  by 
writing  declare  the  contrary  i-^Ueld,  that 
the  advances  and  payments  referred  to  in 
die  first  part  of  the  proviMon  ahouU  be 
:onstrued  advances  and  payments  made 
.'n(«r  vivot,  perfected  in  the  Ufetime  of  the 
husband ;  and  that  the  lands,  tenements, 
monies,  goods,  or  chattels,  in  Ihe  second 
part  of  3ie  cUu^,  should  be  confined  to 
matters  not  perfected  or  not  having  effect 
until  after  hu  death.  DougUu  v.  WiUes, 
™.  318 


wife  in  right  of  the  wife,  and  by  a  settle- 
ment, to  which  the  husband  and  vrife 
were  parties,  was  settled  upon  them  for 
I  heir  lives,  with  remainder  to  their  children, 
as  they  or  the  survivor  of  them  should 
appoint,  (but  which  was  not  otherwise  re- 
ceived or  reduced  into  possession  by  the 
husband,)  was  not  property  to  be  accounted 
for,  as  part  of  their  portion,  hy  the 
children  to  whom  the  husband  and  wife,  or 
the  survivor  of  them,  afterwards  apptHnted 
it  ^^■ 

8.  That  the  value  of  a  leasehold  house, 
assigned  by  the  husband  in  his  lifetime  to 
one  of  the  children  of  the  marriage,  for  hia 
more  comfortable  maintenance  and  support, 
did  not  affect  the  share  of  such  child  of 
the  trust  fund.  ^P- 

4.  That  an  advance  by  the  husband  in 
his  lifetime  to  one  of  his  daughters,  of  ft 
sum  of  money,  for  the  purpose  of  appren- 
ticing her  son,— the  share  of  such  daughter 
of  the  trust  fund  having  been  settled  upon 
herself  and  her  husband,  vrith  renuindd 
to  her  children, — did  not  aSect  the  ihare 
of  such  daughter  of  the  trust  fiind.         lb. 

5.  Payments  or  advances  to  children  out 
of  an  estate,  other  than  that  from  which 
they  derive  portions,  arj  not  to  be  takot 
as  made  in  or  towards  satisfaction  of  such 
portioni.    S.  C,  "1-  M8 


POSSESSION. 


POWEB- 


POSSESSIOX. 

iSw  Construction — Debtor  and  Cre- 
ditor —  Jurisdiction  —  Mortgagor 
AND  Mortgagee  —  Receiver — Speci- 
fic Performance — ^Tenancy  by  the 
Cur  FES  Y  —  Tenancy  in  Common  — 
Vendor  and  Purchaser. 

POSSESSORY  TTTLE. 

One,  after  occupying  a  house  for  several 
years,  as  tenant  from  year  to  year,  found 
no  one  to  receive  the  rent  for  fifteen  years 
before  his  death,  and  devised  the  premises 
(with  power  of  sale  under  such  conditions 
as  might  be  thought  expedient)  for  the 
benefit  of  his  wife  and  children.  His 
eldest  son  occupied  the  house,  pa3ring  a 
rent  to  the  widow,  for  fifteen  years  alter 
the  death  of  the  father,  when  the  widow 
died  ;  and  it  was  held^  that,  notwithstanding 
the  infirmitjr  of  the  testator's  title,  the  son 
could  not  insist  on  retaining  possession  of 
the  premises  adversely  to  the  devisees 
beneficially  interested  under  the  will ;  but 
that  the  latter  were  entitled  to  require  that 
the  property  should  be  sold  and  distributed 
according  to  the  directions  of  the  testator. 
Ilawkshee  v.  Hawkshet^  xi.  280 

POUNDAGE. 
See  General  Orders,  1796,  April  23. 

POVERTY. 
See  Lapse  of  Time. 

POWER. 

See  Absolute  Interest — ^Appointment 
— Investment — Sale  and  Exchange 
— Statutes,  Construction  of,  7  Will. 
4  j'  1  Vict.  c.  26 — Tenant  for  Life 
and  Remainderman  —  Trustee  — 
Trustee  and  Cestui  que  Trust. 

1.  A  married  woman  having  a  power  to 
appoint  a  sum  of  money  by  will,  or  by 
any  writing  in  the  nature  thereof,  signed, 
sealed,  ana  published  in  the  presence  of 
two  witnesses,  by  her  will,  made  in  1837, 
and  signed  in  the  presence  of  two  wit- 
nesses, but  not  sealed,  assumed  to  ap- 
point the  sum  in  question,  and  other 
property,  and  nominated  an  executor,  who 

5 roved  her  will  in  the  diocesan  court, 
'he  husband  survived  the  wife,  and  after 
his  death,  his  representative  obtained  letters 
of  administration  of  the  estate  of  the  wife 
from  the  Prerogative  Court,  and  pro- 
cured the  diocesan  court  to  recall  the  grant 
of  probate  to  the  executor  of  the  wife,  so 
far  as  related  to  the  sum  in  question. 
In  a  suit  by  the  appointee  of  the  wife, 
against  the  representative  of  ^e  husband  | 
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and  the  trustees  of  the  fund : — Held^  that 
the  Court  could  not  treat  the  probate  of 
the  diocesan  court,  which  excluded  from 
the  grant  the  sum  in  question,  as  probate 
of  a  testamentary  instrument  executing 
the  power;  and  that  a  probate  sufficient 
to  cover  the  sum  in  question  was  necessaiy, 
in  order  to  enable  the  party  claiming 
imder  the  appointment  to  sustain  the  suit 
Goldsworthv  v.  Crossley^  iv.  140 

2.  Whether,  in  such  a  case,  if  the  party 
claiming  under  the  appointment,  by  ap- 
pealing from  the  court  of  probate,  had 
shown  that  the  probate  had  been  refrised  b? 
the  court  of  ultimate  jurisdiction  in  sncn 
causes,  upon  principles  not  recognised  in 
this  Court,  this  Court  would  consider  the 
Question  of  the  execution  of  the  power  in- 
aependently  of  the  probate — quctre.     lb. 

8.  Devise  of  real  estates  to  trustees  for 
a  term  of  twentv-one  years,  and  subject 
thereto  and  to  tne  trusts  thereof,  to  A 
for  life,  with  liberty  to  cut  timber,  &c.,  for 
buildin^^s  and  repairs  only;  remainder  to 
B.  for  life,  with  like  liberty,  &c. ;  remain- 
der to  the  sons  of  B.  successively  in  tail; 
and,  after  like  remainders  to  C.  and  D. 
and  their  sons  respectively,  remainder  to 
E.  for  life,  with  like  liberty,  &c. ;  remain- 
der to  the  sons  of  £.  successively  in  tail, 
with  divers  remainders  over;  remainda 
to  the  testator's  own  right  heirs  ;  with  the 
declaration  that  the  trustees  of  the  tenn 
should  receive  the  rents  and  profits  of  the 
estates,  cut,  fell,  and  sell  the  timber  it 
mature  growth,  in  due  succession,  and 
yearly  (until  the  testator's  debts  and  pecu- 
niary legacies  should  be  paid)  thereout 
pay — 1.  A  certain  annuity  and  also  a 
yearly  rent-charge  of  £1,000  to  the  person 
entitled  to  the  estates  expectant  on  tne  de- 
termination of  the  term  ;  2.  The  expenses 
of  the  trust;  3.  Ilis  funeral  expenses; 
and,  4.  The  pecuniary  legacies  and  an- 
nuities given  oy  his  will,  or  so  much  as 
his  personal  estate  should  not  pay.  And 
after  such  payment,  or  the  raismg  of  a 
fund  sufficient  for  the  same,  to  permit  the 
person  entitled  to  the  estates  expectant  on 
the  term,  to  enter  into  possession  thereof, 
subject  to  such  annuities  as  should  then 
remain  charged,  and  the  term  then  to 
cease.  The  testator  empowered  the  tenants 
for  life,  and  the  respective  devisees  in  pos- 
session, to  exchange  part  of  the  densed 
lands  for  others  of  greater  or  equal  value, 
and  authorised  his  executors  to  preserve 
the  wood,  so  as  to  continue  a  succession  is 
the  falls  thereof;  and  he  empowered  them, 
during  and  after  the  term,  until  some  per- 
son was  entitled  to  the  estates  in  tail  or  for 
some  greater  estate,  to  enter  and  cut  tim- 
ber at  mature  growth  for  sale,  and  to  applj 
the  proceeds  in  payment  of  his  funeral  ei- 
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penses,  debts,  and  legacies,  until  the  trusts 
of  the  term  should  be  satisfied ;  and  then, 
with  the  consent  of  the  devisees  in  posses- 
sion, to  invest  the  surplus  in  the  purchase 
of  other  lands  in  fee,  to  be  settled  to  the 
same  uses  as  the  devised  estates.  The  tes- 
tator died  in  1803.  The  personal  estate 
sufficed  to  pay  his  debts  and  pecuniary 
legacies,  but  not  to  provide  for  the  an- 
nuities. B.,  then  the  first  tenant  for  life, 
on  the  death  of  the  testator,  entered  into 
possession  of  the  estates,  and  so  continued 
during  his  life.  B.  died  in  1887,  without 
issue,  whereupon  E.,  the  next  surviving 
tenant  for  life,  entered  into  possession.  In 
a  suit  instituted  in  1842,  by  the  first  son  of 
£.,  as  tenant  in  tail  expectant  on  the  de- 
cease of  E.  against  the  representatives  of 
the  trustees  and  the  executors  of  B.,  the 
deceased  tenant  for  life : — Held,  that  the 
tenant  in  tail  expectant  on  the  decease  of 
E.,  was  not  entitled  to  an  account  of  the 
timber  felled  during  the  life  of  B.,  the 
power  attempted  to  be  given  to  the  trustees 
oeing  void  under  the  rule  against  perpetui- 
ties ;  nor  to  an  account  of  the  timber  during 
the  period  to  which  the  power  might  have 
lawuilly  extended,  as  such  power  had  not 
been  apportioned;  nor  to  an  account  in 
this  Court,  as  against  the  estate  of  B.  or 
of  the  trustees  of  any  timber  cut  during 
the  lifetime  of  B. — the  right  of  the  plain- 
tiff (if  any)  being  a  lesal  right,  and  the 
defendants  being  entitled  to  the  protection 
of  the  Statutes  of  Limitation.  And  that 
the  plaintiff,  as  such  tenant  in  tail  expect- 
ant, was  not  entitled  to  relief  in  equity,  on 
the  ground  that  the  exchange  effected  by 
B.,  of  certain  of  the  devised  estates  for 
other  estates,  was  not  a  due  exercise  of  the 
power  of  exchange  ;  for,  if  the  exchange 
was  not  warranted  by  the  power,  the  legal 
estate  in  the  devised  premises  did  not  pass 
by  the  conveyance.     Ferrand  v.    WiUofi, 

iv.  344 

4.  On  the  settled  estates  bein^  cleared 
of  all  charges  except  the  annuties,  the 
party  entitled  to  the  possession  subject  to 
the  term  would  be  entitled  to  the  benefi- 
cial enjoyment  during  the  residue  of  the 
term,  keeping  down  the  annuities ;  and 
the  term  would  still  be  available  for  the 
annuitants  in  enforcing  payment  of  the 
annuities.     S,  C,  iv.  368 

5.  Treating  the  authority  to  cut  timber 
as  imperative,  and  the  timber  cut  as  annual 
rents  and  profits  of  the  estate,  the  power 
amounts  to  what  might  be  a  trust  for  the 
investment  of  the  rents  and  profits  in  per- 
petuity.    6\  C,  iv.  378 

6.  If  the  power  of  the  trustees  to  cut 
timber  for  the  purposes  of  settlement  be 
permissive  only,  and  not  imperative,  it  is 
at  least  concurrent  wiUi  the  right  of  the 
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infant  tenant  in  tail  to  the  timber,  and,  to 
the  extent  in  which  it  derogates  f^om  that 
right,  it  is  liable  to  the  objection  of  creating 
a  perpetuity.     5.  C,  iv.  876 

7.  Timber  on  an  estate  in  strict  settle- 
ment, if  regarded  as  part  of  the  inheritance, 
is  yet  not  preserved  from  alienation  dur- 
ing the  infancy  of  the  tenant  in  tail ;  and 
the  settlor  cannot  superadd  to  the  tenancy 
in  tail  a  provision  wmch  would  render  the 
timber  malienable  during  such  infancy. 
S,  C,  iv.  374 

8.  Whether  a  power  not  to  effect  a 
single  act  at  a  period  too  remote,  but  to 
do  successive  acts  from  time  to  time,  each 
being  pro  tanto  an  exact  fulfilment  of  the 
intention  of  the  testator,  may  not  be  ap- 
portioned and  sustained,  so  far  as  its 
operation  in  each  case  does  not  invade  the 
rule  against  perpetuities,  and  held  void 
only  from  the  time  that  it  would  begin  to 
infringe  that  rule — qiicere    S,  C,    iv.  377 

9.  A  trust  term,  created  by  a  marriage 
settlement,  to  raise  £1,000  ou  the  decease 
of  the  survivor  of  the  husband  and  wife, 
in  case  there  should  be  no  issue  of  the 
marriage  living  at  her  death,  and  to  pay 
the  same  to  such  person  or  persons  as  the 
wife,  ^^  at  any  time  or  times  thereafter 
during  her  coverture,"  should  by  deed  or 
will  appoint;  and  in  default  of  appoint- 
ment, to  the  executors,  administrators,  and 
assies  of  the  wife*s  mother.  There  was 
no  issue  of  the  marriage,  and  the  wife 
survived  the  husband,  without  having 
exercised  her  power  of  appointaicnt  during 
the  first  coverture.  She  afterwards  mar- 
ried a  second  time,  and  had  ir£:uc  by  her 
second  husband,  and  died  leaving  such 
issue,  her  second  husband,  and  her  mother 
surviving.  The  mother  afterwards  be- 
queathed her  residuary  estate  and  died  : — 
Held,  that  the  power  given  by  the  settle- 
ment to  appoint  the  £1,000  could  not  be 
exercised  during  the  widowhood  of  the 
donee,  or  during  any  other  than  the  first 
coverture.    Morris  v.  Howes,  iv.  699 

10.  That  the  executors  of  the  mother 
were  entitled  to  take  the  £1000  and  in- 
terest as  part  of  her  residuary  personal 
estate.  Ih. 

11.  A  power  contuned  in  a  settlement 
of  real  estate  on  trust  for  sale  enabled  one 
of  the  parties,  his  executors,  administrators, 
and  assigns,  on  a  vacancy,  to  appoint  a  new 
trustee.  The  party  so  empowered  died, 
having  by  his  will  named  three  executors, 
one  oi  whom  renounced  probate  ;  and  the 
vacancy  in  the  trust  having  occurred,  it 
was  held,  that  the  two  acting  executors  had 
power  to  appoint  the  new  trustee.  Earl 
Granville  v.  APNeile,  vii.  166 

12.  Bequest  of  the  testator^s  property  to 
his  wife  to  bring  up  and  educate  his  cmld- 
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iboiJd  oame  of 
to  fettle  oo  thttm  wioA  fiie  f-bcmld  deem 
frwitmt.  reierrioe  U>  Lendf  a  fsftocBS 
■nBBU3kioiD&  :  aaidl  at  Ler  desliL  the  pro- 
pertj  rciryimy  to    lie    cqniDT  dirided 

MBongit  faif  dukiiYS :  vitli  m  ph  to  tr«»-  vm  soc  dulMiicd  br  the 

teet  lor  the  cfaildrea  ia  caie  ct  the  akar-  tirwipwt.  iBUBach  »  k  « 

fiaeeof  bit  widov: — HM,  thai  the  vidov  taoa  of  the  twrtiMt  €.ii«i  wtd  Aerem  that 

tow  a  life'iotertiC  in  the  propertr.  vkh  a  anj    afier-acqvred    fitmiettj    dioaid  be 

pover  to  fettle  or  appoint  the  aaaae  on  or  conieited,  er  taken  othowise  than  in  the 

to  the  children  of  the  teftator.  box  not  on  rtateinwhieh  it  AonldbcaoamiBied.  /I. 
er  to  bis   pandrhildfen  :    aad  that  the  i 

children  tmSc  rested  interett^  in  the  pro-  poiTFR  OF  ^PPOIXTOEXT 

pcrty  at  the  tesuxar't  death.  baUe  to  be  1^^^  *•»  or  ArrULMJUsJOT. 

diTeited  by  foch  appointment.    Kamtriey  ^  Set    Hr$BA3a>    jls:i>    Wife — Jocrr   Te- 

T.  Kemmerky^                                      x.  1^  *  SL4ycT — RccnmscG  SETTLDncxr. 

13.  A  derifie  of  real  aiid  penonal  estate 

to  tmsteef,  with  a  direction  Ibr  aale  with  

•n  cMHroi^nt  .p««d  «Dd  wiifaiD  fire  Tc»,  POWEE  OF  ABBII1UTOK& 

•ad  to  apphr  the  proceeds  in  pajment  of  See  Awjuu>. 
debt*  and  tmcie«,  and  inrest  the  readne 

rn  tmita  for  the  widow  and  children  of         

teftator  :^i7ei(f  to  empower  the  tros-  POWER  OF  CX>inaSSIOKERS  FOR 

teet  to  mU  after  the  fire  jean  had  elapsed.  IKCLOSURE. 

Pearee  r.  Gnrdmer^                            x.  287  Set  Act  ot  Txsjaaxest. 

14.  In  a  marriage  settlement,  the  in- 
tended wife  BMJf  iiid  all  the  piopeity  to  

whidb  ihe  then  was,  or  to  whidi  die  or  POWER  OF  EXCHAKGE. 

her  intended  husband  in  her  right  dwald,  g^  Powek. 

during  the  corcrture,  beccmie  entitlel,  to  --^          ■_,    -»       .         ^^ 

tmateea,  npon  the  trusts  thcrcbr  declared,    ,  A^ J"*^   i  *  Pf^T^ J?^ , ,. 

for  beraelCtiie  bnsband,  and  the  children  ^"^  cf  eqaalralac,  by  » ^iMt for 

of  the  marriage.    After  the  marriage,  her  ^^"""^^  ■^JT^J^J!^   *^ 

fother  died,^ving  by  his  will  gireS  ber  a  *«*~*  "I  t!!?^  **    "^^^^"^  ^  ^ 

general   power  ^  appointment  orcr  bis  ^'^.  ''{jT^^'f''^^  T!^  ^   ^ 

Fcsiduary  estate,      t^  wife,  during  the  ^*^?^^  uit»ikm  r^^*^  erpeetant « an 

eovertore,in  exercise  of  the  power^con-  exisdng  tenaiicy  for  hfe;  the  mieitjon  of 

tained  in  the  will,  appointed  to^erself,  for  J?«  .^"^  ^^"^.u  ttTIf  **  ^^^JJJl 

her  separate  use,  a  ^  som  of  £1000,  "^  ^^  ^"1^  ^'^JfT^.^K'?!!'^ 

and  aTanmiity  of  £100  for  her  life,  and  qo«te,  no  ertate  passed  at  law  by  the  co^ 

amongst  bcr  family  the    residue,    upon  "^^f*^-    ^^^^^  ▼•  W'Steia.           it.  Stf 
trusts  differing  from  those  of  the  marriage 

wjtUcmen^  reservmg  a  power  of  retoca-  POWER  OF  SALE. 

tion : — Held,  that  the  terms  of  the  assign-      «    ^,  r«_  ,, 

ment  by  the  wife  in  the  marriage  seme-  ^^  Moktqage— Trustee  akd  Cbbtci 
ment  did  not  amount  to  a  corenant  to  ^'^  Trust. 
exercise  a  general  power  of  appointment  1.  A  power  of  sale  giren  withont  re- 
in &Tour  of  the  objects  and  in  conformity  striction  to  a  party  baying  a  limited  interest 
with  the  trusts  of  such  settlement ;  and  that  only,  may  well  be  held  to  import  a  nega- 
property  over  which  the  wife  afterwards  tive  upon  the  power  by  the  same  party  to 
acquired  a  general  power  of  appointment  buy,  for  the  power  to  sell  is  in  tiie  nature 
was  not  by  that  circumstance  brought  of  a  trust ;  but  as  the  rule  does  not  extend 
within  the  operation  of  the  settlement,  to  prcTent,  in  all  cases,  a  party  haying  a 
Ewart  y.  Ewart^                               xi.  276  power  to  seU  from  becoming  the  porchaser ; 

15.  That  the  appointment  by  the  wife  so  neither,  where  there  is  a  restriction  upon 
was  a  yalid  exercise  of  the  power  con-  the  power  of  sale,  is  the  p^rty  haying  the 
tdned  in  her  father's  will.                      76.  power  to  sell  in  all  cases  at  fiberty  to  be- 

16.  That  upon  the  appointment  by  the  come  the  purchaser.  It  must,  in  each  case, 
wife  of  the  £1000  for  her  own  absolute  depend  upon  the  circumstances  under 
use,  that  sum  became  bound  by  the  trusts  which,  and  the  purposes  for  which  the 
of  the  settlement ;  and  the  power  of  revo-  power  was  giyen,  and  upon  the  nature  and 
cation  was  inefiectual.                            lb.  extent  of  tne  restrictions  iduch  are  pot 

[.  That  the  interest  in  the  annuity  of  upon  the  exercise  of  the  power.    BeaifeaT. 

her  own  life  for  her  separate  use,  King^                                              iz.  519 
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PRINCIPAL  AND  AGENT, 


2.  In  the  proportion  in  which  the  power 
is  restricted,  the  dancer  incident  to  allow- 
ing the  donee  to  purcnaseis  diminished.  lb. 


POWER    TO    APPOINT    NEW 
TRUSTEES. 

See  Construction. 


POWER  TO  CONTINUE  A  FARMING 

BUSINESS. 

See  Election. 


PRACTICE. 

See  Appendices,  vols,  ix  and  x,  which  con^ 
tain,  according  to  an  Alphabetical  Ar- 
rangement, the  Cases  under  the  New 
Practice;  and  see  also  Abatement, 
Affidavit,  Amendment,  Answer, 
Bnx,  and  other  proper  Titles. 

PRECATORY  GIFT. 

See  Absolute  Interest. 


PRELIMINARY  INQUIRIES. 

1.  The  plaintiffs, 'claiming  to  he  next  of 
kin  of  the  testatrix,  filed  their  hill  against 
the  executors  in  respect  of  legacies  which 
had  failed:  the  executors  answered,  hut 
did  not  admit  that  the  plaintiffs  were  such 
next  of  kin :  the  plaintiffs  moved,  under 
the  6th  Order  of  the  9th  of  May,  1839,  for 
a  reference  to  inquire  who  were  the  next 
of  kin  of  the  testatrix :  motion  refused. 
Topham  y.  Lightbody,  i.  289 

2.  A  preliminary  inquiry  may  he  di- 
rected, under  the  5th  Order  of  the  9th  of 
May,  1839,  where  the  evidence  upon  the 
answer  is  a  sufficient  foundation  for  the 
order,  hut  not  where,  if  the  cause  were 
heard  upon  that  evidence,  the  bill  would  be  ' 
dismissed.  Ib» 

3.  Motion  under  the  5th  Order  of  the 
9th  of  May,  1839,  for  special  accounts  and 
inquiries,  not  merely  preliminary  to  the 
decision,  at  the  hearing^,  of  the  questions  in 
the  cause,  but  involvmg  the  decision  of 
0ome  of  those  questions,  refused.  Curd  y. 
Curd,  ii.  116 

i.  Motion  for  inquiries,  as  preliminary, 
tinder  the  5th  Order  of  the  9th  of  May, 
1839,  refused,  where  the  necessity  of  the 
inquiries  would  depend  upon  a  certain 
eflfect  being  siven  to  a  will  of  difficult  con- 
struction.   Breeze  y.  English,  ii.  118 

6.  Order  for  preliminary  inquiries,  under 
the  5th  Order  of  the  9th  May,  1839,  re- 
fused, where  some  of  the  defendants,  sug- 
gested to  be  out  of  the  jurisdiction,  had 
not  appeared.    Barrett  y.  Buck^       iL  520 


6.  The  Court  refiised  to  direct  prelimi- 
nary inquiries,  under  the  5th  Order  of 
the  9th  of  May,  1839,  in  a  creditors'  suit, 
where  the  plaintiff  was  both  creditor  and 
administrator  of  the  intestate,  and  the  bUl 
was  filed  ^against  the  heir-at-law,  and 
sought  to  charge  the  real  estate  with  tha 
debts  which  the  perscmal  estata  was  in- 
sufficient to  pay.   Leaden  v.  Lewin,  iv.  684 

7.  The  plaintiff,  under  a  will,  claimed 
a  fund  over  which  the  testatrix  had  a 
power  of  appointment,  and  which  was  sub- 
ject to  a  gift  over,  in  default  of  appoint- 
ment, to  tne  children  of  the  donor  of  tha 
power.  The  trustees  did  not  admit  that 
the  will  was  an  effectual  appointment  :^- 
Held,  that,  although  the  plaintiff's  title  was 
not  admitted,  it  was  a  case  in  whidi  the 
persons  entitled  in  default  of  appointment 
were  necessary  parties,  and  where  tbe 
Court  would  therefore,  under  the  Order  v. 
of  the  9th  of  May,  1839,  direct  preliminary 
inquiries  to  ascertain  who  were  such  per- 
sons.   Johns  y.  Dickinson^  y.  180 

PREMIUMS. 

See  LiFB  ASSUBAKGB. 

PRESBYTERIAN  CHURCH. 
See  Trustee  and  Cestui  que  Trust. 

PRESBYTERIANS. 
See  Trustee  and  Cestui  que  Trust. 

PRESENTMENT. 
See  Promissory  Note. 

PRESUMPTION. 
See  Leoacy — ^Mistake. 

PRESUMPTIVE  SHARES. 
See  Childrbn. 

PRINCIPAL  AND  AGENT. 

See  Account  —  Broker  ^  Executor  px 
SON  Tort— Specific  Chattels. 

1.  A  hanking  company,  who  were  mort- 
gagees of  certam  Spanisn  bonds,  employed 
Uie  defendant  to  raise  money  upon  them  by 
deposit  in  his  own  name :  the  party  witn 
whom  the  defendant  deposited  tnem  called 
on  the  defendant  for  repayment,  and,  on 
default,  sold  the  bonds,  with  the  concur- 
rence of  the  defendant,  without  the  know- 
ledge of  the  company,  and  paid  the  balance 
of  the  proceeds  to  the  defendant.  The 
company  was  afterwards  compelled  by  their 
mortgagor  to  replace  the  bonds  or  their 
yalue  i—Hdd,  that  the  defendant  was  an- 


PRINCIPAL  AND  AGENT. 


PRINCIPAL  AND  SURETY. 


swerable  to  the  company  for  the  market 
price  of  the  bonds  at  the  time  of  the  actual 
sale,  and  that  he  was  not  answerable  for 
the  value  of  the  bonds  at  any  other  time. 
Gordon  v.  Pym^  iii.  223 

2.  The  agent  employed  by  a  miner,  in 
the  management  of  his  mines,  and  in  his 
communications  with  the  commissioners 
for  setting  out  the  metes  and  bounds  and 
fixing  the  rents  and  duties  in  respect 
thereof, — is  not  therefore  the  agent  of  the 
miner  for  the  purpose  of  making  a  con- 
tract with  the  commissioners  not  within 
the  powers  which  had  been  conferred  upon 
them  in  that  character.  Attorney-General  v. 
Jackson^  v.  365 

3.  Under  an  agreement  between  a  ship- 
per of  goods  and  a  factor,  through  whom 
the  goods  were  sold  in  a  foreign  country, 
the  factor  gave  his  acceptances  to  the 
shipper  for  a  proportionate  part  of  the 
value  of  the  goods,  for  the  uayment  of 
which  acceptances,  if  not  satisfied  by  the 
•proceeds  of  the  goods,  the  shipper  was  to 
provide : — Ileld^  that,  on  his  failure  to  do 
80,  and  on  the  payment  of  the  acceptances 
by  the  factor,  the  shipper  of  the  goods 
became  debtor  in  account  to  the  factor  for 
the  amount  paid  by  the  latter ;  and  that 
the  remedy  of  the  factor  was  not  merely  in 
damages.     Graham  v.  Ackrnyd,         x.  192 

4.  Where  a  factor  makes  advances,  he 
has  a  personal  remedy  agaiust  the  principal 
as  well  as  a  lien  on  the  fund ;  and  this  is 
the  same  whether  the  factor  has  or  has  not 
a  del  credere  commission,  except  that, 
when  the  factor,  having  a  del  credere 
commission,  has  sold  the  goods,  he  cannot 
sue  the  principal  for  advances  which  are 
covered  by  the  price  of  the  goods,  that 
price  being  warranted  to  the  principal  by 
the  guarantee  arising  out  of  tne  commis- 
sion. Ih. 

PRINCIPAL  AND  SURETY. 

See  Equitable  Set-off. 

1.  A  creditor  took,  as  a  security  for  his 
debt,  bills  of  exchange  drawn  and  indorsed 
by  a  surety,  and  accepted  by  the  principal 
debtor.  AiYer  those  bills  were  dishonoured, 
the  creditor  drew  accommodation  bills  on, 
and  which  were  accepted  by,  the  principal 
debtor,  but  were  paid  by  the  drawer  when 
at  maturity.  On  a  bill  tiled  by  the  surety, 
to  restrain  an  action  subsequently  brought 
against  him  on  the  bills  which  had  been 
dishonoured,  the  Court  allowed  the  action 
to  proceed,  but  stayed  execution.  Mackin- 
tosh V.  Wyatt,  vi.  662 

2.  Whether  the  surety  was  discharged 
by  the  subsequent  transactions  which, 
without  his  knowledge,  took  place  between 
•^^  creditor  and  the  prmcipal  debtor — 

*.  lb. 


3.  Under  a  guarantee  given  to  ahanking- 
house,  consistmg  of  several  partners,  for 
the  repayment  of  such  bills,  drawn  upon 
them  b^  one  of  their  customers,  as  the 
bank  might  honour,  and  any  advances  thej 
might  make  to  the  same  customer,  within 
a  certain  time :  it  was  held,  that  the  gua- 
rantee ceased  upon  the  death  of  one  of 
the  partners  in  tne  bank,  before  the  expira- 
tion of  the  time  to  which  the  guarantee 
was  expressed  to  extend.     Holland  v.  Teed, 

viL50 

4.  That  bills  accented  before  the  death 
of  the  piutner,  and  payable  afterwards, 
were  within  the  guarantee.  Ih. 

5.  That  the  amount  guaranteed  could 
not  be  increased  by  any  act  of  the  con- 
tinuing firm  and  the  customer,  after  the 
death  of  the  partner,  although  such 
amount  might  be  diminished  by  such  act 

lb. 

6.  That,  in  the  particular  form  of  the 
guarantee,  the  amount  guaranteed  in 
respect  of  the  bills  honoured  by  the  bank, 
was  not  to  be  reduced  by  the  amount  of  a 
balance  owing  from  the  bank  to  the  cus- 
tomer when  the  guarantee  ceased,  such 
balance  having  been  afterwards  paid  in  the 
course  of  busmess  between  the  continuing 
firm  and  the  customer.  lb. 

7.  The  case  in  which  a  surety  has  a 
right  to  sue  his  principal  in  equity  to  be 
discharged  from  his  liability,  is  where  the 
creditor  has  a  right  to  sue  his  debtor,  and 
refuses  to  exercise  that  right — sembk. 
Padwick  v.  Stanley,  ix.  627 

8.  In  a  suit  by  A.  against  B.  and  C,  a 
conveyance  of  an  estate  by  A-  to  B.  was 
declared  void,  and  set  aside  for  fraud, 
except  as  to  an  intermediate  mortgage  of 
the  estate  made  by  B.  to  D.,  to  secure  a 
sum  of  money  lent  by  D.  to  B.,  and  for 
which  C.  had  joined  6.  as  his  surety  in  a 
bond  and  covenant  to  D. ;  and  the  decree 
also  directed  B.  to  redeem  the  estate  and 
procure  its  reconveyance  to  A.,  and,  if  he 
did  not  do  so,  gave  A.  the  right  to  redeem, 
and  to  use  the  name  of  B.  for  that  purpose, 
and  to  recover  from  B.  the  money  which 
A.  should  pay  to  D.  for  such  reconyeyance ; 
and  the  bul  was  dismissed  against  C. ;  A 
afterwards  procured  an  assignment  of  D.^s 
mortgage  to  a  trustee,  and  in  the  name  of 
the  mortgagees  brought  an  action  against 
C.  on  his  covenant  and  bond : — Held,  that, 
if  A.  had  redeemed  D.,  the  debt  would 
have  gone  as  against  C. ;  that  C,  as  the 
surety  of  B.,  would,  on  payment  of  the 
mortgage  debt,  be  entitled  to  the  benefit  of 
the  security  held  by  D.,  such  security  not 
having  been  disturoed  hy  the  decree ;  that 
the  charge  of  participation  by  C.  in  the 
fraud,  wnereby  B.  had  been  enabled  to 
create  the  mortgage  on  the  estate,  was  not 
a  ground  for  depriying  C.  of  each  right ; 


PRINCIPAL  AND  SURETV. 

and  th&t  C.  was,  tlicrcforc,  in  a  suit  for  an 
injunction  to  restrain  A.  Trom  euing  him 
on  the  bond  and  covenant,  entitled  to  sucli 
relief.     I'uRge  v.  Rtynell,  ix.  809 

9.  The  circumstance  of  the  diamissal,  as 
against  C.,  of  the  bill  broucht  by  A.  against 
B.  sod  C,  which  prajed  that  the  mortgage 
debt  might  be  paid  oj  B.  and  C.,  was  ma- 
terial to  the  case,  though  it  was  not  alone 
ConcluBive,  as  it  might  well  be  that  there 
might  he  no  equity  to  compel  C.  to  pay  the 
debt,  though  C.  mieht  have  no  equity  to 
be  relieved  from  his  legal  liability  to  pay  it. 

10.  The  right  of  a  surety  to  the  benefit 
of  the  secority  held  by  the  creditor,  is  de- 
rived from  the  obligation  of  the  principal 
debtor  to  indemnify  his  surety— jerndfe.   lb. 

11.  The  contract  of  suretyship  entitles 
the  surety  to  require  that  his  position  shall 
not  be  altered  by  any  arrangement  between 
the  creditor  and  the  principal  debtor,  from 
that  in  which  he  stood  at  the  time  of  the 
contract ;  and  it,  therefore,  entitles  him 
Absolutely  to  the  benefit  of  all  the  securi- 
ties for  the  debt  which  the  creditor  held  at 
the  time  of  the  contract ;  it  also  entitles 
the  surety,  at  any  time,  to  require  that  the 
creditor  shall  enforce  against  the  principal 
debtor  not  only  all  his  remedies,  and  all 
the  securities  for  the  debt  which  he  has  at 
the  time  of  the  contract,  but  also  any  secu- 
rities for  the  debt  which  the  creditor  may 
have  BCi^uired  subsequently  to  the  contract, 
and  which  he  holds  at  the  time  that  the 
surety  requires  him  to  proceed.  And  as  a 
person  paying  off  a  delit  for  which  he  is 
liable,  is  entitled,  in  equity,  to  stand  in  the 

Stace  of  the  creditor,  and  to  have  the  bcne- 
t  of  the  securities  held  by  the  creditor 
for  such  debt ;  so  the  surety,  on  paying  off 
the  debt  of  the  principal  debtor,  is  entitled 
to  require  from  the  creditor  the  benefit, 
not  only  of  the  securities  for  the  debt 
which  tne  creditor  had  at  the  time  of  the 
contract  of  suretyship,  butalsoofsU  the  se- 
curities which  he  holds  at  the  time  he  is  paid 
off.  But  there  is  no  implied  duty  in  the  con- 
tract of  surety.fhip,  which  requires  the  cre- 
ditor to  retain,  for  the  benefit  of  the  surety, 
securities  for  the  debt  which  he  might  sub- 
sequently receive  from  the  principal  debtor, 
and  which,  whilst  the  creditor  holds  them, 
the  surety  does  not  call  upon  him  to  en- 
force. And  a  creditor,  who,  al^cr  the  con- 
tract of  suretyship,  having  taken  a  further 
security  from  the  principal  debtor,  subsc- 

Suently  parts  with  that  security,  does  not 
icreby,  either  wholly  or  pro  lanto,  release 
the  surety.     Newton  v.  Chorlton,       x.  04f 

riUNTED  BILLS. 
See  Appem>ix,  vol.  ix,  p.  Uxxiii. 


PRIORITY  OP  INCUMBRANCERS. 

PRIORITY. 

See  NoTiCK. 
Inquiry  by  a  puisne  incnmbianccr  on  an 
equitable  interest  is  immaterial,  where  none 
ol  the  trustees  of  the  property,  at  the  time, 
knew  of  the  prior  incumbrance,  and  where 
the  result  of  the  inquiry  would  not,  there- 
fore, have  affected  the  conduct  of  the  puisne 
incumbrancer.    Meitx  v.  Bttl,  i.  7S 

PRIORITY  OF  CHARGE. 

1.  A  testatrix,  entitled,  upon  the  decease 
of  a  tenant  for  life,  to  a  sum  of  stock 
standing  in  the  names  of  D.  and  I..,  as 
trustees,  bequeathed  such  stock  to  F.  and 
appointed  D.  her  sole  executor.  In  1834, 
^er  the  death  of  the  testatrix,  P.  assigned 
all  his  estate  and  effects  to  L.  and  H., 
upon  trust  for  his  creditors.  In  1838,  P. 
assigned  his  interest  in  the  stock  to  the 
plaintiff  by  way  of  mortgage ;  and  the 
plaintifi"  thereupon  gave  D.  notice  of  the 
incumbrance.  No  notice  of  the  assign- 
ment of  1831  was  given  to  D.  until  1843 : 
—Held,  that,  until  D.,  the  executor,  had 
assented  to  the  legacy  to  P.,  the  notice  to 
L.  of  the  deed  of  1831  was  insufficient  to 
exclude  a  subsequent  incumbrancer  from 
obtaining  priority ;  and  that  the  notice  of 
the  incumbrance  of  1838,  given  to  D.  by 
the  plaintiff,  entitled  the  plaintiff  to  the 
prior  charge  on  the  fund.     IIoll  v.  Dtv^tU, 

iv.  116 

2.  That  a  suit  instituted  hy  some  of  the 
creditors  under  the  deed  ofl834,  to  exe- 
cute the  trusts  of  such  deed,  la  it  did  not 
give  the  plaintiff  or  the  executor  actual,  so 
neither  could  it  be  held  to  give  tbeiu  con- 
structive notice  of  that  ii    ' 


PRIORnr  OF  CONTRACT. 
See  Vendor  and  Pvrchaiseb. 

PRIOKITY  OF  INCUMBRANCERS. 
See  Insolvent  Debtor— Ship, 
1.  A  first  mortgage  of  real  estate  waa 
made  to  A.  in  fee.  A  second  mortage  was 
then  niade  to  B.  of  the  same  estate,  to- 
gether with  other  real  estate,  by  a  release 
and  conveyance  of  the  respective  premises 
to  C.,  a*  a  trustee  for  B.,  with  power  of 
sale.  B.  aHcrivards  advanced  a  further 
sum  to  the  mortgagor  on  the  sccuriU'  of 
the  same  estates,  but  gave  no  notice  of  the 
advance  to  A.  or  C.  Subsequently,  C. 
(after  inquiry  of  A.  whether  he  had  notice 

I  of  any  incumbrance  other  than  his  own, 
and  that  of  which  C.  was  a  trustee  for  B.) 
advanced  a  further  sum  to  the  mortgigor 

I  on  the  »ame  security,  and  gave  notice  of 


PBIORTTY  OF  INCUMBRANCERS. 


PRIVILEGB. 


his  mortgage  to  A. : — Ileld^  that  the  se- 
veral mortgages  took  effect,  with  regard 
to  the  different  estates,  according  to  the 
order  of  time  at  which  they  were  re- 
spectively created ;  and  that  their  priori- 
ties were  not  affected  hy  the  giving,  or  the 
omittinff  to  give,  notice  to  the  part^  in 
whom  the  legal  estate  was  vested.  Wtlmot 
r.  Pike,  v.  14 

2.  That  the  doctrine  of  notice,  applicable 
in  determining  the  priority  of  charges  on 
choses  in  action,  does  not  prevail  as  to 
equitable  estates  in  land.  lb. 

8.  Four  trustees  sell  out  stock,  under 
an  agreement  that  the  proceeds  shall  be 
lent  to  two  of  them,  upon  equitable  mort- 
gage, by  deposit  of  the  documents  of  title 
of  a  copyhold  estate  which  belonged  to 
such  two  trustees  in  undivided  moieties. 
The  money  was  lent,  and  the  documents 
deposited  ;  but  afterwards,  by  some  unex- 
plained means,  they  came  into  the  hands 
of  one  of  the  two  trustees  who  had  bor- 
rowed the  fund,  and  that  trustee  made  a 
second    equitable  mortgage    on  his  own 
moiety  of  the  estate,  by  depositing  the  do- 
cuments with  a  third  person,  who  took 
them  without  notice  of  tne  first  mortgage ; 
that  trustee  afterwards  became  bankrupt, 
and  the  second  equitable  mortgagee  pur- 
chased and  obtained  from  the  assignees  of 
the  bankrupt  a  surrender,   and  was  ad- 
mitted tenant  of  the  bankrupt's  undivided 
moiety,  having,  at  the  time  of  such  pur- 
chase of  the  legal  estate,  received  con- 
structive notice  of  the  first  mortgage.    In 
a  suit  by  one  of  the  trustees  (the  lender  of 
the  trust  fund,  the  other  having  become 
bankrupt)  for  foreclosure  : — Held,  that  the 
second  equitable  mortgagee,  who  had  taken 
the  legal  estate  with  notice  of  the  obliga- 
tions of  the  mortgagor  to  third  parties, 
could  only  hold  that  estate  subject  to  such 
obligations,  notwithstanding  that  he  had 
origmally   taken    his   mortgage    security 
without  notice.     AUen  v.  Knight,      v.  272 
^  4.  That,  in  the  absence  of  any  sugges- 
tion of  a  specific  case,  as  against  the  plain- 
tiff, chargmg  him  with  acts  whereby  the 
mortgagor    was   enabled    to    commit  the 
fraud,  the  mere  fact  of  the  possession  of 
the  title-deeds  by  the  mortgagor  was  not 
sufficient  to  postpone  the  claim  of  the  first 
mortgagee.  Ih, 

6.  That  the  fact  of  the  loan  of  the  pro- 
ceeds of  the  stock  having  been  a  breach 
of  trust  did  not  affect  the  question  as 
between  the  first  and  second  mortgagees. 

lb. 

6.  That  the  cestui  que  trusts  of  the 
stock,  not  having  been  parties  to  or  adopted 
the  mortgage,  were  not  necessary  parties 
to  the  suit  for  foreclosure.  lb. 

7.  P.    being  indebted  to  B.  makes  a 
662 


mortgage  of  an  equity  of  redemption  of 
real  estate  to  B.  for  the  purpose  of  securing 
the  debt,  and,  by  the  indenture  of  mort- 
gage, it  was  falsely  recited  that  the  mort- 
gaged estate  was  subject  to  an  equitable 
charge  for  monies  due  to  J.,  secured  by 
the  deposit  of  a  deed.  P.  retained  the 
deed  in  his  own  possession,  and  subse- 
ouently  deposited  it  with  J.  as  a  security 
lor  money  partly  lent  to  P.  by  J.  before, 
and  partly  after,  the  mort^ige  of  the 
estate  to  B.  J.,  at  the  time  of  the  deposit, 
had  no  notice  of  the  prior  mortgage  to  B. : 
— Held,  that  inasmuch  as  an  actual  prior 
charge  on  the  estate,  if  afterwards  paid  off 
by  P.,  or  otherwise  avoided,  would  have 
left  B.  in  the  position  of  the  first  mortga- 
gee of  the  equity  of  redemption,  the 
recital  of  a  charge  which  had,  in  fact,  no 
existence,  could  not  have  the  effect  of 
postponing  B.       Frazer  v.  Jones,     v.  475 

8.  That  the  interest  acquired  by  J.  by  the 
subsequent  mortgage  by  way  of  deposit, 
could  not  be  enlarged  by  the  effect  of  the 
false  recital,  and  was  only  an  interest  in  the 
equity  of  redemption,  subject  to  the  mort- 
gage to  B. ;  and  that  B.  in  a  suit  for  that 
purpose  was  entitled,  as  against  J.,  to  the 
ordinary  decree  for  payment  or  for  fore- 
closure, and  delivery  up  of  the  deed  on 
default.  lb. 

9.  Notice  of  a  charge  to  an  indefinite 
amount,  although  the  notice  be  inaccurate 
as  to  the  particulars  or  extent  of  the 
charge,  is  sufficient  to  put  upon  inquiry  a 
party  dealing  for  the  property  subject  to 
the  charge ;  and  if  the  actual  charge  after- 
wards appears  to  be  incorrectly  Ascribed 
in  the  notice,  it  is  nevertheless  sufficient 
as  a  ground  for  giving  priority  for  the  true 
amount  of  the  cnarge,  as  against  the  party 
who  received  the  incorrect  notice,  bat 
made  no  inquiry.     Gibson  y.  Ingo,    vi.  124 

PRISONER. 

See  Motion  —  Pmvileoe  —  Statutbs, 
Construction  of,  1  Will.  4,  c,  36,  s. 
15,  r.  5. 

1.  A  prisoner,  who,  having  been  placed 
in  custody  by  a  lawful  attachment,  has  re- 
mained in  prison  voluntarily  vrithout  claim- 
ing his  discharge  after  he  was  entitled  to 
be  discharged,  may  be  regularly  detained 
under  another  attachment  lawfully  issuing 
against  him.    Woodward  v.  Conebeer,  i.  296 

2.  A  defendant,  in  custody  for  not 
answering,  and  brought  up  to  have  the  bill 
taken  pro  confesso  against  him,  within  the 
time  limited  by  the  statute  1  WiU.  4,  c  86, 
s.  15,  rule  13,  asked  for  time  to  put  in  his 
answer,  and  three  weeks  was  thereupon 
given  him,  with  liberty  to  apply  for  his 
discharge   upon  having  answered.     Hie 


PRISONEB. 

Ume  fixed  bjr  the  same  rule  of  the  statute 
for  rctMning  a  defendant  in  custody,  with- 
out obtainiDg  the  order  for  takins  the  bill 
pro  confesso,  expired  during  toe  three 
weeks:  no  answer  was  put  in  ; — Held,  that, 
in  such  circumstancea,  the  defendant  was 
not  entitled  to  hia  discharge  under  the  13th 
rule  of  the  statute,  but  was  remitted  to  the 
situation  he  would  have  been  in  if  that 
provision  of  the  statute  had  not  existed. 
S.  C,  ii.  506 

PRIVILEGE. 

A  party  in  a  cause,  who  is  interested  in 
a  decree  which  has  been  pronounced,  is 
privileged  from  arrest  in  attending  the  Be- 
ristrar's  office,  on  passing  the  minutes  of 
the  decree.    Newton  y.  Askeic,  vi.  319 


PRIVILEGED    COMMUNICATION. 


1.  The  reasons  of  the  rule  which  pro- 
tects from  disclosure  communications  made 
in  professional  confidence,  ap^ily  in  cases 
of  conflict  between  the  client  or  those 
claiming  under  him  and  third  persons, 
bnt  do  not  apply  in  cases  of  testamentary 
disposition  by  the  client  as  between  differ- 
ent parties,  all  of  whom  claim  under  him. 
The  privil^c  does  not  belong  to  the  exe- 
cutors as  against  the  next  of  kin,  but 
fbllowing  the  legal  interest  is  subject  to 
the  trusts  and  incidents  to  which  the  legal 
interest    is   subject.      Kusaeli   v,   JacLaun, 

ix.  387 

2.  On  a  bill  by  the  next  of  kin  of  a 
deceased  party  against  his  executors,  who 
were  his  residuary  devisees  and  I^atees, 
allying  that  the  gilt  of  the  property  was 
nude  to  them  upon  a  secret  trust  for  the 
foundation  of  a  school,  the  solicitor  of  the 
testator,  who  was  also,  after  the  death  oC 
the  testator,  the  solicitor  of  the  defendants, 
the  executors,  was  examined  as  a  witness 
for  the  pl^tiif.  On  a  motion  by  the 
defendants  to  suppress  the  depositions  of 
the  solicitor,  on  the  ground  of  professional 
confidence  : — IlelJ,  that  the  communica- 
tions between  the  testator  and  the  solicitor 
might  be  read ;  and  that  the  communica- 
tions between  the  defendants,  the  execu- 
tors, and  the  solicitor,  after  the  death 
of  the  testator,  were  privileged.  lb. 

3.  A  privilege  given  for  the  protection 
of  the  client  cannot  have  the  efiect  of  ex- 
cluding evidence  of  a  trust  which  he  had 
intended  to  create,  and  thus  defeat  a  clum 
by  the  parties  who  accepted  the  trust,  to 
hold  the  trust  j>roperty  benefldally.        lb. 
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PROBATE  DUTT. 

client  through  the  medium  of  an  agent, 
are  protected  equally  with  conununicationa 
had  directly  with  the  principal.  lb. 

5.  The  eiiatence  of  an  illegal  purpose 
would  prevent  any  privilege  from  attach- 
ing to  the  communications  between  solici- 
tor and  client— jem'ifc.  lb. 

G.  The  clerk  of  a  eolicitor,  who  was  the 
solicitor  of  the  mortgagor  and  mortgagee 
in  the  creation  of  the  security,  and  who 
copied  the  bill  of  costs  of  the  solicitor  in 
the  transaction  of  making  an  appointment 
of  the  estate  comprised  in  the  security,  and 
of  preparing  the  mortgage  deed,  whicn  was 
founded  on  the  title  created  by  the  appoint- 
ment, may  be  received  as  a  witness  to  de- 
pose to  the  handwriting  on  the  document 
which  proof  alone  does  not  make  it  e  ' 


.. ,  ..  the  subject  to  which  it  relates, 

for  an  attorney's  bill  of  costs  is  his  history 
of  the  transaction ;  and  the  attorney  could 
not  be  himself  permitted  to  give  evidence 
of  the  transaction  against  bis  client,  or 
against  those  claiming  under  hia  client. 
Chant  v.  Brown,  ix.  790 

7.  The  consent  of  the  personal  repre- 
sentative of  the  mortgajjor,  who  was  one 
of  the  clients  of  the  soRcitor,  to  the  admis- 
sion of  the  bill  of  costs  in  evidence,  does 
not  make  it  evidence  which  can  be  admitted 
against  the  parties  claiming  under  the 
mortgagee,  the  other  client.  lb. 

8.  Communications  with  the  solicitor  of 
the  mortgagor  only,  or  with  the  solicitor 
of  persons  naving  interests  in  the  mort- 
gaged estate  in  default  of  appointment, 
such  solicitor  not  being  the  solicitor  of  the 
mortgagee,  are  not  pnvilegod  communica- 
tions when  tenderea  as  evidence  in  a  suit 
to  impeach  the  mortgage  security  as  having 
been  founded  on  an  appointment  made  in 
fraud  of  the  power.  lb. 

PROBABILITIES. 
See  Fines  on  Renewal. 

PROBATE. 

See    LETTEnS     of    AoMIMISTRATIOy 

SembU,  the  question  whether  a  prert^v 
live  or  a  diocesan  probate  is  necessary, 
depends,  not  upon  the  place  in  which  the 
estate  of  the  testator  comes  to  be  admi- 
nistered, but  on  the  local  situation  of  the 
property  at  the  time  of  his  death.  Jone* 
T.  IlowtlU,  ii.  348 

PROBATE  DLTY. 
See  ExKCDTOB  and  ADimnffrKATOB — 

PAKinUSHIP. 


PROCEEDINGS  AT  LAW. 


PRODUCTION  OF  DOCUMENTS. 


PROCEEDINGS  AT  LAW. 

See  Injunction. 

PROCEEDINGS    BEFORE    TIIE 
JUDGE  IN  CHAMBERS. 

See  Appendix,  vol  ix,  pp.  xlviii,  Ixxxiii. 

PROCEEDINGS  IN  CHAMBERS. 
See  Appendix,  vol.  x,  p.  Ixvi. 

PRO  CONFESSO. 

See  Absconding — ^Appendix,  vol.  x,  p.  Ivii 
— Bill  of  Revivor — Interpleader — 
Motion. 

1.  A  defendant  in  contempt  for  not  an- 
swering the  bill,  brought  to  the  bar  and 
remanded,  and  again  brought  up  by  habeas 
corpus,  twenty-eight  daj's  after  having 
been  remanded,  upon  motion  to  take  the  bill 
pro  confesso,  under  the  statute  1  Will.  4, 
c.  36,  8.  15,  rule  2,  may  file  his  answer 
after  the  motion  is  made ;  and,  semhle,  at 
the  latest  time  on  that  day.  Robinson  v. 
Stanford,  ii.  149 

2.  Process  for  taking  a  bill  pro  confesso 
under  the  1st  Order  of  the  11th  of  April, 
1842,  against  a  defendant  deemed  to  have 
absconded,  after  appearance  by  his  own 
clerk  in  court.     Harrison  v.  Stewardson, 

ii.  583 

3.  Order  I.  of  the  11th  of  April,  1842, 
as  to  taking  bills  pro  confesso,  applies  to 
suits  commenced  before,  as  well  as  after, 
the  date  of  the  order.  lb. 

4.  Proceedings  for  taking  the  bill  pro 
confesso,  under  the  Order  I.  of  the  11th  of 
April,  1842,  against  a  defendant  deemed  to 
have  absconded,  for  whom  an  appearance 
has  been  entered  under  the  Order  VIII.  of 
the  26th  of  August,  1841,  and  who  does 
not  afterwards  appear  by  his  own  solicitor. 
Eltojl  V.  Brown,  ii.  618 

5.  Where  a  defendant,  after  being  served 
with  the  subpoena  to  appear  and  answer 
the  bill,  does  not  enter  an  appearance  by 
his  own  solicitor,  but  absconds  to  avoid  the 
process  of  the  court,  the  plaintiff  may,  on 
the  bill  taken  pro  conftisso,  under  the 
Order  I.  of  the  11th  of  April,  1842,  pro- 
ceed ex  parte  as  against  a  defendant  who 
has  not  appeared,  although  the  plaintiff  has 
entered  an  appearance  for  him,  under  the 
Order  VIII.  of  the  26th  of  August,  1841. 
S.  C,  ii.  621 

6.  Bill  ordered  to  be  taken  pro  confesso 
in  vacation,  under  the  statute  1  Will  4, 
c.  36,  s.  15,  rule  2.     Simmons  v.  11 W/, 

ii.  C14 

7.  Practice  on  taking  bills  pro  confesso, 
under  the  77th  and  78th  Orders  of  May, 

564 


1845,  against  a  defendant  deemed  to  have 
absconded,  after  appearance  by  his  own 
solicitor.     Courage  v.  Wardell,         iv.  481 

PRODUCTION. 
See  Discovery. 

PRODUCTION  OF  DEEDS. 
See  Title  Deeds. 

PRODUCTION  OF  DOCUMENTS. 

See  Affidavit  —  Appendix,  vol.  ix, 
p.  xlix ;  vol.  X,  p.  xxxi. — Discovert. 

1.  An  admission  in  the  answer  to  a  bill 
of  discovery,  that  the  defendant  possessed 
documents  specified  in  a  schedule  wholly  or 
in  part  relatmg  to  the  matters  mentioned 
in  the  bill,  not  accompanied  by  a  precise 
denial  of  a  precise  case  which  the  bill  spe- 
cifically charged,  or  by  a  denial  that  the 
documents  related  to  that  case. — Held  to 
entitle  the  plaintiflT  to  the  inspection  of  all 
the  documents  in  the  schedule  which  might 
be  evidence  on  the  case  so  specifically 
charged,  although  the  defendant  said  they 
were  the  evidences  of  his  own  title.  SmiA 
Duke  of  Beaufort,  i.  507 

2.  On  a  motion  for  the  production  of 
documents,  a  survey  or  valuation  of  the 
property  to  which  the  question  in  the  cause 
related,  described  by  the  defendant  as  con- 
sisting of  his  evidence,  and  supporting  his 
case,  and  not  that  of  the  plain  tin,  and  made 
with  a  view  to  the  defence  in  the  snit,— 
was  considered  as  a  minute  furnished  by  a 
witness  of  the  evidence  he  would  give,  and, 
as  such,  it  was  held,  that  the  plaintiff  was 
not  entitled  to  the  production  of  it.  LUvel- 
lyn  V.  Badeley,  L  527 

3.  Title-deed  of  the  defendant  ordered 
to  be  produced,  where  it  contains  a  recital 
that  might  affect  him  with  constmctiTe 
notice  of  the  plaintiffs  interest  in  the  estate. 
Ncesom  v.  Clarhson,  ii.  166 

4.  Documents  directed  to  be  deposited 
with  the  clerk  of  records  and  writs,  after 
an  order  allowing  the  plaintiff  or  his  soli- 
citors to  inspect  and  take  copies  thereof  at 
the  office  of  the  defendant's  solicitors,— the 
solicitors  not  agreeing  by  whom  the  copies 
were  to  be  made.    Prentice  v.  Phillips, 

u.  152 

5.  Delay  in  moving  for  production  of 
documents  until  after  the  defendant's  wit- 
nesses are  examined,  and  the  exhibits 
marked,  whereby  the  plaintiff  may  ascer- 
tain which  arc  the  defendant's  exhibits,  b 
no  objection  to  the  order  being  made. 
JJulc  of  Beaufort  v.  Taylor,  ii.  245 

G.  In  a  suit  for  taking  a  partnership 
account  between  solicitors,  the  pkiotiffu 


PRODUCTION  OF  DOCUMENTS. 


PUBLIC  OR  PRIVATE  ACT. 


entitled  to  the  discovery  and  production^ 
in  the  usual  way,  of  papers  material  to  the 
account,  although  sucn  papers  relate  to 
professional  business  transacted  for  their 
clients — seinhle.    Brown  v.  Perkins,  ii.  540 

7.  Upon  a  motion  that  the  defendant 
might  produce  documents  in  the  schedule 
to  nis  answer — Held,  that  written  commu- 
nications which  passed  between  the  defend- 
ant and  his  solicitor  before  any  dispute  had 
arisen  between  the  parties  to  the  suit  were 
privileged,  so  far  as  they  contained  legal 
advice  or  opinions,  but  not  otherwise — al- 
though relating  to  the  matters  which  formed 
the  subject  of  the  suit.  WalsingJiam  (Lord) 
V.  Goodricke  (Bart),  iii.  122 

8.  There  is  no  essential  difference,  with 
respect  to  the  privilege  of  professional  con- 
fidence, between  cases  stated  for  the  opinion 
of  counsel  and  other  communications.      lb. 


PROFESSIONAL  CONFIDENCE. 

See  Discovery — Production  of  Docu- 
ments. 

PROFITS. 

See  Joint- Stock  Company— Partner — 
Partnership— Solicitor  and  Client 
— Trust. 

PROHIBITION. 
See  Jurisdiction. 

PRO  INTERESSE  SUO. 

See  Administration  Surr— Sequestra- 
tion. 

1.  A  defendant,  being  in  contempt  for 
non-payment  of  money,  executed  a  con- 
veyance of  his  real  estate  to  his  son,  and 
the  son  entered  into  possession  under  the 
conveyance.  Some  months  afterwards,  a 
sequestration  issued  against  the  defendant 
founded  on  the  same  contempt,  and  the  se- 
questrator took  possession  of  the  estate. 
The  defendant's  son  was  examined  pro  in- 
teresse  suo;  and  the  Master  found,  tnat,  as 
between  the  defendant  and  all  persons  claim- 
ing under  him,  the  son  had  an  absolute 
estate  and  interest  in  the  premises  under 
the  conveyance,  and  the  possession  taken 
thereunder,  subject  to  the  question  between 
the  defendant's  son  and  the  plaintiffs,  or 
between  the  Court  and  plaintiffs,  and  the 
defendant's  son,  arising  out  of  the  contempt 
and  the  sequestration :  the  Court  directed 
issues  to  try  whether  the  conveyance  by 
the  defendant  to  his  son  was  fraudulent, 
within  the  statute  13  Eliz.  c.  5;  and 
whether  the  consideration-monies  were 
vol.  XI.  665 


paid  before  the  sequestration  issued.    Em- 
pringham  v.  Short,  iii.  461 

2.  Whether  the  proper  form  of  objecting 
to  the  report  of  the  Master  or  an  examina- 
tion pro  interesse  suo  is  by  exceptions — 
quoere.  lb. 

PROJECTORS. 
See  Joint-Stock  Company. 

PROJECTORS  OF  RAILWAY. 
See  Joint-Stock  Company. 

PROLIXITY. 

Prolixity  in  setting  out  at  length,  in  a 
petition  or  other  pleadinf',  clauses  of  a 
public  statute.  In  re  ifanchester  and 
Leeds  Railway  Company^  Ex  parte  Osbaldis- 
ton,  viii.  81 

PROMISSORY  NOTE. 
See  Statutes,  Construction  op,  21  Jac 

1,  c.  16,  s.  3. 

PROOF  OF  DEBT. 
See  Creditors*  Suit. 

PROOF  OF  EXHIBITS. 
See  Bill  and  Answer. 

PROPER  USE. 
See  Sbpakate  Use. 

PROPERTY. 
See  Power. 

PROSECUTION. 
See  Dismissal  or  Bill. 

PROSPECTIVE  ORDER. 
See  Appendix,  vol.  ix,  p.  Lxxxiv. 

PROTESTANT  DISSENTERS. 
See  Trustee  and  Cestui  que  Trust. 

PROVISIONAL  ASSIGNEE. 

See  Costs — Mortgagor  and  Mortgagee 
— ^Vendor  and  Purcuaser. 

PROVISIONAL  COMMITTEE. 
iSpc  Joint-Stock  Company. 

PUBUC  or  PRIVATE  ACT. 

See  Act  or  Parliament. 
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PUBLICATION. 


RAILWAY  COMPANY. 


PUBLICATION. 

See  Dismissal   of    Bili.  —  Evidence  — 
Replication — Setting  down  Cause. 

PUBLIC   FUNDS. 
See  Trustee  and  Cestui  que  Tbust. 

PUBLIC  POLICY. 

See  Champerty. 

1.  Parties  to  a  contract,  which  is  affainst 
public  policy  or  illegal,  are  not  always 
regardea  as  being  in  pari  delicto;  but 
public  policy  is  sometimes  considered  as 
advanc^  by  allowing  either,  or  the  more 
excusable,  of  the  parties  to  sue  for  relief 
against  the  transaction.    Reynell  v.  Sprye^ 

viii.  276 

2.  An  agreement  between  two  railway 
companies,  made  without  the  authority  of  the 
legislature,  whereby  one  company  delegates 
to  another  all  the  powers  which  have  been 
conferred  upon  it  by  Parliament,  is  an  un- 
lawful attempt  to  effect  that  which  Par- 
liament alone  can  authorise,  and  is  against 
public  policy ;  and  in  such  a  case,  the  Court 
will  not  interfere  to  assist  either  of  the 
parties  in  obtaining  a  collateral  benefit, 
which  the  agreement  would  give,  or  aid 
them  in  any  manner  which  would  promote 
the  object  of  the  agreement.  The  Great 
Northern  Jiailway  Company  v.  The  Eastern 
Counties  Railway  Company,  ix  306. 

PUFFER. 
See  Vendor  and  Purchaser. 

PURCHASE  DEED. 

See  Appendix,  vol.  ix,  p.  Ixxxv  ;  vol.  x,  p. 

Ixx. 


PURCILISE-MONEY. 

See  Appendix,  vol.  ix,  p.  1  —  Interest- 
Ship. 


PURCHASER. 

See  Costs  —  Equitable  ^Iortgage  — 
Statutes,  Construction  of,  27  EUz. 
c.  4 — Tithes — Voluntary  Deed. 

A  purchaser,  attending  the  sale  of  an 
estate  in  the  cause,  heard  the  amount  of 
the  reserved  bidding  announced  before  he 
made  his  offer;  and  the  Master  made  a 
separate  report,  allowing  him  as  the  pur- 
chaser, subject  to  the  approval  of  the 
Court  with  reference  to  tnat  fact.  The 
mode  of  confirming  this  report  and  approv- 
ing of  the  purchase  is  by  a  special  notice 
oimotion  to  that  effect,  and  not,  as  in  the 
666 


common  case,  by  orders  nisi  and  absolute. 
Dowle  V.  Lucy,  iv.  311 

PURCHASES  FOR  RE-INVESTMENT. 
See  Appendix,  vol.  ix,  p.  1. 

QUALIFIED  ACCEPTANCE  OF 
OFFER. 

See  Agreement. 

RAILWAYS  CLAUSES  CONSOLIDA- 
TION ACT. 

See  Statutes,  Constructiok  of,  8  j*  9 

Vict.  c.  20. 

RAILWAY  COMPANY. 

See  Acquiescence — Joint-Stock  Com- 
pany —  Parliamentary  Powers  — 
Partnership — Public  Policy— Spe- 
cific Performance — ^Tithes — Toll0 
— Vendor  and  Purchaser. 

1 .  Construction  of  an  agreement  between 
two  railway  companies  enabling  one  to 
pass  over  and  use  the  railway  stations, 
watering  places,  and  sidings,  upon  and 
appertaming  to  the  other,  and  giving  the 
right  of  access  to  such  part  of  the  statiooi 
and  appurtenances  as  were  necessary  to  the 
traffic  on  and  over  the  other,  with  a  cove- 
nant to  give  the  same  facilities  and  assist- 
ance as  tneir  own  traffic  of  the  like  charac- 
ter should  receive.  The  Great  Nortken 
Railway  Company  v.  The  Eastern  Cotmlies 
Railway  Company,  ix.  809 

2.  One  railway  company  having  gnmted 
to  another  the  use  of  tneir  lines,  and  of  all 
conveniences  upon  the  lines,  cannot  object 
to  their  grantees  using  the  conveniences  lo 
granted  for  any  purposes  to  which  they 
may  be  able  to  apply  them,  even  if  the 
grantors  themselves  were  not  entitled  to 
use  them  for  such  purposes — send>le.  S,  C, 

ix.S10 

3.  Where  a  railway  company  are  entitled 
to  retain  the  possession  of  lands  which 
they  have  taken,  they  must  also  be  en- 
titled under  their  compulsory  powers  to 
perfect  their  title.  Sparrow  v.  The  Oxfifrd, 
Worcester,  and  Wolverhampton  Saibcwf 
Company,  ix.  4i6 

4.  A  provision  in  an  Act  for  making  a 
railway,  that  certain  laud  to  be  purchased 
by  the  railway  company  should  be  appro- 
priated to  and  used  solely  for  the  purposes 
of  the  railway  and  the  buildings  connected 
therewith  (except  such  part  as  might  be 
reauircd  by  the  Board  of  Ordnance,  or  ftr 
wiaening  approaches  to  the  statkni),  and 
should  not  be  used  or  emfdoyed  fiir  erect- 
ing thereon  any  coke  ovens,  or  fiv  •&/ 
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other  purposes  (the  necessary  railway  pur- 
poses only  excepted)  by  which  any  nui- 
sance might  be  created,  or  the  other  pro- 
perUr  of  the  vendors  in  any  way  damaged : 
— Held^  to  refer  to  the  use  of  the  land,  or  the 
mode  in  which  it  was  to  be  laid  out  or 
applied,  and  not  to  refer  specifically  to  the 
use  of  Uie  buildings  which  might  be  erected 
upon  the  land.  The  Warden  and  Assistants 
of  the  Harbour  of  Dover  v.  The  South 
Eastern  Railway  Company^  iz.  489 

5.  That  ^^  buildings  connected  therewith'* 
did  not  mean  buildings  only  connected 
locally  with  the  railway,  but  meant  build- 
ings especially  applicable  to  the  uses  of 
that  particular  railway ;  and  that  the  con- 
struction of  the  clause  was  not  to  be 
governed  by  considerations  of  what  would 
or  would  not  be  connected  with  other  and 
different  railways.  lb. 

6.  That,  the  building  erected  by  the  com- 
pany being  used  as  a  custom-house  for  the 
examination  of  the  luggage  of  passengers 
landing  from  the  continent,  many  of  whom 
traveled  by  the  railway,  such  user  was  for 
a  purpose  connected  with  the  railway ;  and 
that  tne  use  being,  to  some  extent,  for  such 
purpose,  it  did  not  cease  to  be  so  within 
the  meaning  of  the  provision,  merely  be- 
cause all  the  purposes  for  which  the  build- 
ing was  used  were  not  purposes  connected 
with  the  railway.  lb. 

7.  The  object  of  the  87th  section  of  the 
Bdlways  Clauses  Consolidation  Act  (8  &  9 
Yict.  c.  20),  is  to  enable  one  Railway  Com- 
pany to  contract  for  the  passing  of  their  trains 
to  the  lunits  of  the  railway  of  another  com- 
pany, with  the  incidents  which  ordinarily 
attacn  to  such  power  of  passing,  including 
that  of  stopping  at  the  stations  on  the  line, 
and  canying  passengers  and  goods  to  ana 
from  such  stations.  But  it  does  not  enable 
one  railway,  under  colour  of  passing  over 
the  line  of  another  company,  to  carry  the 
whole  of  the  traffic  of  the  other  railway 
over  which  they  may  agree  to  pass. 
Simpson  v.  Denison,  x.  51 

8.  An  agreement  by  one  railway  com- 
pany for  the  payment  to  another  of  such 
an  amount  as  wul,  after  answering  all  ex- 

Siuses  and  liabilities,  furnish  a  certain 
vidend  on  the  paid-up  capital  of  such 
other  company,  is  not  an  agreement  for  the 
payment  of  a  toll  within  the  meaning  of 
the  87th  section  of  the  Railways  Clauses 
Consolidation  Act.  lb. 

9.  It  is  not  lawful  to  apply  the  funds  of 
a  company  in  an  application  to  Parliament 
for  powers  to  extend  the  business  of  the 
company  beyond  the  objects  for  which  it 
was  constituted ;  and  the  Court  will  inter- 
fere, by  injunction,  at  the  suit  of  a  share- 
holder, to  restrain  any  such  application. 

lb, 
667 


10.  The  same  principles  which  regulate 
the  rights  of  parties  in  ordinary  partner- 
ships, are  applicable  in  determimn^  the 
duties  of  the  managing  bodies  in  joint- 
stock  companies  as  between  them  and  mem- 
bers of  such  companies.  lb. 

11.  The  Court  will  enforce  by  injunction 
the  provision  of  the  115th  section  of  the 
Railways  Clauses  Consolidation  Act  (8  & 
9  Vict.  c.  20),  that  no  engine  or  other  de- 
scription of  moving  power  shall  be  brought 
or  used  upon  a  railway,  unless  the  same 
shall  have  been  approved  by  the  railway 
company  as  therein  mentioned,  notwith- 
standing the  practice  of  railway  companies 
has  been  to  rely  on  each  other  with  respect 
to  the  fitness  of  their  respective  engines, 
and  not  to  enforce  the  provision  of  the  Act ; 
and  notwithstanding  also,  that,  to  enforce 
such  right  of  inspection,  would  occasion 
great  inconvenience  to  the  public  traffic, 
and  although  it  may  appear  that  the  provi- 
sion is  sought  to  be  eiuorced,  not  from  any 
apprehension  of  the  use  of  improper  en- 
gines, but  for  the  purpose  of  impeding  the 
traffic  over  their  hue  of  a  competing  com- 
pany. The  Midland  Railway  Company  v. 
The  Ambergate^  Nottingham,  and  Boston  and 
Eastern  Junction  Railway  Company,  x.  359 

12.  Although  the  expression  **  the  rail- 
way "  is,  by  the  interpretation  clause  of  the 
Railways  Clauses  Consolidation  Act  (s.  3), 
defined  to  mean  **the  railway  and  the 
works  by  the  special  Act  authorised  to  be 
constructed,"  and  these  have  been  construed 
to  include  a  station,  yet  it  is  very  doubtful 
whether  the  power  reserved  to  the  public 
by  the  Railways  Clauses  Consolidation  Act 
(s.  92),  to  use  **  the  railway  "  with  engines 
and  carriages,  upon  payment  of  tolls  which 
are  calculated  at  a  certain  rate  per  mile, 
includes  the  power  of  using  also  the  stations 
of  the  company.  lb. 

13.  An  interpretation  clause  in  an  Act  of 
Parliament  should  be  understood  to  define 
the  meaning  of  the  word  thereby  inter- 
preted in  cases  as  to  which  there  is  nothing 
else  in  the  Act  opposed  to  or  inconsistent 
with  that  interpretation.  lb. 

14.  The  Court  refused  to  restrain  one 
railway  company  from  using  the  station  of 
another,  under  an  agreement  which  was 
made  between  the  two  companies,  before  a 
connection  had  been  established  between 
the  company  using  the  station  and  a  third 
company,  wnich  brought  such  third  com- 
pany into  competition  with  the  company 
to  whom  the  station  belonged — it  not  being 
clear  that  the  right  of  the  defendants  to  use 
the  station  was  not  intended  to  be  given 
by  their  special  Act — the  agreement  being 
open  to  tne  construction  tnat  the  extent 
and  terms  of  the  station  accommodation 
were  fh>m  time  to  time  to  form  the  subject 
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RECEIVER. 


of  reference  to  arbitration,  and  there  being 
no  award  specifying  the  time  at  which  it 
ehonld  determine ;  the  rival  or  competing 
company  having  also  been  in  existence  at 
the  time  the  agreement  was  made,  and  the 
plaintiffs  being  therefore  at  that  time  aware 
of  the  possibiuty  of  the  competition  after- 
wards arising  ;  and,  supposing  the  question 
to  be  doubtml,  the  balance  of  convenience 
preponderating  against  granting  the  in- 
junction, lb. 

RAILWAY  WORKS. 
See   Account — Jurisdiction. 

RATES. 

See  CHARrrABLE    Use  —  Trustee   and 
Cestui  que  Trust. 

REAX,  ESTATE. 

See  Alien — Conversion — Debtor   and 

CREDrroR. 

REAPPOINTMENT. 
See  Appointment. 

RECEIPT  CLAUSE. 
See  Separate  Use. 

RECEIVER. 
See  Ajppendix,  vol.  ix,  p.  1;  vol.  x,  p. 

Ixxi — General  Orders,  1796,  April  28 
— ^Motion. 

1.  A  mortgagor  having  only  a  life-inter- 
est in  the  mortgaged  premises,  and  a  mort- 
gagee having  a  charge  both  on  the  life-in- 
terest and  on  the  interest  in  remainder,  by 
a  joint  deed  appoint  a  receiver,  who  is  di- 
rected to  pay  certain  debts,  expenses,  and 
the  charge  on  the  life-interest,  and  to  keep 
down  the  interest  on  the  residue.  The 
mortgagee  dies,  and  afterwards  the  mort- 
gagor. The  receiver  continues  in  receipt 
of  the  rents  and  profits  after  the  death 
of  the  mortgagor,  and  ])ays  some  part  of 
the  rents  to  the  representatives  of  the  mort- 
gagee '.—Held,  that,  upon  the  construction 
of  the  deed,  the  possession  of  the  receiver 
was  not  the  possession  of  the  mortgagee  ; 
but  there  was  ground  for  an  inquiry  whe- 
ther the  representative  of  the  mortgagee 
had  by  any  acts  constituted  the  receiver  her 
agent  exclusivelv.     Jones  v.  Smith,      i.  43 

2.  Where  probate  or  administration  has 
been  granted  by  the  Ecclesiastical  Court,  a 
receiver  will  not  be  appointed  pending  liti- 
gation to  recall  probate  or  grant  of  admini- 
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stration,  unless  a  special  case  be  made  out  for 
such  appointment.  EendaUr.  Rendall^  i.  152 

3 .  W  nere  no  probate  or  administration  has 
been  granted,  it  is  of  course  to  appoint  a 
receiver  pending  a  bond  fide  litigation 
in  the  Ecclesiastical  Court,  to  determine 
the  right  to  probate  or  administration, 
unless  a  special  case  can  be  made  for 
refusing  such  appointment.  lb, 

4.  Ine  fact  tnat  the  litigation  in  the 
Ecclesiastical  Court  is  on  the  question  of 
which  of  two  allied  wills  shall  be  ad- 
mitted to  probate,  and  that  the  defendant 
in  the  suit  in  equity  is  named  executor  in 
both  wills,  is  not  a  ground  for  refusing  to 
appoint  a  receiver.  /6. 

5.  The  appointment  of  m  testamenttiy 
guardian  of  an  infant  by  his  fiither,  does 
not,  under  the  statute  12  Car.  2,  c  24, 
constitute  any  objection  to  the  appointment 
of  a  receiver  of  the  estate  |of  the  infimt 
Gardner  v.  Blane^  L  881 

6.  Where  there  are  several  trustees,  the 
disclaimer  of  some  of  them  is  not  alone  a 
sufficient  ground  for  the  appointment  of  a 
receiver,  without  the  consent  of  those  who 
remain.     Browell  v.  Reedy  i  4S4 

7.  Receiver  of  a  West  India  estate  ap- 
plied for  by  one  of  the  parties  entitled  to  a 
charge  thereon,  against  the  trustee,  refused 
notwithstanding  the  estate  was  depreciated 
in  value,  and  incumbrances  thereon  were 
increasing, — the  management  of  the  trus- 
tee not  appearing  to  be  improper.  BarkUy 
v.  Lord  lieay^  iL  808 

8.  Plaintiff,  entitled  to  a  l^acy,  char{^ 
on  a  West  India  estate,  subject  to  pnor 
debts  and  legacies  remaining  unpaid,  not 
entitled  to  have  a  receiver  appointed  over 
the  estate.    Faulkner  v.  Darnel.        iii.  204 

9.  In  suits  by  creditors  and  legatees  a 
receiver  was  appointed  of  the  rents  and 
profits  of  real  estate,  part  of  which  was 
copyhold.  The  death  of  the  last  tenant 
having  been  duly  presented  at  the  court- 
baron  of  the  manor,  proclamations  were 
made  for  the  next  tenant  to  come  in  and  be 
admitted,  and,  no  person  appearing,  the 
bailiff  of  the  manor  was  ordered  to  seize  the 
lands  quousque.  Declaration  in  ejectmoit 
at  the  suit  of  the  lord  was  afterwards 
served  on  the  terre-tenant ;  but,  on  the 
motion  of  the  receiver,  the  lord  was  re- 
strained by  injunction  from  prosecuting 
the  action.     Evelyn  v.  LewL%  iii.  472 

10.  A  receiver  appointed  to  get  in  pro- 
perty, part  of  whicn  ne  finds  in  the  posses- 
sion of  another  receiver,  ought  not  to  take 
proceedings  to  deprive  the  latter  of  such 
possession,  without  the  authority  of  the 
Court.     Ward  v.  Swift,  vi  312 

11.  A  motion  ought  not  to  be  made  for 
committal  on  the  ground  of  m  disturbance 
of  the  possession  of  m  receiver,  when  the 
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object  of  the  motion  is  merely  to  compel 
the  payment  of  costs,  after  the  question 
with  respect  to  the  possession  of  the  pro- 
perty has  been  settled.     Ward  v.  Swift, 

vi.  312 

12.  Where  there  were  two  suits  for  ad- 
ministration, and  a  motion  for  a  receiver  in 
each  suit  came  on  upon  the  same  day,  the 
receiver  was  appointed  in  both  suits,  and 
the  Court  gave  the  carriage  of  the  crder  to 
the  plaintiifs  by  whom  the  first  notice  of 
motion  for  the  receiver  had  been  given. 
HartY.  Tulk,  vi.  611 

18.  Upon  the  bill  of  an  equitable  mort- 
gagee, leave  was  given  to  serve  the  de- 
fendant, the  mortgagor,  before  appearance, 
with  notice  of  motion  for  a  receiver  (the 
bill  not  asking  for  an  injunction)  ;  and  the 
order  was  made,  upon  affidavit  of  service, 
for  the  appointment  of  the  receiver,  with 
liberty  to  the  parties  to  propose  them- 
selves, according  to  the  notice.  Meadon 
V.  Sealey,  vi.  620 

14.  It  is  not  necessary  to  bring  to  a 
hearing  a  suit  for  the  appointment  of  a 
receiver  pendente  lite.  Anderson  v.  Gui- 
chardf  ix.  275 

15.  A  receiver  was  appoint^  by  the 
Court  of  the  rates,  tolls,  duties  and  other 
property,  of  a  canal  and  railway  company, 
mcorporated  by  Act  of  Parliament,  not- 
withstanding that  the  Act  of  incorporation 
provided  that  a  committee  of  twelve  of  the 
proprietors  should  be  elected  at  every 
annual  general  meeting  to  manage  the 
affairs  of  the  company.  Fripp  v.  The 
Chard  Railway  Company;  Fripp  v.  The 
Bridgewater  and  Tautiton  Canal^  ^c,  Cos. 

xi.  241 

16.  Considerations  on  the  selection  of 
a  receiver  and  manager  of  the  property 
and  business  of  a  company,  so  as  to  avoid 
the  appointment  of  any  person  whose 
indiyiaual  pecuniary  interests  might  con- 
flict with  the  duties  of  his  office,  in  respect 
to  those  for  whose  benefit  the  appointment 
is  made.  Ih, 

RECITAL. 

See  Evidence — ^Production  of 
Documents. 


RECORDS. 

See  Taking  Bill  off  the  File. 

Production  of  the  original  records  of 
this  Court  at  trials  in  other  Courts.  Attor- 
ney'General  y,  Ray^  vii.  335 
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RECOVERY. 
See  Construction. 


RECTIFYING  DEED. 

1.  A  sum  of  money  was  charged  upon 
an  estate  as  portions  for  younger  children, 
according  to  the  appointment  of  the  parents 
to  take  eifect  after  their  deaths;  and  the 
parents,  in  contemplation  of  the  marriage 
of  their  daughter,   and  of  a    settlement 
which  her  intended  husband  proposed  to 
make,  appointed  £5,000,  part  of  the  sum 
so  charged,  to  the  daughter,  in  case  the 
marriage  should  take  effect.     By  a  settle- 
ment of  the  same  date,  a  jointure  was 
secured  to  the  daughter  by  the  husband. 
The  marriage  took  place,  and  some  years 
afterwards,  the  father  bemg  then    dead, 
an  arrangement  was  made  for  the  sale  of 
the  estate,  and  for  the  investment  in  the 
funds  of  the  sum  necessary  to  provide  for 
the  portions.     The  money  was  accordingly 
raised,  and  invested  in  tne  names,  amoiu^ 
others,  of  the  daughter  and  her  husband, 
and  a  declaration  executed,  in  which  the 
trusts  of  the   stock  purchased  with  the 
£5,000  was  declared  to  be  (subject  to  the 
Ufe  mterest  of  the  mother^  for  the  daugh- 
ter absolutely.      After  the  death  of  the 
father  and  mother  and  the  husband,  the 
Court,  at  the  suit  of  the  representative  of 
the  husband,  rectified  the  declaration  of  trust 
by  declaring  the  £5,000  to  be  the  property 
of  the  husband,  inasmuch  as  it  did  not  ap- 

Eear  that  the  husband  intended  to  oart  with 
is  interest  in  the  fund,  or  do  more 
than  approve  of  the  change  of  security: 
the  declaration  of  trust  omitting  any  recital 
of  the  settlement  on  the  marriage,  and  it 
appearing  from  the  letters  which  had 
passed  between  the  soHcitors  of  the  parties, 
when  the  declaration  was  made,  that 
neither  of  such  soUcitors  was  aware  of  that 
settlement,  or  of  its  effect  as  to  the  portion 
of  the  daughter.  Ashhurst  v.  MUl,  Mill  v. 
Ashhurst,  vii.  502 

2.  Variation  of  the  effect  of  a  deed, 
made  for  the  purpose  of  carrying  into 
effect  a  family  arrangement,  where  it  con- 
tained a  declaration  of  right  inconsistent  with 
the  actual  rights  of  the  parties,  and  there 
was  no  evidence  that  the  mconsistency  was 
known  to  or  contemplated  by  the  parties 
or  then:  solicitors,  or  that  then:  actual 
rights  were  intended  to  be  altered.  Ih, 

RECTIFYING  SETTLEMENT. 

In  a  marriage  settlement  the  property 
of  the  wife  was  conveyed  and  assigned  in 
trust  for  the  wife  for  life  for  her  separate 
use,  remamdcr  to  the  husband  for  his  life, 
remainder  to  the  children  of  the  marriage, 
and.  in  default  of  issue  of  the  marriage, 
to  the  brother  of  the  wife  and  his  children. 
After  the  marriage  the  husband  and  wife  filed 
their  bill,  chargmg  that  the  brother,  who 


BECnmNG  SETTLEMENT. 

was  one  of  the  trustees  of  the  settlement, 
in  concert  with  the  solicitor's  clerk,  who 
took  the  instructions  for  and  attended  the 
execution  of  the  settlement,  had  fraudu- 
lently omitted  or  erased  from  the  deed  a 
seoeral  power  of  appointment  bj  the  wife 
in  default  of  issue  of  the  marriage,  and 
prating  that  the  settlement  might  be 
rectifira  by  ioscrting  such  a  power.  The 
vifc  did  not  prove  the  instmctiona  for 
the  insertion  of  such  a  {Mwer,  nor  the 
fraud  in  omitting  or  erasing  it ;  but  it 
Appeared  by  the  evidence  that  the  power 
had  been  introduced  in  the  draft  settle- 
ment prepared  by  counsel,  and  also  in  the 
engrossment ;  and  the  answer  of  the 
brother  stated  that,  the  power  having  been 
noticed  by  hJT"  when  the  engrossment  was 
read  over  to  him,  he  objected  to  it,  as  not 
being  according  to  his  understanding  of 
the  intentions  of  the  wife,  when  the  soli- 
eltor's  clerk  admitted  it  was  not^  and 
struck  it  out.  The  Court  held  that  it  was 
the  duty  of  the  brother,  as  one  of  the 
tnutees,  not  to  have  permitted  the  power 
to  be  struck  out  without  the  express  Erec- 
tions of  the  intended  wife  on  that  point; 
uid  that  relief  might  be  given  in  the  suit, 
subject  to  the  question  whether  the  wife 
knew,  when  she  executed  the  settlement, 
that  it  did  not  contun  the  power.  Har- 
bUge  V.  Wogan,  v.  268 

REDEMPTION. 

See  ANNUrrr^BuiLDiNG  Society — Cosia 
— Decree —  Escheat  —  MoRxaAas — 

MORTOAOOB     AND     MORTQAOEE — SpK- 

CiFic  Performance. 

EEDEMPTION  SUIT. 
See  MoRTOAOOR  and  Mortoaoee. 

KEDUCTION  INTO  POSSESSION. 
See  Husband  and  Wife. 

BE-EXAMINATION. 
See  Evidence — Witness. 

REFERENCE. 

See  Atpendix,  vol.   is,   pp.  1,  Luxvi— 

Decree. 

REFERENCE  OF  TITLE. 

See    DisMissAi.  op  Bill — Veni>or    akt 

Purceaser. 

REFERENTIAL  GIFT. 
SeelJUiACT. 


RELEASES  TO  USES. 


REHEARING. 
See  Stat  of  Froceedixgs. 
Cause  set  down  again  for  hearinz  os 
further  direcdouB,  on  the  petition  of  de- 
fendants out  of  the  juiisdietion  at  the  first 
hearing,  who  subsequently  appeared,  in 
order  to  enable  them  to  app^  from  the 
decree.    Prendergail  v.  LuJuiu/bm,  v.  177 

RELEASE. 

See  Debtor   and    Creditob — Iktaxt— 

JuHiSDicnoN— PARruXKBHip. 

1.  By  a  deed  conveying  the  real  and  pa- 
sonsl  estate  of  a  debtor  to  tmatees  for  tbt 
benefit  of  his  creditors,  the  creators  eie- 
cuting  the  deed  covenanted  tbat  it  shoold 
operate  and  enure,  and  might  be  pleaded 
in  bar,  as  a  good  and  effectual  rdeaM  and 
discharge  oraO  and  all  manner  of  aetkni, 
suits,  bills,  bonds,  writings,  obligilim, 
debts,  duties,  judgments,  extents,  execn- 
tions,  clums,  and  Amanda,  both  st  law  and 
'    equity,  which  they  or  any  of  them  bvl 

might  have  against  the  d^itor  or  lui 
estate  or  effects,  for  or  by  reason  trf*  iB  (■ 
any  of  the  debts  or  engagements  to  than 
respectively  due  or  owing  by  him ;  aoeli 
covenant  not  to  destroy  any  morta^ 
pledge,  lien,  or  other  specific  aecnrity  wnkb 
any  creditor  possessM  : — SeU,  ugtai  tbc 
constructJon  of  the  entire  deed,  that  snct 
general  words  had  not  the  effect  of  releaKng 
a  judgment  previously  obtained  by  one  a 
the  creditors  who  ezeented  the  deed,  so  u 
to  affect  the  priority  of  the  creditor  as  be- 
tween himself  and  a  judgment  creditor  who 
was  not  a  party  to  the  deed,  or  so  as  to 
preclude  the  jndgment  creditor  who  exe- 
cuted the  deed  from  enforcing  the  i^t 
which  the  judgment  gave  him  as  agannt 
the  estate  vested  in  the  trustees.  Sqtan  v. 
Ford,  ii.  47 

2.  Principles  of  the  Court  in  gniBg 
effect  to  the  intention  of  tlie  parties  to  a 
general  release,  with  reference  to  the  re- 
strictive clauses  which  it  contains,  or  to  the 
purpoees  for  which  it  is  made.  S.  C,  iz.55 

3.  Effect  of  a  general  release  by  a  party 
entitled  to  a  charge  on  real  estate  secured 
by  a  term  of  years  to  the  tmstees  of  tbc 
term,  the  term  itself  not  hang  taapted  <* 
merged.     Ctiffbrd  v.  CHfford,  a.  6Ti 


RELEASES  TO  USES. 

Ste  TRNt>OB  AND  PiTBCBAOB. 


EELIGIOUS  PURPOSE. 


REMOTENESS. 


RELIGIOUS  PURPOSE. 
See  CnARiTY. 

REMAINDER. 

See    Construction — Joint    Tenancy — 

Remoteness. 

REMEDY  AT  LAW. 
See  Paiitnersuip. 

REMOTENESS. 
See  Devise— Legacy. 

1.  In  a  devise  of  real  estate  upon  trust 
for  the  daughter  of  the  testator  for  her 
life,  and  from  and  alter  her  decease  to  con- 
vey such  estate  unto  and  equally  between 
and  among  all  and  every  the  child  and 
children  of  the  daughter  who  should  live 
to  attain  the  age  of  twenty-three  years, 
and  to  his,  her,  and  their  heirs  and  assigns 
for  ever ;  and  in  case  there  should  be  no 
fuch  child  or  children,  or,  being  such,  all 
of  them  should  die  under  twenty-three 
without  issue,  then  over,  with  power  to 
apply  for  maintenance  ;  the  interest  of  such 
cnila's  share,  notwithstanding  such  child^s 
share  should  not  be  then  absolutely  vested 
— ^the  limitation  to  the  children  of  the 
daughter  and  the  limitations  over  on  de- 
fkult  of  such  children,  are  void  for  remote- 
ness.    Bull  V.  Pritchard,  v.  567 

2.  Devise  and  bequest  of  freehold  and 
leasehold  estates  to  trustees,  upon  trust, 
after  paying  certain  annuities,  to  settle  the 
same,  so  that,  as  nearly  as  the  rules  of  law 
and  equity  would  permit,  the  testator's  six 
younger  children  snould  receive  the  rents 
and  profits  in  equal  shares  during  their 
lives,  with  benefit  of  survivorship  if  any 
of  them  should  die  without  leaving  issue, 
and,  if  any  should  die  leaving  issue,  that 
the  child  or  children  of  him  or  her  so 
dving,  during  the  lives  of  his  said  other 
cnil£-en  and  of  the  survivor,  should  take 
the  share  of  him  or  her  so  d3dng  of  the  said 
rents  and  profits ;  and  that,  upon  the  death 
of  all  his  said  otKer  children,  as  to  the  lease- 
hold estates,  the  same  to  go  and  belong  to 
the  issue  of  his  said  other  children  for  their 
respective  lives,  in  equal  shares,  with 
benefit  of  survivorship ;  and  as  to  the  free- 
hold estates,  the  issue  of  his  said  children 
to  take  the  rents,  profits,  and  proceeds 
thereof  for  their  respective  lives,  in  equal 
shares,  with  benefit  of  survivorship  in  case 
of  the  death  of  anv  of  such  issue  without 
leaving  issue,  and  if  any  of  such  issue  of 
his  said  children  should  die  leaving  issue, 
the  child  and  children  of  him  or  her  so 
dying,  during  the  Uvea  of  such  issue  of  his 


said  children  and  of  the  survivor  of  them, 
should  take  the  share  of  him  or  her  so 
dyin^ ;  and  afler  the  death  of  all  the  issue 
of  his  said  children,  then,  as  to  the  said 
leasehold  estates,  the  same  to  go  and 
belong  to  the  child  and  children  of  such 
issue  absohitely  as  tenants  in  common ;  and 
as  to  the  said  freehold  estates,  in  case  the 
issue  of  his  said  children,  or  any  of  them, 
should  leave  issue  living  at  the  decease  of 
the  last  survivor  of  the  said  issue,  then 
that  the  same  should  be  to  the  use  of  the 
child  and  children  of  the  bodies  of  the 
issue  of  his  said  children,  and  of  the  heirs 
of  the  body  and  respective  bodies  of  such 
child  and  children,  and,  if  more  than  one, 
equally  to  be  divided  amongst  them  as 
tenants  in  common  ;  and  if  there  should  be 
a  failure  of  issue  of  the  body  or  bodies  of 
any  such  child  or  children,  then,  as  to  the 
onginal  and  accrued  shares  of  such  child 
or  children  w^hose  children  should  so  fail, 
to  the  use  of  the  remaining  and  other  ana 
others  of  the  said  children,  and  the  heirs  of 
the  body  or  bodies  of  such  remaining  and 
other  cnildren,  and,  if  more  than  one, 
equally  as  tenants  in  common ;  and  in 
default  of  such  issue  of  the  issue  of  his 
said  children,  to  the  use  of  the  right  heirs 
of  the  testator.  The  six  younger  children 
of  the  testator  survived  him.  Some  of 
them  had  children  at  the  time  of  his  death, 
and  some  had  children  bom  after  his 
death  : — Held,  that  the  six  younger  chil- 
dren of  the  testator  took  life  interests  in 
both  the  freehold  and  leasehold  estates, 
with  remainder,  as  to  the  freeholds,  to  the 
children  of  such  younger  children  as 
tenants  in  common  in  tail,  with  cross  re- 
mainders between  and  amons  them,  and 
the  ultimate  remainder  to  the  testator's 
right  heirs ;  and,  semhle^  that  the  same 
children  of  such  younger  children  (after 
the  decease  of  the  last  survivor  of  their 
respective  parents,  the  tenants  for  life) 
take  absolute  interests  in  the  leaseholds. 
Williams  v.  Teale,  vi.  289 

3.  That,  in  considering  the  validity  of 
the  limitations,  the  state  of  the  family  at 
the  death  of  the  testator  (and  not  at  the 
date  of  his  will)  is  to  be  r^arded ;  and, 
therefore,  if  a  gift  be  to  such  of  the  children 
of  a  particular  parent  as  shall  attain  a 
greater  age  than  twenty-one  years,  and  the 
parent  die  in  the  lifetime  of  the  testator, 
and  the  class  be  ascertained  at  the  testator^s 
death,  the  gift  is  valid.  Ih, 

4.  That  the  limitation  to  the  unborn 
children  of  the  testator's  children  for  their 
lives  was  not  void  for  remoteness  only, 
because  it  was  a  gift  to  persons  who  might 
be  unborn  at  the  death  of  the  testator,  lb, 

6.  That  where,  upon  the  decease  of  the 
testator^s  **  clul^en,'*  the  estate  was  ffYea 


REMOTENESS. 


RENEWAL  OF*  LEASE. 


to  the  "  issue"  of  such  children,  and  where 
it  was  given  over  in  case  the  testator's 
**  children"  should  die  "  without  leaving 
issue,"  and  in  like  uses  of  the  word  issue, 
the  word  **  issue"  must  be  read  "  child  or 
children,"  although,  in  other  parts  of  the 
will,  it  might  be  necessary  to  read  the 
word  "  issue"  in  a  different  sense.  Tb, 

6.  A  gifl  of  residuary  estate  in  trust  for 
such  chud  or  children  of  A.,  as  being  a  son 
or  sons  should  live  to  attain  the  age  of 
twenty-five  years,  or  being  a  daughter  or 
daughters  should  live  to  attain  that  a^e  or 
inarry,  equally  to  be  divided  between  uiem, 
if  more  than  one  ;  but  if  but  one,  then  the 
whole  to  that  one,  their,  his,  or  her  heirs, 
executors,  administrators,  or  assigns,  ac- 
cording to  the  nature  and  quality  tnereof ; 
provided  that,  if  any  of  them  should  die 
under  such  age  or  time  as  aforesaid  leaving 
issue  him  or  her  surviving,  such  issue 
should  take  the  same  share  as  his,  her,  or 
their  parents  attaining  such  age  as  aforesaid 
would  have  done ;  with  provision  for  ap- 
plying the  income  of  the  share  of  every 
such  child,  or  his  or  her  issue,  or  a  suffi- 
cient part  thereof,  in  their  maintenance 
and  education,  and  for  an  application  of  a 
reasonable  part  of  the  expectant  share  of 
any  such  child  or  their  issue  to  his,  her,  or 
their  advancement,  notwithstanding  their 
minority : — Held  to  be  void  for  remoteness. 
Boreham  v.  Bignall,  viii.  131 

7.  The  plaintiffs  claiming  to  be  residuary 
legatees,  but  failing  in  that  claim  on  the 

f  round  of  the  remoteness  of  the  bequest,  a 
eclaration  was  made  of  the  invalidity  of 
the  trusts  ;  and  the  costs  of  the  suit  were 
paid  out  of  the  estate.  lb. 

8.  The  testator  directed  the  application 
of  the  surplus  income  of  his  estate  for  the 
maintenance  of  his  children  during  their 
minority  or  apprenticeship,  and  the  appli- 
cation of  certam  sums  for  their  advance- 
ment ;  and  afler  his  youngest  child  should 
have  attained  twenty-one,  he  directed  his 
executors  to  divide  any  surplus  in  their 
hands,  every  three  years  during  his  wife's 
life  or  widowhood,  and  afler  her  death  or 
marriage  every  year,  equally  amongst  his 
children,  or  their  heirs  instead  of  any  one 
that  might  happen  to  be  dead,  until  the 
expiration  of  fifty  years  from  the  time  of 
his  death  ;  and  that,  at  the  end  of  the  said 
fifly  years,  his  executors  should  sell  his 
remaining  estate,  and  pa}',  discharge,  or 
divide  the  money  for  the  same  amongst  his 
children  (naming  them),  or  any  of  their 
heirs  in  their  stead ;  and  if  any  of  his  said 
children  should  die  without  lawful  issue, 
such  share  or  shares  of  those  so  dying  to 
belong  to  the  survivors  or  their  lawful 
heirs,  equally  i—Held^  that  the  Court  could 
not  read  "or"  as  "and,"  where  the  pur- 

672 


pose  was  manifestly  substitution  of  objects, 
and  not  succession.  Speakman  v.  Speakman^ 

viii.  180 

9.  That  the  word  "heirs"  must  be  con- 
strued  "  issue,"  and  not  "  childrOT ;"  and 
that  it  was  not  a  ground  for  departing  from 
such  meaning  that  the  conaequence  of  ad- 
hering to  it  would  be  to  render  the  will 
void  lOT  remoteness.  Ih. 

10.  That  the  words  of  the  gift  did  not 
direct  a  substitution,  once  for  all,  of  persona 
to  take  each  child's  share  at  a  given  time 
not  too  remote;  but  contained  a  ranning 
direction  to  tiie  trustees,  to  pay  the  incopie 
from  time  to  time,  during  the  whole  period 
of  fifty  years,  to  the  chudren,  or,  in  case 
of  their  deaths,  to  such  of  their  lineal 
descendants  as  might  firom  time  to  time 
come  in  esse.  ^* 

11.  That  the  limitations  of  the  property 
at  the  end  of  the  term  of  fifty  years  were 
void  for  remoteness.  Ih. 

12.  After  a  devise  to  A.  for  life,  with 
remainder  to  all  and  every  the  child  and 
children  of  A.  for  their  lives,  in  equal 
shares,  a  devise  over,  after  the  decease  of 
any  or  either  of  such  child  or  children,  of 
the  part  or  share  of  him,  her,  or  them  so 
dying,  unto  his,  her,  or  their  child  or 
children,  begotten  or  to  be  begotten,  and 
to  his,  her,  or  their  heurs  for  ever,  as  ten- 
ants in  common,  is  good  as  to  the  children 
of  such  children  of  A.  as  were  living  at 
the  death  of  the  testator,  for  the  ^  to 
them  must  take  effect,  if  at  all,  withm  the 
limits  allowed  by  law;  and  the  gift  to 
every  member  oi  the  class  of  children  is 
single  and  independent  of  the  gift  to  every 
other  member  of  the  same  class,  and  can- 
not be  affected  by  the  result  of  the  gift  as 
to  such  other  members.     Cattlin  v.  Brow%, 

xi.  372. 

RENEWAL. 
See  Covenant. 


RENEWAL  OF  LEASE. 

See  Specific    Performance  —  Vendor 
AND  Purchaser. 

1.  Equity  will  not  decree  the  specific 

I>erformance  of  a  covenant  by  the  mesne 
andlord  with  his  lessee  for  the  renewal  of 
the  lease,  after  the  lessee  has  wilfully 
neglected  or  refused  to  renew:  and  the 
non-payment,  after  demand,  or  the  fine 
which  the  mesne  landlord  has  paid  to  the 
superior  landlord,  amounts  to  such  n^ect 
or  refusal.     Chesterman  v.  Alann^     ix.  206 

2.  An  under-lessee  who  is  not  himself 
bound  to  take  a  renewal  of  his  lease,  but 
who  is  entiUed  to  the  benefit  of  a  covenant 
by  his  lessor  for  the  renewal  of  hia  unto- 


RENEWAL  OF  LEASE. 


REPRESENTATIVES. 


lease,  upon  payment  of  his  proportion  of 
the  fines  and  expenses  of  a  renewal  by  the 
superior  landlord,  ought,  if  he  complains 
of  the  amount  of  such  proportion  required 
from  him  by  the  mesne  landlord,  to  apply 
without  delay  to  a  court  of  equity  to  assess 
the  sum  which  he  ought  to  pay,  submitting 
himself  to  the  jurisdiction  of  that  court,  to 
compel  him  to  pa^  a  reasonable  stun ;  and 
if,  instead  of  making  such  application,  and 
after  notice  from  his  mesne  landlord  that 
the  fine  must  be  paid  in  a  certain  time  or 
his  right  will  be  excluded,  he  should  delay 
the  payment,  the  objection  that  the  sum 
demanded  from  him  was  unreasonable,  will 
not  excuse  his  laches.  Ih, 

8.  The  time  from  which  the  lessee  will 
be  deemed  to  have  neglected  or  refused  to 
renew,  is  not  to  be  computed  from  the 
latest  time  at  which  the  mesne  landlord 
might  have  procured  a  renewal ;  but  from 
the  time  at  which  he  applies  to  the  under- 
lessee  to  contribute  to  the  fine  and  ex- 
penses of  the  renewal  which  he  is  about  to 
obtain  or  has  obtained.  Ih* 


RENT. 

See  Conversion — ^Equitable  Set-off — 
Statutes,  Construction  of,  4  j*  5 
WiU,  4,  c.  22. 

RENT-CHARGE. 
See  Devise. 

RENTS  AND  PROFITS. 
See  Charge. 

REPAIRS. 
See  Suip. 

REPLEVIN. 
See  Penalties. 


REPLICATION. 

See  Appendix,  vol.  ix,  p.  Ixxxvii — ^Dis- 
missal op  Bill — Evidence — General 
Orders  1842,  Oct,  r.  xxiu — Plead- 
ing. 

1.  The  application,  imder  the  15th  Order 
of  1828,  for  leave  to  withdraw  replication 
and  amend  the  bill,  is  not  sufficiently  sup- 
ported by  an  affidavit  of  the  solicitor  of  the 
plaintiff  that  the  proposed  amendment  is 
material.    Phillips  v.  Goding,  i.  40 

2.  A  plaintiff,  who,  upon  a  motion  to  dis- 
miss his  bill  for  want  of  prosecution,  has 
undertaken  to  speed  the  cause,  accoi^nff 
to  the  tenns  of  the  16th  Order  of  1881,  m 
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not  bound  to  file  a  replication  within  three 
weeks  from  the  date  of  his  undertaking,  if 
he  does  not  require  a  commission  to  exa- 
mine witnesses.    Darby  v.  Smak,      i.  490 

3.  iVfler  replication  had  been  filed,  the 
defendant  became  entitled  to  move  to  dis- 
miss the  bill  before  the  Orders  of  May,  1845, 
came  into  operation.  On  motion  after- 
wards, leave  was  given  to  the  plaintiff  to 
file  a  replication  under  the  new  orders, 
within  a  week,  and  if  not,  the  bill  to  be 
dismissed.     Brandt  v.  EppSj  iv.  343 

4.  The  Court  will  not,  as  of  course,  or 
except  in  cases  of  necessity,  ^ve  the  plain- 
tiff leave,  under  the  reservation  in  the  9drd 
Order  of  May,  1845,  to  file  more  than  one 
replication  in  the  same  cause.  Stinton  v. 
Taylor,  iv.  608 

5.  The  exclusion  of  the  time  of  vacation 
fVom  the  computation  of  tune  for  filing  re- 
phcations,  in  the  4th  article  of  the  14th 
Order  of  May,  1845,  does  not  apply  to  the 
time  for  filing  replications  generally,  but 
only  to  the  time  for  filing  replications  under 
the  exigencies  of  the  41st  article  of  the  6th 
Order  of  May,  1845.  lb. 

6.  AVhere  a  plaintiff  had  by  mistake 
submitted  to  an  order  limiting  him  to  a 
tune  for  filing  his  replication  as  against 
some  defendants,  the  uourt  refused,  on  a 
motion  ex  parte,  to  give  him  liberty  to  file 
another  replication  against  the  other  de- 
fendants, but  permitt^  him  to  move,  on 
notice,  for  leave  to  withdraw  the  replica- 
tion, or  that  publication  might  be  enlarged. 

lb, 

7.  Orders  giving  leave  to  the  plaintiff  to 
file  a  replication,  and  to  set  down  the  cause 
as  against  the  defendants  who  had  appeared 
and  answered  ;  upon  affidavit  that  another 
defendant  could  not  be  four.:!  to  be  served 
with  process,  the  plaintiff  being  unable  to 
make  the  suit  effectual  against  such  other 
defendant  under  any  of  the  General  Orders 
of  the  Court.    Mores  v.  Mores^        vi.  127 

REPORT. 
See  Contempt — ^Exceptions. 

1.  On  the  reference  of  an  answer  for  in- 
sufficiencv,  if  the  Master's  report  be  not 
made  within  a  fortnight,  and  the  Master 
does  not  within  that  time  certify  that  he 
enlarged  the  time  for  making  the  report, 
the  report  afterwards  made  on  the  same 
reference  will,  under  the  12th  General 
Order  of  1828,  be  irregular.  Kaye  v. 
Wall,  iv.  283 

2.  It  is  not  material  whether  the  certifi- 
cate of  enlargement  of  time  be  JUed  or  not 
— semble,  lb, 

REPRESENTATIVES. 
See  Lboacy. 


REPUBLICATION. 


REVOCATION. 


REPUBLICATION. 

See  Statutes,  Constkuction  of,  7  Will.  4 
fl- 1  Vict.  c.  26,  8.  84. 

REPUDIATION  OF  SUIT. 
See  Joint-Stock  Company. 

REPUTATION. 
See  Vbnue. 

RES  INTER  ALIOS  ACTA. 
See  Agreement. 

RES  JUDICATA. 
See  Co-Defendants— Jurisdiction. 

RESCINDING  CONTRACT. 
See  Vendor  and  Purchaser. 

RESIDUARY  DEVISE. 
See  Von)  Deyiss. 

RESIDUARY  ESTATE. 
See  Joint  Tenancy. 

RESIDUARY  LEGATEE. 

See  Debtor  and  Creditor — Legacy — 
Legatees — Power — ^Tenancy  in  Com- 
mon. 

RESIDUARY  SHARE. 

A  gifl  by  a  will,  of  one-sixth  of  the  tes- 
tatrijTs  residuary  estate  to  S.  W.,  revoked 
by  a  codicil,  and  the  same  sixth  given  to  S.  W. 
for  life,  with  a  direction,  after  her  decease, 
to  pay  a  legacy  thereout,  and  that  the  re- 
mainaer  or  such  sixth  should  sink  into  the 
residue  of  her  Tthe  testatrix's)  personal  es- 
tate, and  be  disposed  of  accordingly: — 
Held,  that  the  remainder  of  the  sixth  sliare 
of  the  residue  was  not  thereby  given  to  the 
other  residuary  legatees,  but  was  undis- 
posed of.    Humble  v.  Shore,  vii.  247 

RESIDUE. 
See  Lapse. 

RESOLUTION. 
See  Joint  Stock  Cobcpany. 

RESTORATION  OF  BILL. 

iSee  Demurrer. 
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RESTRAINT. 
See  Alienation. 

RESTRAINT  ON  ALIENATION. 
See  Husband  and  Wife. 


RETAINER. 

See  Administration — Costs — Equitable 

Set  Off. 

The  representative  of  a  deceased  executor, 
in  accounting  for  the  executor's  receipts  of 
the  trust  estate: — Held^  not  to  be  entitled, 
by  way  of  discharge,  to  the  amount  of  t 
debt  owing  to  the  executor  from  his  testa- 
tor, without  evidence  of  retainer  of  the 
debt  by  the  executor  in  his  lifetime :  the 
amount  can  only  be  claimed  as  a  debt 
against  the  estate.  Burge  v.  Bruttouj  ii.  S73 

REVERSAL  OF  OUTLAWRY. 
See  Outlawry. 


REVERSION. 

See  Husband  and  Wife — ^Mobtoaob— 

PARTisa. 

REVERSIONARY  INTEREST. 
See  Joint  Tenancy— Mobtoaoor  aot 

MORTGAQEB. 

REVIVOR. 

See  Abatement — Costs — ^Decree — Lu- 
nacy— Plea — Substituted  Sebvick— 
Taxation. 

REVIVOR  AND  SUPPLEMENT. 
See  Appendix,  vol.  ix,  pp.  li,  Ixxxviii; 

vol.  X,  p.  XXXI. 

REVOCATION. 

See  Ademption — Appointment — ^Debtob 
AND  CREDrroR — Heir-at-Law — Resi- 
duary Share — Voluntary  Deed- 
Voluntary  Instrument. 

Where  a  will  was  written  in  ink,  and 
formaJly  executed,  and  the  testator  after- 
wards drew  a  line  in  pencil  through  t 
clause  in  the  will : — Heldy  that  the  erasme 
in  pencil  raised  no  presumption  of  revoca- 
tion; and  diat,  without  other  explanatioo, 
it  was  nroperly  regaided  not  as  a  levocar 
tion  of  tne  clause,  but  as  merdy  delibera- 
tive, or  indicative  of  some  fatxue  and  in- 
ooii^dete  puipoee.  i^Vtnicit  t.  Qmer,i.» 


BULE  OF  COTJBT. 

RULE  OF  COUBT. 
See  AwABD. 
An  kgreement  to  dismiH  a  bill  of  this 
Court,  entered  into  by  the  pluntiff  and  de- 
foid&nU  in  the  suit,  at  the  trial  of  an  ac- 
tion, and  made  a  rule  of  the  Court  of  law, 
enforced  as  a^nst  the  parties,  by  motiou 
in  the  cause,  m  this  Court.  Tebbut  v.  Potter, 


BtfLE  TO  SET  ASIDE  JUDGMENT. 
See  JujuaoicnON. 

SALE. 
See  AfPEMDtx,  vol.  x,  pp.  vii,  Izxiv — 
Chabity — Conduct   of    Sale — Cok- 
TiBaiON— Dower — ^Equitable  Mort- 
GAOKE —  FoRECLoansB  —  Uobtgaqor 
AMD  MOBTOAQE — Fastieb — Statutes, 
CONBTBUCnON  OF,  IWiU.  4,  c.  60. 
A  GonTeyauce  of  an  estate  to  A.,  in  trust 
that   the    same  should  stand  cbai^eable 
vith  B  sum  of  money  iad  intereet,  and 
■object  thereto  in  trust  for  B.,  withapower 
of  sale  by  A.,  upon  non-payment  after  no- 
tice, entitles  him  to  the  aid  of  the  Court  in 
effecting   a   sale.      Sampson   t.   Patlison, 
i.  633 


See  Seqcsstratioit. 

SALE  OF  SHARES    BY  DIRECTOR 

TO  THE  COMPANY. 

See  Joibt-Stock  Company. 

SALE  UNDER  DECREE. 

iSwYEKDOR  AMD  FtniCEAfiEB. 

sale  before  the  master. 
5m  Contract. 

SALE  IN  FORECLOSCEE  SUITS. 
See  Appenpix,  toL  ix,  p.  liiL 

SALE  AND  EXCHANGE. 
See  Consteuction. 

SATISFACTION. 
See  Portion. 
1.  A  trust  ftmd,  to  which  a  &ther  waa 
entitled  for  Ufe,  and  his  son  and  daughter 
in  remainder,  was  sold,  and  the  proceeds 
nedved  by  the  fttber.  Sahseqaentlr,  on 
the  marriage  of  the  daughter,  the  Uher 
Mttled  property  for  ha  benefit  of  a  laiger 


value  than  the  proceeds  of  the  tnut  fimd : 
Held,  that  the  claim  of  the  daughter 
SffainBt  the  father  in  respect  of  her  share 
of  the  proceeds  of  the  tntst  fund  mnat  be 
presumed  to  be  satisfied  by  the  settlement. 
Plunkett  V.  Lewie,  iii.  316 

2.  That  neither  the  expression  in  the 
settlement  of  the  consideration  of  natural 
love  and  affection,  nor  the  ignorance  of  the 
husband  of  the  rights  of  the  wife  in  the 

;  fund,  had  the  effect  of  excluding  the 
presumption  of  satiefaction.  lb. 

3.  Evidence  is  admissible  either  to  sup- 
port or  rebut  the  presumption — KmbU.  lb. 

i.  Whether  in  the  case  of  a  portion  of 
the  precise  amount  of  the  debt,  the  expres- 
sion of  natural  love  and  affection,  as  the 
consideration  for  the  settlement,  miriit  not 
be  material  on  the  question  of  ■adn'sctioit 
— quare.  lo. 

S.  Advances  made  by  a  lather  to  his  SOS, 
simpliciter,  not  a  purchase  or  satiafiiction  c£ 
theclaimofthesontotheproceedsof  atrurt 
fond  belonging  to  the  son,  possessed  by  the 
father  after  such  advances.  S.  C,    iiL  330 

SCANDAT... 
See  Costs. 


See  Affxkdix,  vol.  ix,  p.  liv ;  vol.  X,  pp. 
xzxi,    Ixxiv  —  Chaioty  —  Chuech- 


SCHOOL. 
See  Fexk  School— Geajoub  School. 

SCHOOLMASTER. 
See  JmtiSDicnoN. 

SCIRE  FACIAS. 
See  SuBsnTUTBD  Sebtice. 

SCOTCH  ENTAIL. 
See  PABTma. 

SCOTCH  ESTATES. 
See  Jurisdiction. 

SCRIP. 
See  JuRisDicnoM. 

SCBIF-HOLDEB. 
See  Jonra-SrooE  Cokfamt. 

SECRET. 
Sm  iRjaHonoH. 


SECRET  TRUST. 


SERVICE. 


SECRET  TRUST. 
See  Trustee  and  Cestui  que  Trust. 

SECURITY. 

See  Fines  on  Renewal — Jurisdiction — 
Order — Stay  of  Proceedings — Ven- 
dor AND  Purchaser. 

SECURITY  FOR  COSTS. 

iS€«  Plaintiff — Plaintiff  oxrr  of 
Jurisdiction. 

The  plaintiff  in  a  cross  suit  (impeaching 
an  instrument  which  the  original  suit  seeks 
to  enforce)  although  residing  out  of  the 
jurisdiction,  is  not  hound,  as  against  the 
Dlaintiff  in  the  original  suit,  to  give  security 
for  costs.     Vincent  v.  Hunter,  v.  320 

SEPARATE  MAINTENANCE. 
See  Husband  and  Wife. 

SEPARATE  USE. 

See  Husband  and  Wife. 

1.  The  testator  directed  an  annuity  to 
be  paid  by  the  trustees,  appointed  by  his 
will,  into  the  proper  hands  of  his  daughter 
A.,  the  wife  of  L.,  for  her  own  proper  use 
and  benefit : — Heldy  that  it  was  not  a  trust 
for  the  separate  use  of  the  daughter. 
Blacklow  y.  Laws^  ii.  49 

2.  Construction  of  a  clause  framed  to 
restrain  anticipation  by  a  married  woman 
of  property  settled  to  her  separate  use. 
Harrop  v.  Howard,  iii.  624 

3.  It  is  not  necessary  in  all  cases  that 
negative  words  should  be  introduced  in 
the  receipt  clause  to  complete  the  restraint 
on  anticipation,  for  that  clause  must  be 
construed  to  relate  to  the  income,  subject 
to  such  restraints  as  are  imposed  by  the 
former  part  of  the  settlement.  lb. 

SEPARATION. 
See  Husband  and  Wife. 

SEQUESTRATION. 

1.  Where  a  sequestrator  obtains  posses- 
sion of  property,  as  belonging  to  the  party 
against  whom  the  process  issued,  and  such 
property  is  claimed  by  a  third  person, 
the  mode  of  trying  the  right  is  in  the  dis- 
cretion of  the  Court.  Empringham  v.  Short, 

iii.  461 

2.  A  sequestration  on  mesne  process 
will,  in  a  jjroper  case,  be  executed,  and 
the  Court  will  direct  the  tenants  to  attorn 
to  the  sequestrators;  but  will  not,  until 
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the  amount  of  the  costs  is  ascertained,  nor 
except  for  the  purpose  of  paying  such 
ascertained  amount  ofcosts,  direct  the  sale  of 
goods  seized  under  the  sequestration,  even 
though  the  value  of  the  goods  be  gradually 
absorbed  by  the  expenses  of  keeping 
them.     Goldsmith  y.  Goldsmith,  v.  1^ 

SERVANT. 

1.  A  bequest  of  a  year's  wa^es  to  each  of 
the  servants  of  the  testator  living  with  him 
at  his  decease,  who  should  then  nave  lived 
three  years  in  his  service  : — Held,  not  to 
exclude  servants  of  the  testator  living  in 
a  different  house  from  that  in  which  the 
testator  Uved,  but  to  exclude  servants  not 
hired  by  the  year ;  and  Jield,  therefore, 
tibat  a  gardener,  employed  at  weekly,  wages 
(although  paid  at  irregular  intervals),  was 
not  entitled  to  the  benefit  of  the  bequest 
Blackwelly.  Pennant,  ix.  bbl 

2.  Whether  the  words  "  living  with  me,** 
as  applied  to  servants,  should  not  be 
understood  "  living  m  my  service" — quare. 
S,  a,  ix.  663 

SERVICE. 

See  Affidavit  of  Service — ^Amendment 
— Appendix,  vol.  ix,  p.  Ixxxix ;  voL  x,  pp. 
xxxi,  Ixxv  — Bill — Costs  — Infant  — 
Motion  —  Receiver  —  Substituted 
Service — Traversing  Note  —  Wit- 
ness. 

1.  Personal  service  on  a  plaintiff  (suinj^ 
in  person,)  of  notice  of  appearance,  is 
regular,  under  the  21st  Order  of  the  26th 
of  October,  1842,  where  the  plaintiff  has 
omitted  to  indorse  on  the  subpoena  to 
appear  an  address  for  service,  as  required 
by  the  20th  Order  of  the  26th  of  October, 
1842,  although  an  address  for  service  has 
been  indorsed  on  the  bill.    Price  v.  Wehh, 

ii.  51S 

2.  An  order  for  leave  to  sue  in  formft 
pauperis  is  not  inoperative  although  it  is 
not  served,  where  there  is  no  mala  fides  in 
withholding  it,  and  no  step  has  been  taken 
in  the  cause  inconsistent  with  the  order. 
Church  V.  Marsh,  ii.  652 

3.  Setnble,  the  same  rule  applies  to  orders 
of  course,  generally.  Ih. 

4.  The  leave  of  the  Court  is  necessary 
in  order  to  serve  personally  a  party  out  of 
the  jurisdiction  with  notice  of  a  motion  in 
a  cause,  although  such  party  has  been 
served  out  of  the  jurisdiction,  under  the 
Stat.  4  &  6  Will.  4,  c.  82,  vdth  the  sub- 
poena to  appear  and  answer,  and  an  ap- 
pearance has  been  entered  for  him  in  the 
suit  under  that  statute.     Greem  y.  Pledger, 

iiL165 

5.  If  a  party  in  a  suit  may  be  served  cot 


SERVICE. 


SETTING  DOWN  CAUSE. 


of  the  jurisdiction,  under  the  stat.  4  &  6    against  a  legacy  bequeathed  by  the  testator 


Will.  4,  c.  82,  in  respect  of  any  part  of  the 
Bubject  of  the  suit,  tne  service  is  good  for 
all  the  other  purposes  of  the  suit.  lb. 

C.  Leave  to  serve  notice  of  motion  upon 
defendants  l>efore  their  appearance  in  the 
cause,  does  not  include  also  leave  to  give 
short  notice  of  the  motion ;  and  if  other 
than  the  regular  period  of  notice  be  given, 
leave  for  that  purpose  must  be  obtained, 
and  will  not  be  implied  from  the  distance 
of  the  place  of  service.      Hart  v.   Tulk, 

vi.  611 

7.  Where  a  party  subject  to  costs  could 
not  be  found,  to  be  personally  served, 
service  of  the  subpoena  for  costs  was 
ordered  to  be  substituted  on  the  town 
agent  or  country  solicitor  (or  both,  if  both 
names  were  on  the  record),  on  motion  ex 
parte.    Danford  v.  Cameron^  viii.  329 

SERVICE  OF  THE  DECREE  OR 
ORDER. 

See  Appendix,  vol.  ix.  pp.  Iv.,  Ixxxix. 

SERVICE  OF  NOTICE  OF  SALE. 
See  Mortgagor  and  Mortgagee. 


set-off. 

See  Costs — Equttable  Set-off. 

1.  A  trustee  of  real  estate  became  mort- 
gagee of  the  trust  estate,  partly  by  taking  an 
assignment  of  a  prior  mortgage,  partly  by 
taking    an    assignment    of    a    mortgage 
created  by  bis  co-trustee  and  himself  under 
their  power  for  the  purpose  ^  of  the  trust, 
and  partly  for  money  wnich  he  lent  to  the 
cestui  que  trust  of  tne  equity  of  redemp- 
tion, subject  to  charges  created  by  the 
will.    The   mortgagee  and    trustee    filed 
his  bill  for  foreclosure  simply.    The  cestui 
que    trust    of  the     equity    of    redemp- 
tion filed  his  bill  for  an  account  of  the 
trust  and  of  the  mortgages,  and  that  the 
mortgages  might  be  ordered  to  stand  as 
securities  only  for  the  balance  due  to  the 
mortgagee  and  trustee  upon  the  mortgage 
and  trust  accounts : — Ildd^  that  tlie  Court 
might  make  one  decree  in  both  causes,  so  as 
to  give  the  mortgagor  any  set-off  he  might 
be  entitled  to,  or  make  a  decree  of  fore- 
closure in  the  former  suit,  and  a  separate 
decree  for  an  account  against  the  trustee 
personally  in  the  latter,  according  to  the  cir- 
cumstances and  justice  of  the  case.     Dodd 
v.  Lydall,  Lydall  v.  Dodd,  i.  333 

2.  Where  a  debt  to  the  estate  of  a  tes- 
tator may  be  set  off  by  the  executors 
against  a  legacy  bequeathed  by  the  testator 
\o  the  debtor,  such  debt  may  alsQ  be  set  off 
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to  the  wife  of  the  debtor,  subject  to  her 
equity  (if  any)  in  the  legacy.  APMahon  v. 
Burchell,  v.  825 

3.  Cross  demands,  existing  in  separate 
rights,  are  not,  in  equity  (except  under  spe- 
cial circumstances),  allowed  to  be  set  off 
one  against  the  other ;  and,  therefore,  an 
executor  and  trustee  of  a  legacy,  who  was 
also  the  residuary  legatee,  and  had  become 
a  creditor  of  the  husband  and  administra- 
tor of  a  deceased  le^tee,  was  not,  in  the 
absence  of  any  special  agreement,  allowed 
to  set  off  his  debt  against  the  legacy  to 
which  the  husband  (having  survived  his 
wife,  the  legatee^  was,  as  such  administra- 
tor, entitled.     Freeman  v.  Lomas,      ix.  109 

4.  The  equitable  right  of  set-offis  not  de- 
rived from  or  dependent  upon  any  statutory 
right,  but  is  founded  on  tne  Roman  law — 
semble,     S,  C,  ix.  113 

5.  The  Court  has,  on  slight  circum- 
stances, presumed  the  existence  of  an 
agreement  to  set  off  one  against  another 
cross  demand,  although  existing  in  different 
rights ;  but  such  an  agreement  will  not  be 
presumed  without  some  circumstances  from 
which  it  might  be  inferred — semble,    S,  C, 

ix.  lU 

6.  Where  one  demand  is  eauitablc 
and  the  other  legal,  there  may  be  set- 
off in  equity,  if  there  would  be  set-off  at 
law  had  both  the  demands  been  legal.  S,  C, 

ix.  116 


SETTING  ASroE  AWARD. 
See  Award. 

SETTING  DOWN  CAUSE. 

See  Bankrupt  —  Pleading  —  Repuca- 

tion. 

1.  Where  one  defendant  had,  without 
notice  to  liis  co-defendants,  obtained  an 
order  from  the  Master  to  enlarge  publica- 
tion, and,  before  the  enlar^d  time  expired, 
another  defendant,  knowing  of  the  order, 
set  down  the  cause  for  hearing ;  the  cause 
was  ordered  to  be  struck  out  of  the  Regis- 
trar's book,  with  costs  to  be  paid  by  the 
defendant  who  had  set  it  down.  Hughes  v. 
Willianis,  vi.  71 

2.  Where  a  bill  has  been  retained  at  the 
hearing,  with  liberty  for  the  plaintiff  to 
bring  an  action,  it  is  not  irre^lar  for  the 
plaintiff,  on  having  a  verdict  in  his  favour, 
to  obtain  an  order  for  setting  down  the 
cause  on  further  directions  or  on  the  equity 
reserved,  although  the  time  at  which  the 
defendant  may  move  for  a  new  trial  shall 
not  have  arrived.  Rodgers  v.  NowiU^  vi.  388 


SETTLEMENT. 


SHIP. 


SETTLEMENT. 

See  Charge — Decree — Fraud  —  Hus- 
band AND  Wife — ^Marital  Right — 
— Power — Satisfaction. 
The  children  of  a  married  woman,  a  de- 
fendant in  a  suit  for  the  administration  of 
an  estate  in  which  she  was  interested,  are 
not  entitled  to  a  settlement  out  of  their 
mother^s  share  of  the  fund  which  is  re- 
covered  in  the  cause   after   her    death, 
although  the  mother  died  without  putting 
in  her  answer  in  the  cause,  and  therefore 
without  any  opportunity  of  claiming  her 
equity  to  a  settlement.    Baker  v.  Bayldon^ 

viii.  210 

SETTLOR. 
See  Parties. 


SEVERAL  LIABILITY. 
See  Administration  Suit. 

SEVERANCE  OF  DEFENDANTS  IN 
THEIR  ANSWERS. 

See  Answer. 

SEVERING  IN  DEFENCE. 

See  Costs. 

SERVICE  ABROAD. 
See  Jurisdiction. 

SHAREHOLDERS. 
See  Joint- Stock  Company. 

SHARES. 

See  Joxnt-Stock  Company  —  Jurisdic- 
tion— Title. 


SHERIFF. 
See  Evidence. 

SHIFTING  CLAUSE. 
See  Construction — ^Devise — ^Wiix. 

SHIP. 

See  Charterparty  —  Future  Cargo  — 
Injunction  —  Jurisdiction  —  Lien — 
Parties — Patent. 

1.  A  ship  helonging  to  the  defendants, 
r^stered  m  the  port  of  London,  sus- 
tamed  serious  damage  on  her  voyage  to 
New  Zealand,  and  on  her  arrival  there  was 
sun'eyed  and  pronounced  not  seaworthy. 
The  master  was  unahle,  either  hy  loan  or 
bottomry,  to  raise  money  for  her  repair,  and 
he  at  length  sold  the  ship  to  the  plaintiffs, 
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and,  on  receiving  payment  of  the  purchase- 
money  by  a  bill  of  exchange  on  their  house 
in  London,  executed  to  them  a  bill  of  sale 
of  the  ship.  The  plaintiffs  repaired  the 
ship  and  sent  her  to  England  with  a 
cargo.  The  defendants  refused  to  ratify 
the  sale  or  consent  to  the  registry  of  the 
ship  in  the  plaintiffs*  names,  and,  on  the 
amvd  of  the  ship  in  the  port  of  London, 
the  defendants  put  several  men  on  board  to 
take  possession  of  the  ship  and  cargo  for 
them.  The  plaintiffs  thereupon  applied 
for  an  injunction  to  restrain  the  defendants 
from  interfering  with  the  ship,  or  removing 
her  out  of  the  jurisdiction,  and  for  t 
manager  and  receiyer  of  the  ship  and 
car?o : — Held^  that  the  plaintifiB  had  no 
equitable,  as  distinct  from  a  legal,  title  to 
the  ship,  and,  inasmuch  as  their  title  QS 
they  had  acquired  an^)  was  a  purely  legal 
one,  and  the  case  of  mterfercnce,  if  wrong- 
ful, was,  therefore,  a  mere  trespass,  the 
Court  would  not  interfere  in  favour  of  the 
plaintiffs  by  injunction.  Ridgway  v. 
Roberts,  iv.  106. 

2.  That  the  plaintiffs,  if  they  had  ac- 

Suired  no  title  as  ovmers  of  the  ship  by 
ie  purchase,  had  acquired  none  by  way  of 
lien  in  respect  of  the  monies  subsequently 
laid  out  on  her  repair.  Ih. 

3.  That  the  bill  of  sale  of  the  ship,  if 
not  effectual  to  pass  the  property  to  the 
plaintiffs,  could  not  be  treated  as  in  the 
nature  of  a  bottomry  bond,  inasmuch  as 
none  of  the  parties  nad  intended  that  it 
should  so  operate.  Ih, 

4.  That  the  plaintiff,  according  to  the 
case  made  on  the  motion,  if  they  failed  at 
the  hearing  to  establish  their  right  to  the 
ship,  would  be  entitled  to  equitable  relief 
in  respect  of  the  bill  of  exchange  c;iven  for 
the  purchase-money ;  and  that  they  were 
entitled  to  have  the  trial  of  the  legal  right 

Eut  in  a  course  for  determination,  and  to 
ave  the  property  protected  in  the  mean- 
time. Ih, 

5.  Semhle,  in  such  a  case  (independently 
of  the  relief  in  respect  of  the  bill  <h 
exchange),  if  engagements  had  been  con- 
tracted of  which  tne  conduct  of  the  de- 
fendants would  prevent  the  fulfilment,  and 
if  there  could  be  no  adequate  compensa- 
tion to  the  plaintiffs  in  diunages,  or  if  the 
defendants  were  about  to  carry  avray  or 
destroy  the  property,  the  Court  might  in- 
terfere by  injunction.  Ih, 

6.  A  ship  was  chartered  to  proceed  to 
such  places  on  the  West  Coast  of  Africa 
as  the  charterers  should  direct,  and  there 
load  from  their  factor  a  fiiU  cargo  of 
guano,  and  proceed  to  a  port  of  the  United 
Kingdom,  to  be  paid  at  a  certain  frdght 
per  ton.  The  ship  was  directed  to  lehaboe. 
The  factor  there  (who   was  one  of  the 


SHIP. 


charterers)  endeavoured  to  provide  a  full 
cargo,  but  failed  to  procure  more  than  a 
small  quantity.  The  master  of  the  ship 
(who  was  also  a  part  owner)  after  waiting 
thirtj-one  days,  seeing  no  probability  of 
obtaining  a  full  cargo  from  the  factor,  ap- 
plied himself  to  complete  the  cargo  by  his 
own  exertioiis  and  at  nis  own  expense,  and 
finally  succeeded  in  doing  so,  after  having 
been  ninety-three  days  at  Ichaboe : — //eW, 
on  motion  for  an  injunction,  that  the 
charterers  were  not  entitled  to  that  part 
of  the  cargo  which  had  been  procured  by 
the  exertions  of  the  master  >vithout  the 
assistance  of  the  factor,  and  which  the 
master  claimed  to  hold  as  the  property  of 
the  owners  and  not  of  the  charterers. 
Lidgett  v.  Williams^  iv.  456 

7.  There  is  nothing  in  the  character  or 
nature  of  the  certificate  of  registry  of  a 
ship,  which  excludes  it  from  the  iurisdic- 
tion  of  the  Court  to  decree  its  delivery  as 
against  a  party  unlawftilly  detaining  it. 
Gibson  y.  ingo^  vi.  112 

8.  The  master  of  a  ship  has  no  lien  on 
the  certificate  of  registry,  either  for  his 
wages  or  for  monies  disbursed  by  him  for 
the  use  of  the  ship ;  nor  have  the  ship- 
brokers  any  lien  on  the  certificate  of  re- 
gistry for  advances  made  by  them  to  the 
owner  for  the  use  of  the  ship.  lb, 

9.  The  master  of  a  ship  has  no  claim  on 
the  accruing  freight,  eitner  for  his  wages 
or  for  monies  disbursed  by  him  for  the  use 
of  the  shijp.  lb. 

10.  Ship-brokers  advancing  monies  to 
the  owner  of  a  ship  for  the  ship's  use, 
having  at  the  same  time  notice  (by  an  in- 
dorsement on  the  certificate  of  registry)  of 
a  prior  mortgage  on  the  ship,  are  not  en- 
titled to  be  repaid  their  advances  out  of 
the  freight  in  priority  to  the  mortgagee, 
although  the  mortgagee  does  not  take  pos- 
session of  the  ship  until  after  she  has  en- 
tered the  docks  from  her  homeward  voyage. 

lb, 

11.  The  vendor  of  a  ship,  with  a  cove- 
nant for  title,  retains,  after  the  sale  (in 
order  that  he  may  fulfil  his  contract,  and 
defend  himself  against  an  action  brought 
upon  his  covenant),  such  an  interest  in  the 
certificate  of  r^stry  as  enables  him  to  sus- 
tain a  suit  for  its  delivery  against  a  party 
unlawfully  detaining  it.  lb. 

12.  Part  owners  are  tenants  in  common 
of  a  ship,  but  jointly  interested  in  her  use 
and  employment ;  and  the  law  as  to  the 
earnings  of  a  ship,  whether  as  freight, 
cargo,  or  otherwise,  follows  the  general  law 
of  partnership.     Gi'een  v.  Brings^      \i.  396 

13.  A  part  owner  of  a  ship  nas  a  ri^ht  to 
require  the  gross  freight  to  be  apphed,  in 
the  first  place,  in  payment  of  the  expense 
of  the  outfit  of  the  snip  for  the  yoyage  in 
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which  the  freight  was  earned,  notwith- 
standing he  might  sue  his  co-owners  for 
their  proportion  of  the  expenses  before 
the  adventure  ends.  lb. 

14.  The  same  rule  applies  to  the  expenses 
of  repairs  to  the  hull  of  the  ship,  where 
such  repairs  were  done  with  a  view  to  the 
particular  adventure  in  which  the  earnings 
were  made,  and  without  which  that  adven- 
ture could  not  have  been  undertaken ;  and 
it  would  seem  that  the  circumstance  that 
such  repairs  are  not  exhausted  in  the  ad- 
venture, does  not  create  any  exception  to 
the  rule.  lb, 

15.  Monies  were  advanced  by  the  plain- 
tiffs to  M.  M.,  upon  an  agreement  that 
they  should  be  reimbursed  by  the  pro- 
ceeds of  a  ship  then  about  to  be 
launched  in  New  Brunswick,  and  of  her 
cargo,  which  were  to  be  consigned  by 
M.  M.  to  the  plaintififs  for  sale ;  and  a  bill 
of  lading  of  the  cargo,  and  a  power  of  at- 
torney from  the  registered  owner,  enabhng 
the  plaintiffs  to  sell  the  ship,  were  trans- 
mitted by  M.  M.  to  the  plaintiffs.  M.  M. 
afterwards  transferred  the  ship  and  cargo 
to  the  firm  of  C.  &  G.  The  ship  was 
thereupon  registered  in  the  names  or  C.  & 
G.  C.  &  G.  sold  the  ship  and  cargo  to  the 
firm  ofR.  &  P.,  and  tne  ship  was  then 
registered  in  the  name  of  P.  A  new  master 
was  appointed  and  a  new  bill  of  lading 
signed,  and  the  ship  and  cargo  were  con- 
signed by  R.  &  P.  (with  a  power  of  attorney 
from  P.  to  sell  the  ship)  to  B.  &  G.,  in 
which  firm  all  the  members  of  the  firm  of 
R.  &  P.  were  partners,  except  P.  The  plain- 
tiffs filed  their  bill  acainst  C.  &  G.,  R.  &  P., 
and  R.  &  G.,  and  tne  assignees  of  M.  M. 
to  estabhsh  a  hen  on  the  proceeds  of  the 
ship,  and  on  the  cargo,  under  their  agree- 
ment with  M.  M.  The  defendant  R.,  one 
of  the  partners  in  the  firms  of  R.  &  P.  and 
R.  &  G.,  was  alone  within  the  jurisdiction, 
and  ser^^ed  with  the  subpoena : — Held^  that, 
in  the  absence  of  P.,  who  appeared  to  be 
the  registered  owner  of  the  ship,  the  Court 
could  not  make  any  decree  establishing  the 
plaintiffs'  hen  on  tne  proceeds  of  the  sale 
of  the  ship.     M''Calmont  v.  Rankin,  viii.  1 

16.  That,  although  it  appeared  by  the 
result  of  an  inquiry  directed  before  the 
Master  that  the  ship  had  been  sold  by 
R.  &  G.  pending  the  suit,  under  the  power 
of  attorney  from  P.,  and  that  the  proceeds 
had  been  accounted  for  by  R.  &  G.  to  R. 
&  P.,  no  fraud  being  proved  in  the  trans- 
actions under  which  those  firms  had  ac- 
quired the  ship  and  the  proceeds,  the 
plaintiff's  were  not  entitled  to  any  relief  in 
respect  of  the  proceeds  of  the  sale,  in  the 
suit  in  which  R.  onl^  appeared.         ^    lb. 

17.  That  the  chum  of  the  plaintifib  in 
equity  to  the  proceeds  of  the  ship  would 


SHIP. 


SOLICITOR. 


not  be  assisted  by  proof  of  notice  b^'  P.  of 
the  transactions  between  the  plaintiffs  and 
M.  M.  lb. 

18.  No  question  arises  as  to  the  jurisdic- 
tion of  this  court  in  enforcing  the  rights  of 
some  against  the  other  part  owners  of  a 
ship,  with  regard  to  the  management  of 
the  ship  and  the  possession  of  tne  certifi- 
cate or  registry,  where  those  rights  are 
regulated  by  an  agreement  entered  into 
between  all  the  owners  of  the  ship.  Darby 
V.  Daines^  ix.  369 

19.  Powers  and  duties  of  the  managing 
owners  of  a  ship  as  between  themselves 
and  the  other  part  owners.  76. 

20.  Construction  of  an  agreement  en- 
tered into  by  the  part  owners  of  a  ship, 
with  regard  to  the  management  of  the  ship 
and  the  allowances  for  brokerage  and 
commission.  lb. 

21.  On  a  sale  by  auction  of  shares  in  a 
ship,  part  of  a  bankrupt's  estate,  one  of 
the  conditions  was,  that  the  purchase- 
money  should  be  paid  to  the  solicitor  of 
the  assignees  on  or  before  a  certain  day, 
when  the  purchase  was  to  be  completed, 
and  the  purchaser  to  have  possession  and  a 
bill  of  sale  ;  the  purchaser  i)aid  part  of  the 
purchase-money  to  the  solicitor  oefore  the 
day  appointed  for  the  completion  of  the 
purchase,  and  had  possession,  but  not  a 
bill  of  sale : — Held^  that  the  payment,  and 
the  execution  of  the  bill  of  rale,  ought,  in 
pursuance  of  the  condition,  to  have  been 
contemporaneous ;  that  the  assignees,  not 
having  received  the  money  from  the  solici- 
tor, or  executed  the  bill  of  sale,  would  not  be 
restrained  from  taking  proceedings  to  re- 
cover possession  of  the  ship  ;  and  that  the 
purchaser  was  not  entitled  to  a  decree  for 
specific  performance  of  the  contract,  by  the 
execution  of  the  bill  of  sale  by  the  assignees 
upon  pavment  to  them  of  the  balance  of 
tne  purcnase-money.     Hughes  v.  Morris, 

ix.  636 

SIIIPBROKER. 
See  Siiir. 


SHIP  REGISTRY  ACTS. 

See  Jurisdiction. 

1.  There  is  nothing  in  the  policy  of  the 
Ship  Registry  Acts  to  prevent  a  third 
party,  not  having  any  registered  share  in  a 
sliip,  from  acquiring  from  the  owner  an 
interest  in  the  proceeds  of  the  sale  of  the 
ship  in  the  hands  of  a  purchaser,  when  the 
ship  shall  have  been  sold,  the  Court  not 
being  required  to  recognise  any  interest  in 
such  third  person  in  the  ship  itself— semble. 
APCalmont  v.  Rankin,  viii.  1 

2.  But  whether,  under  a  contract  by 
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which  a  party  has  an  interest  in  the  pro- 
ceeds of  the  sale  of  a  ship,  such  party  can 
compel  the  owner  to  sell  the  ship,  or  obtain 
a  decree  for  the  sale — quctre,  lb. 

SHORT  CAUSE. 
See  Appendix,  yoL  x,  p.  Izxv. 

SIGN  MANUAL. 
See  Chamty. 

SIGNING  THE  REGISTRAR'S  BOOK. 
See  Appendix,  vol.  ix,  p.  Ixxxix. 

SOLICITOR. 

See  Costs  —  Discovery — Dismissal  of 
Bill — Lien — Notice — Partkership 
— Payment  of  Money  olt  of  Court 
— Plaintiff — Production  of  Docu- 
ments— Sitbstituted  Service — Tax- 
ation —  Trustee  and  Cestui  que 
Trust — ^Witness. 

1.  A  solicitor,  who  prepared  a  de^  of 
charge  on  behalf  of  the  mortgagor  and 
mortgagee,  held  to  have  notice  of  that  in- 
cumbrance on  the  occasion  of  taking  a  sub- 
sequent mortgage  of  the  same  property  to 
himself.    Perkins  v.  Bradley,  L  219 

2.  The  fact  that  a  party, — knowing  that 
his  name  has,  without  authority,  been  in- 
troduced as  plaintiff  by  the  solicitor  of 
some  of  the  other  plaintiffs  in  a  suit,  does 
not  take  any  active  steps  to  have  his  name 
expunged  as  plaintiff  from  the  record,  is 
not,  as  between  that  party  and  ^e  solici- 
tor, equivalent  to  a  retainer  or  an  adoption 
of  the  latter  as  his  solicitor.    Hall  v.  Later, 

i.  571 

3.  An  executor  who  acts  as  solicitor  in  a 
cause,  in  which  he  is  a  party  in  lus  repre- 
sentative character,  though  he  is  only 
allowed  personally,  as  against  the  estate, 
such  costs  as  he  actually  pays : — Held  en- 
titled to  be  allowed,  as  against  the  estate, 
that  proportion  of  the  whole  costs  which 
his  town  agent  in  the  cause  was  entitled  to 
receive.    Burge  v.  BruHon,  ii.  873 

4.  An  executor  is  not  entitled  to  be 
allowed  the  costs  of  a  suit  in  respect  of  the 
estate,  prosecuted  by  a  solicitor  whom  he 
did  not  employ :  the  solicitor  himself  is  the 
party  to  apply  for  costs,  as  a  lien  on  the 
lund  wliicn  he  has  recovered.  Ih. 

5.  The  mother  of  an  infant  employed  a 
solicitor  to  prosecute  a  suit  on  behalf  of  the 
infant.  The  person  first  named  as  next 
friend  in  the  cause  died ;  the  mother  sub- 
sequently discharged  the  solicitor,  and 
after  such  discharge  he  amended  the  bill. 
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and  named  a  new  next  friend,  without  the 
mother's  sanction.  The  Court  ordered, 
that,  on  payment  hy  the  mother  to  the 
next  friend  of  the  costs  incurred  by  him  in 
the  suit,  the  next  friend  should  be  removed 
and  another  appointed ;  and  that  the  soli- 
citor should  pay  the  costs  of  the  applica- 
tion, and  of  the  new  appointment.  Lander 
V.  Ingersoi,  iv.  596 

C.  Four  plaintiffs  instituted  an  original 
and  two  supplemental  causes,  and  three 
of  the  same  plaintiffs,  on  a  subsequent 
abatement,  filed  a  supplemental  bill  by 
a  new  solicitor,  making  the  other  plain- 
tiff a  defendant,  who  also  appeared  by 
another  solicitor.  On  a  petition  in  the 
four  causes,  the  solicitor  in  the  last  supple- 
mental suit,  and  not  the  solicitor  on  the 
record  in  the  first  three  causes,  was  held  to 
be  entitled  to  appear  for  the  plaintiffs. 
Ward  V.  Swift,  vi.  309. 

7.  The  Order  of  the  18th  October,  1842, 
is  intended  to  substitute  the  solicitor  for 
the  six  clerks,  and  not  to  give  the  solicitor 
a  right  to  insist,  as  against  his  client,  upon 
acting  in  the  cause  until  removed  by  the 
order  of  the  Court.  lb. 

8.  In  an  action  on  the  case,  against  an 
attorney,  for  negligence,  the  Court  held 
that  the  cause  of  action  arose  at  the  time 
the  negligence  occurred,  and  not  at  the 
time  the  negligence  was  discovered,  or  the 
consequential  damages  ensued.  Smith  v. 
Foz,  vi.  386 

SOLICITOR  AND  CLIENT. 

See  Assignees— Champerty— Discovert 
—  Joint-Stock  Company  —  Lien  — 
Mortgagor  and  Mortgagee  —  Pro- 
duction or  Documents  —  Profes- 
sional Communication — Service. 

1.  On  a  question  of  the  propriety  of  a 
purchase  by  a  solicitor  from  his  client,  the 
solicitor,  in  order  to  sustain  the  transaction, 
must,  if  he  was  solicitor  in  hdc  re,  show 
that  he  gave  his  client  all  that  reasonable 
advice  against  himself,  which  his  office  of 
solicitor  would  have  made  it  his  duty  to 
have  given  him  against  a  third  person  ;  but 
the  nature  of  the  proof  varies  according  to 
the  subject  of  the  purchase,  the  relative 
situation  of  the  parties,  and  the  equality  of 
the  footing  upon  which  they  stand,  in  re- 
ference to  the  subject  of  the  contract ;  and, 
although  the  relationship  of  attorney  and 
client  may  exist,  yet,  if  it  has  no  existence 
tn  hdc  re,  the  rule  with  regard  to  the  onus 
of  proof  may  no  longer  be  applicable. 
Edwards  v.  Meyrick,  ii.  60 

2.  It  appeared  by  the  evidence,  although 
it  was  not  stated  on  the  pleadings,  that  the 
value  of  the  minerals  in  an  estate  purchased 
by  the  solicitor  from  his  cUent  was  consi- 
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derably  increased  after  the  purchase,  owing 
to  a  railroad,  then  contemplated,  having 
been  afterwards  formed  through  the  inmie- 
diate  neighbourhood : — semble,  this  was  a 
merely  speculative  advantage,  the  commu- 
nication of  which  to  his  client  the  solicitor 
would  not  be  bound  to  prove,  the  parties 
being  in  the  same  situation  with  reference 
to  the  means  of  forming  an  opinion  upon 
it.  lb. 

3.  Purchase  by  a  solicitor  from  his  client 
sustained  under  the  circumstances,  though 
part  of  the  consideration  was  made  up  of 
costs.  lb, 

4.  The  solicitor,  after  the  death  of  his 
client,  retains  his  lien  on  the  fund  which 
he  has  recovered,  and  is  not  left  merely  to 
his  rights  as  a  general  creditor  on  the  estate 
of  the  client.    Lloyd  v.  Mason,        iv.  132 

5.  The  lien  of  the  solicitor  on  the  fund 
is  not  impeded  by  the  fact,  that  the  order 
of  the  Court  directs  the  fund  to  be  paid  to 
the  client,  without  reserving  the  right  of 
the  solicitor.  lb, 

6.  The  solicitor  of  the  plaintiff^  in  a  fore- 
closure suit,  in  which  a  decree  for  sale 
before  the  Master  was  made  by  consent, 
prosecuted  the  suit  to  the  settlement  of  the 
particulars  and  conditions,  and  appointment 
of  the  day  of  sale,  when  the  plamtiff*  and 
the  defendant  (by  his  solicitor),  having 
notice  of  the  claim  of  the  plaintiff^s  solici- 
tor for  the  costs  of  the  suit,  compromised 
the  suit  on  the  terms  of  paying  the  plaintiff 
a  certain  sum  in  discharge  of  the  debt  and 
costs,  part  of  which  sum  was  immediately 
paid  to  the  plaintiff*.  Upon  the  petition  of 
the  plaintiff's  solicitor,  the  Court  ordered 
the  costs  of  the  plaintiff^s  solicitor  in  the 
suit  to  be  taxed,  and  paid  by  the  plaintiff 
and  defendant,  or  one  of  them.  White  ▼. 
Pearce,  vii.  276 

7.  The  solicitor  of  a  defendant  in  thr 
cause,  and  who  is  himself  a  defendant  in 
the  same  cause,  and  appears  by  a  second 
solicitor,  cannot  be  allowed  more  than  one 
bill  of  costs,  if  it  appears  that  the  second 
solicitor  has,  either  before  or  after  his 
retainer,  agreed  to  allow  his  client,  the 
first  solicitor,  a  portion  of  the  profits  of  his 
costs  in  the  cause.      Deere  v.  Robinson^ 

vii.  283 

8.  If,  in  the  judgment  of  the  Taxing- 
master,  there  be  ground  to  suspect  that  an 
arrangement  has  been  made  between 
solicitors  in  the  cause,  by  which  a  portion 
of  the  profits  of  the  bill  of  costs  of  one  is 
to  be  paid  to  another,  it  is  in  the  discretion 
of  the  Taxing-master  to  require  aflidavits 
from  the  solicitors  as  evidence  of  the  facts, 
and,  if  such  an  arrangement  should  appear, 
the  bills  of  costs  ought  to  be  taxed  as  in 
case  of  agency.  /&• 

9.  A.,  B.,  and  C.  were  defendants  in  the 
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cause,  against  whom  the  bill  was  dismissed  the  claim  in  A-'s  name  ;  and  the  Court  left 

with  costs.     B.  and  C.  acted  as  the  soli-  the  solicitor  to  any  legal  remedy  he  might 

citors  of  A.,  and  appointed  D.  to  act  as  have  against  such  parties.                        lb, 
their    own    solicitor  in  the  same    cause. 

After   the    retainer,    an    agreement    was  SON 

rSiKX;%^-^d  cV^S  l-  ^he  authorities  .hich  esubli*  U^ 

of  thIprofiU  of  his  bill  of  costo  -.-Held.  Vr"  °!  T'  n»ay_^,<=°J"tn'«4  "  * '"'J 

that   tL  agreement     constituted  D.,  ui  of  Imi.tat.on,  to  effectuate  the  H|tention  of 

substance,  an  agent  for  B.  and  C,  and  that  f  t*^*"*""-'  ^^  »"'  ^erefore  or  neceM«ily 

the  separate  bUls  of  cost  of  B.,  mi  of  C.  '"^  down  any  rule  by  which  the  Court  c«, 

and  D^  were  properly  taxed  as  a  joint  biU,  ^e  guided  m  de^erminmg  upon  such  mte^ 

S^eri^L^Hr  o^a^eSbeir  2.- Th^iJesJo^^hether  "«n"'S 

^10^  A  deed  prepared  by  an  attorney,  and  "P*"  „^^J  Jljl^^'r.^*  i^*S^t  W 

executed  by  hfs  cW,  a  young  mai  who  7«"  "^  e^<^^  »"«  «"  unportwt  b(w- 

had  applied  to  him  to  procure  a  loan  of  ^^^' 

money,  settling  the  property  of  the  cHent  cppptat   r  A«5F 

so  as  to  restnct  his  power  of  dealing  with  orrAKjxiLu  i^^oisxi. 

it,  and  appointing  the  attorney  the  trustee,  See  Appendix,  vol.  ix,  p.  Iv. 
recited  tnat  the  trusts  of  the  deed  were  cre- 
ated at  the  desire  of  the  client,  und  for  the 

purpose  of  placing  the  property  under  the  SPECIAL  CIRCUMSTANCES. 

management  of  the  attorney.    The  client,  ^^  Appendix,  vol.  ix,  p.  Ivi 

by  his  bill  to  set  aside  the  deed,  denied  the  '^ 

truth  of  the  recitals,  and  insisted  that  the  

settlement  was  made  without  his  knowledge  SPECIFIC  CHATTELS, 

or  authority.  The  attorney,  by  his  answer,  i,  bUI  for  the  delivery  up  of  spedfii 

alleged  that  the  recitals  were  true,  and  that  chattels  deposited  by  the  plaintiflf  with  A, 

the  deed  was  made  and  executed  with  the  hjg  ^gent,  which  A.  fraudifiently  contracted 

knowledge  and  authority  of  the  client,  and  ^  assign  to  B.,  and  B.  advertised  to  be 

in  order  to  prevent  him  from  dissinatmg  ^i^ .  ^j  fo^  ^n  injunction  to  restrain  the 

his  property,  but  gave  no  cadence  of  such  ^^le  by  B.,  and  to  restrwn  A.  and  B.  from 


to  be  paid  by  him.  Moore  y.  Prance^  ix.  299  cliffe                                                   iiL  304 

11.  A.,  who  was  an  equitable  mortgagee  2.  ^Whether  the  jurisdiction  to  protect  by 
by  deposit  of  deeds  of  property  belonging  injunction  the  possession,  and  decree  the 
to  the  estate  of  B.,  was  paid  off  by  C,  on  an  delivery  up  of  specific  chattels,  is  confined 
agreement  with  the  executors  of  B.  (as  their  ^  chattels  the  loss  or  injury  of  which  would 
solicitor  stated),  that  proceedings  should  be  ^ot  be  adequately  compensated  in  damages, 
taken  m  A's  name  to  enforce  the  mortgage  or  which  it  may  not  be  possible  spedficsfly 

security,  and  thereby  to  effect  a  sale  of  the    ^^  replace aucere.  lb. 

whole  or  part  of  the  mortgaged  property  ; 

and  the  solicitor  of  the  executors  hied  a 

claim  for  foreclosure  in  the  name  of  A.  SPECIFIC   LEGACY, 

a^nst  the  representatives  of  B.    A.  de-  See  Conversion— Legacy. 
med  that  he  had  given  authority  to  file  the 
claim  in  his  name,  and  moved  that  it  might 

be  taken  off^  the  file  :—Held,  that   there  SPECIFIC  LEGATEE, 

being  only  assertion  against  assertion,  and  See  Legacy — ^Pabtxes. 
the  solicitor  alone  stating  that  the  instruc- 
tions were  iriven  in  the  presence  of  A., — 

the  case  wm  to  be  governed  by  Allen  v.  SPECIFIC  PERFORMANCE. 

Bone^  and  the  claim  was  dismissed,  with  See  Agreement — ^Appendix,    vol.  z,  ^ 

costs,  to  be  paid  by  the  solicitor.     Crossle.y  Ivi  —  Assignees  —  Consideration — 

V.  Crowiher^                                     ix.  384  Constrcction — Contract — Costs— 

12.  That,  in  such  a  case,  the  Court  Copyhold  —  Covenant  —  Dkcreb— 
could  not  adjudicate  between  the  solicitor.  Demurrer— ^Dismissal.  of  Bill— En- 
by  whom  the  claim  was  filed,  and  the  dence — Exceptions — JuRisnicnoai— 
defendants,  the  representatives  of  B.,  by  Lessor's  Title — ^Minbs— Mokigaoob 
whom  the  instructions  were  given  to  file  and  Mobtgag£k-*-Kotick — Paeum  ■ 
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Paxikebbhip— Bknbwai.  ow  Lease — 
TiTi-E — Unckbtainty — Vlsdor    asd 

FuRCfUSEIl. 

1.  The  plnintiff  WIS  the  leasee  of  a  house 
tmd  other  premisea  for  a  tena  of  tbirtj' 
one  yean,  at  a  rent  of  f  60,  and  was  under 
a  covenant  to  make  ecrlain  improvementB 
OQ  the  property.  He  waa  also  tenant  trom 
Tear  to  year  m'  an  adjoiuuiK  meadow  be- 
longing to  a  different  propnetor,  at  a  rent 
of  £9.  The  lessor  of  the  house  became  the 
paieha«er  of  the  meadow ;  by  the  arrange- 
ment between  him  and  the  plaintiff,  the 
improvements  were  extended,  and  part  of 
the  houae  was  made  to  project  over  the 
field,  and  part  of  the  field  waa  attached  to 
the  demised  premises,  the  plaintiff  paying 
about  half  the  expense  of  the  alterattoos, 
which  far  exceeded  the  sum  he  had  ori^- 
nally  coYcoantcd  to  Ut  out,  and  also  sign- 
ing a  memoraodum,  wnich  the  lessor  drew 
up,  whereby  he  agreed  to  pay  an  entire 
TCDt  of  £80  ayear  forthe  consolidated  pro- 
ty: — Held,  that  the  cutenoon  of  the 
i  into  the  meadow  by  the  pl^ntiff, 
the  cooeimence  of  hu  landlord,  was 
erideace  of,andwa8  sufficient  consideration 
for,  a  contract  to  demise  the  meadow. 
SnAtrloTul  V.  Briggt,  i.  26 

S.  That  the  act  of  bnilding  part  of  the 
lioase  upon  the  meadow,  if  it  was  evidence 
of  any  right,  was  evidence  of  a  right  which 
afibcted  the  entire  tenement,  and  that  it 
could  not  be  restricted  so  as  to  affect  only 
the  part  of  the  meadow  actually  huilt  upon, 
Jb. 

3.  That  the  citension  of  the  house,  part 
of  the  demised  premises,  into  the  meadow, 
and  the  increase  and  consolidation  of  the 
rents,  was  evidence  that  the  meadow  was 
to  be  held  for  the  same  term  as  the  de- 
miaed  premises.  lb. 

1.  That  the  doctrine  with  regard  to  the 
mnhulity  of  contracts,  had  no  appli    " 


perty: 


acquiescence  would  he  a  defence  in  equity. 

Walker  v.  Jeffreys.  i.  341 

6.  &m&^— That  the  lessees  had  an  equit- 
able  interest  in  the  trust,  which  could  not 
be  divested  by  the  delay  alone  ;  but  that 
the  lessees,  m  support  of  their  title  to  a 
decree  for  pcrlbrmauce  of  the  trust,  muat 
show  that  they  had,  by  performing  tha 
covenanti  on  their  part,  paid  the  price  for 
which,  on  the  instruments,  the  leasora  had 
stipulated.  Jb. 

7.  The  performance  of  the  covenanta  by 
the  lessees  hein^  doubtful,  and  the  lenee* 
declining  to  try  issues  as  to  that  fact,  tha 
bill  was  dismissed  with  costs.  lb. 

8.  A  bill  for  a  landlord  aKainst  his 
tenant  for  specific  performance  ol  an  agree- 
ment  for  a  leaae  to  be  taken  by  the  latter, 
and  BO  action  by  the  landlord  against  the 
tenant  for  use  and  occupation  of  the  pre- 
miaes  during  a  part  of  the  term : — Held, 
to  be  proceedings  for  the  same  matter,  ao 
far  as  the  subject  of  the  suits  was  co- 
extensive.    Ambrose  v.  Noil,  ii.  649 

9.  Several  suits  at  law  and  in  equity,  to 
determine  the  title  to  certain  lands,  were 
pending  between  persons  claiming  to  b« 
mortgagees  of  such  lands,  and  one  who 
claimed  the  same  lands  in  fee  by  title  under 
a  settlement  paramount  to  the  mortgage. 
The  plaintiff,  claiming  to  be  a  subsequent 
mortgagee  of  the  same  lands,  contracted 
to   purchase   the   interests    of   the    prior 


toai 


lb. 


6.  Lands  were  conveyed  to  a  trustee,  in 
trust  to  grant  alease  of  the  mines  under  the 
nme  to  certain  perBons  for  forty-two  years, 
and  at  the  requeat  of  the  lessees,  made  at 
any  time  thereafter,  to  grant  a  further 
lease  of  the  same  mines  for  twenty-one 
years,  to  commence  at  the  expiration 
ci  the  first  term ;  the  first  lease  to  contain 
■  covenant  for  the  renewal  for  the  second 
term,  ^e  lease  of  forty-two  years  was 
made  accordmgly.  Bhortly  before  the 
exfHcatitm  of  the  first  term,  the  leasees  ap- 
wed  for  the  renewal,  which  was  refused. 
Noproceedinga  were  taken  to  enforce  the 
performance  of  the  covenant  or  trust  for 
upwards  of  two  years  after  the  refusal  :— 
AtU;  that  so  far  as  the  title  to  renewal 
depended  on  the  ooveuant,  the  delay  or 


pay  the  purcbase-moncy  at  certain  sti- 
pulated tunes,  all  of  which  (except  an 
annuity)  were  to  be  paid  in  1843 ;  and  to 
pay  and  indemnify  the  prior  mortgagees 
against  the  past  and  future  costs  of  the 
suits  and  proceedings ;  and  time  was  to  be 
of  the  essence  of  the  contract.  The  plain- 
tiff did  not  pay  the  instalments  until  a 
:  considerable  time  after  the  stipulated 
)  period,  but  such  later  payments  were 
accepted  by  the  vendors.  The  bill,  filed 
in  1S4&  (when  some  of  the  payments  still 
remained  to  be  made),  alleged  that  the 
defendants  refused  to  perform  the  agree- 
ment, and  prayed  a  specific  performance : 
— Hebl,  on  demurrer,  that  the  plaintiff 
being  interested,  as  second  mortgagee,  in 
the  subject  of  the  suits,  the  contract  waa 
not  to  be  deemed  champerty.  Hunter  v. 
Daniel,  iv.  420 

10.  That,  the  defendants  insbting  upon 
their  right  to  treat  the  agreement  as  void, 
the  plaintiff  was  not  bound  to  tender  the 
unpaid  instalments  of  the  purchase-money 
beftire  filing  his  bill.  lb. 

11.  That  every  defcnlt  by  the  plaintiff 
in  pajTuent  of  the  instalments  at  the  stipu- 
lated time  is  a  new  breach  of  the  contract, 
giving  the  defendants  the  right  to  readnd 
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it;  but  that,  to  pre^rre  *iich  a  riffht,  it 
most  be  a.«ertea  immediatelv  thit  the 
breach  occur? :  and  tha^,  in  ihU  cxs?.  the 
breach  had  been  waive  L  Jb. 

12.  That,  the  time  of  perfbnnin?  the 
•ereral  act-*  required  by  the  a;rreemeat  oa 
both  sides  Ijeing  pa.^.'  the  Court  would 
now  enforce  a  contemporaneous  perform- 
ance of  the  contract  hv  both  parties. 
Hmnter  v.  Daniel,  '  iv.  420 

13.  Covenant,  in  Fcbmarj',  1^1,  by  a 
mimicipal  corporation  to  build  a  market 
forthwith.  Bill,  in  September,  liW3.  for 
w^eahc  performance  of  the  covenant.  An- 
•wer,  m  December,  1843,  stating  that  the 
eorporadon  had  not  imtil  recently  deter- 
mined for  what  goods  the  market  should 
be  adapted,  and  that  the  building  should 
proceed  with  due  diligence.  At  tne  hear- 
mg,  in  Jtme,  1844,  the  cause  was  ordered 
to  stand  over  for  six  months.  In  ^lay, 
1S44,  the  corporation  approved  of  the  plan 
for  ithc  market,  and  in  July,  1844,  Uiey 
met  to  consider  the  order  in  the  cause,  and 
subsequently  bmlt  the  market.  The  Court 
stayed  all  proceedings,  without  costs.  Price 
▼. ;  Corporation  of  Penzance.  i v.  506 

14.  A  suit  for  specific  performance  of  a 
contract  was  at  the  hearing  ordered  to 
stand  over.  The  contract  being  aAerwards 
performed,  it  was  held  to  be  regular  for 
the  plaintiff  to  bring  before  the  Court, 
upon  petition,  the  facts  which  had  taken 
place  sul>9cquently  to  the  ani^wer.  Ih, 

15.  Proceedings  taken  by  defendants 
towards  the  fulfilment  of  a  contract  for  the 
erection  of  a  certain  building,  may  enable 
the  Court  to  decree  a  specific  performance 
of  the  contract,  in  a  case  where,  without 
such  proceedings,  it  might  have  been  diffi- 
cult to  define  what  would  be  a  sufficient 
performance.     S,  C,  iv.  .509 

16.  A  father  (tenant  for  life)  and  a  son 
(tenant  in  tail),  in  1831,  joined  in  mort- 
gaging the  estate,  to  secure  payment  of  a 
debt  of  the  son,  under  an  agreement  be- 
tween 'them  to  suffer  a  recovery,  and  re- 
settle the  estate, — as  to  the  remainder  after 
the  death  of  the  tenant  for  life,  in  case  the 
father  should  at  any  time  be  obliged  to  pay 
any  part  of  the  interest  of  the  mortgage 
debt,  or  the  son  should  not  pay  ofl!' that 
debt  by  a  certain  day,  and  the  father 
should  then  pay  it  off  and  release  the  son 
therefrom,  to  the  use  of  the  father  in  fee; 
the  father  covenanting  to  convey  or  devise 
a  seventh  part  of  the  estate  to  the  son ;  and 
in  case  the  son  should  pay  ofll'the  mortgage 
by  the  time  mentioned,  then  to  the  son  and 
the  heirs  of  his  body,  charged  with  £500 
for  such  persons  as  the  father  should  by 
deed  or  will  appoint.  The  son  did  not  pay 
off  the  mortgage  debt,  nor  did  the  father 
pay  it  off,  or  release  the  son  therefrom, 
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bat  the  father  paid  the  iutciert  mitil  \m 
deaih.  in  1^1.  an-i  after  his  death  his  de- 
visee* paid  o'S  the  mortgage : — Hdd^  that, 
Ucliher  pirty  Living  performed  the  ^ree- 
ment,  cr  apparently  acted  upon  it,  in  the 
lifetime  of  the  father,  the  Court  woold  not, 
after  the  death  of  the  father,  enforce  the 
specific  performanoe  of  the  agreement; 
nor  wookl  the  Court,  in  sndi  a  case,  en- 
force specific  performance  of  an  agreanmt, 
,  which,  apparently,  was  an  agreement  for 
the  sale  or  the  son's  reversionary  interest 
in  the  estate  at  an  undennalue.  Ploffard 
.  V.  Pla^vrd,  IT.  516 

17.  That,  as  the  aneement  could  notbe 
;  specifically  perfbrmra,  the  original  rig^itB 
I  of  the  parties  remained ;  and  Sie  son  wis 
.  therefore  entitled  to  redeon  the  estate, 
\  upon  repayment  of  the  mortgage  debt  and 
I  the  interest.  Ih. 

t  18.  A.,  B.  and  C.  pooessed  of  a  manor, 
I  imder  an  ecclesiastical  lease,  agreed  with 
{  M.  to  grant  him,  upon  the  expiration  of  a 
I  subsistmg  grant,  a  copy  of  coort-roU  d  t 


tenement  holden  of  the  manor,  and  entered 


I  into  a  joint  and  several  bond  to  perfofm 
j  the  contract.  A.  afterwards  conveyed  hii 
'  interest  in  the  manor  to  B.,  so^eet  to  the 
agreement  with  M.,  and  died,  having  juh 
pointed  the  plaintiff  his  executor.  The 
validity  of  the  lease,  constitnting  the  title 
of  B.  and  C.  to  the  manor,  was  subse- 
quently impeached ;  and  pending  the  trial 
of  their  right  to  the  manor,  mey  were 
unable  to  grant  the  copy  of  court-roll  ac- 
cording to  the  agreement.  M,  thereupon 
brought  three  several  actions,  upon  the 
bond,  against  the  plaintiff,  B.  and  C,  le- 
spectively.  The  plamtiff,  B.  and  C,  entered 
into  a  consolidation  rule,  whereby  they  all 
consented  to  be  bound  by  the  verdict  in 
one  of  the  actions.  The  plaintiff  then  filed 
his  bill  against  B.,  C,  andM.,  for  a  spedfie 
performance  of  the  contract  by  B.  and  C, 
and  to  restrain  the  action  brought  by  M. : 
— Ileld^  that  the  question  as  agamst  M.  wai 
the  same  both  at  law  and  in  equity,  and 
that  after  having  consented  to  be  bound  by 
the  verdict  in^the  action,  the  plaintiff  could 
not  sustain  the  suit,  and  the  bill  was  dis- 
missed without  prejudice  to  any  question  of 
contribution  or  indemnity  as  between  the 
plaintiff,  B.  and  C,  the  obligors  in  the 
bond.     Hole  v.  Pearse,  v.  408 

19.  A  contract  for  the  sale  of  the  vendors 
interest  in  a  manor  under  a  lease  for  lives, 
was  made  on  the  16th  of  October,  ISIO. 
Objections  were  taken  to  the  title,  and  a 
correspondence  between  the  solicitors  of 
the  vendors  and  purchaser  took  place,  and 
continued  until  tne  20th  of  August,  1841, 
when  the  purchaser  gave  notice  to  the  ven- 
dors that,  the  title  Dei^  ddbetive,  he  re- 
scinded the  contract.    l£e  oonrespondeiioe 
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with  reference  to  the  title  still  proceeded 
(the  purchaser's  solicitor  claiming  his  right 
to  insist  upon  the  notice,  but  giving  the 
vendors  two  months  more  to  complete  the 
title)  until  the  17th  of  January,  1842, 
when  the  purchaser  intimated  that  he 
should  fall  back  to  his  position  under  the 
rescinded  contract.  The  bill  was  filed  on 
the  30th  of  August,  1843  i—Held,  that  the 
interval  between  the  20th  of  August,  1841, 
and  the  17th  of  January,  1842,  ought  not 
to  be  r^arded  in  the  Question  of  laches,  but 
that  the  delay,  after  tneil7th  of  January, 
1842,  before  the  bill  was  filed,  precluded 
the  vendors  from  sustaining  their  suit  for 
roecific  performance.  Southcomb  v.  Tfie 
Bishop  of  Exeter^  vi.  213 

20.  The  fact  that  the  purchaser  allowed 
the  deposit  to  remain  in  the  possession  of 
the  vendor  from  the  time  he  (the  pur- 
chaser) declared  the  contract  to  be  re- 
scinded until  shortly  before  the  bill  was 
filed,  when  he  brought  his  action  to  recover 
it,  did  not  afiect  the  question  of  laches.    lb. 

21.  The  possession  of  part  of  the  pro- 
perty comprised  in  the  contract,  taken 
under  a  mutual  arrangement,  and  in  ig- 
norance of  the  objection  to  the  title  which 
was  afterwards  discovered  and  rchcd  on, 
did  not  aflfect  the  question  of  laches.      lb, 

22.  The  tendency  of  the  Court,  in 
modem  cases,  has  been  to  restrict  the 
exercise  of  its  jurisdiction  in  enforcing 
specific  performance  of  contracts  to  those 
cases  in  which  the  plaintiff  has  been  prompt 
in  seeking  his  equitable  remedy.  lb. 

23.  The  purchaser  beine  in  possession  of 
part  of  the  property  under  tne  arrange- 
ment, and  being  advised  to  rescind  the 
contract  and  assert  his  paramount  title  to 
the  property,  was  not  bound  to  give  un 
the  possession  before  he  could  assert  such 
paramount  title  by  making  a  formal  entry 
on  the  property.  lb. 

24.  Specific  performance  of  a  partnership 
contract  for  an  absolute  term  of  years, 
leaving  undefined  the  amount  of  the  capital, 
and  the  manner  in  which  it  is  to  be  pro- 
vided, the  mode  of  carrying  on  the  business 
being  discretionary, — cannot  be  enforced 
in  a  court  of  equity ;  and  the  Court,  beinff 
tmable  to  enforce  Uie  entire  contract,  win 
not  enforce  it  in  part,  as  against  the  re- 
presentatives of  a  deceased  partner,  by 
refnsing  them  a  decree  for  the  dissolution 
of  the  partnership  and  the  sale  of  the  pro- 
perty, which  had,  under  the  contract,  been 
specifically  devoted  to  the  partnership 
business.     Dow  jus  v.  Collins^  vi.  437 

25.  An  authority  fiiyen  to  an  auctioneer 
to  sell  may  be  revoked  by  the  vendor  at 
any  time  before  the  sale,  and  such  revoca- 
tion is  valid  against  parties  dealing  without 
j^  nowledge  of  it ;  therefore,  in  a  suit  by  a 
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purchaserj  to  enforce  specific  performance 
of  a  contract  entered  into  by  the  auctioneer 
by  mistake  or  inadvertence,  for  the  sale  of 
property,  as  to  part  of  which — ^a  right  of 
way  over  the  land  sold — his  authority  had 
been  revoked,  it  is  competent  to  the  de- 
fendant to  insist  upon  sucn  revocation,  and 
parol  evidence  is  admissible  in  support  of 
that  defence.    Manser  v.  Back^        vi.  443 

26.  A  party  who  has  received  notice 
from  a  railway  company  of  Uieir  intention, 
in  exercise  of  powers  given  by  the  Railway 
Act  and  the  Lands  Clauses  Consolidation 
Act,  to  purchase  his  lands,  may  sustain  a 
bill  for  specific  performance  of  the  agree- 
ment thereby  created :  and  the  Court  will 
enforce  such  agreement  by  ordering  the 
Company  to  take  the  proceedings  pre- 
scribed by  the  statute  for  ascertaining  the 
amount  of  purchase -money  and  compensa- 
tion. Walker  v.  Eastern  Counties  Railway 
Company^  vi.  594 

27.  To  a  bill  by  the  covenantee  for  spe- 
cific performance  of  a  covenant  entered 
into  by  a  tenant  in  tail  in  remainder,  to 
disentail  the  estate  after  the  decease  of  the 
tenant  for  life,  judgment-creditors  of  the 
tenant  in  tail,  whose  debts  have  been  made 
charges  on  his  estate  under  the  statute  1 
&  2  Vict.  c.  110,  are  not  necessary  parties. 
Petre  v.  Buncombe^  vii.  24 

28.  A  purchaser  of  lands  imder  the  de- 
scription of  "partly  freehold  and  partly 
leasehold,"  is  entitled  to  have  the  boundary 
dividing  the  freehold  from  the  leasehold 
defined  by  reference  to  the  instruments  of 
title,  or  shown  to  be  capable  of  being  so 
defined;  but  the  circumstance,  that  the 
property  is  described  in  the  agreement  as 
partly  freehold  and  partly  leasehold,  the 
boimdaries  distinguishing  the  one  from  the 
other  not  being  therein,  and  having  not 
theretofore  been  clearly  defined,  is  not  an 
objection  to  a  decree  for  spedfic  perform- 
ance.   Monro  v.  Taylor^  viii.  61 

29.  The  uncertainty  in  the  boundarv  or 
extent  of  property,  which  arises,  not  n-om 
an  instrument  being  incapable  of  legal 
construction,  but  from  its  not  having  there- 
tofore received  any  such  legal  construction, 
is  not  a  ground  for  refusing  specific  per- 
formance of  a  contract  to  sell  such  pro- 
perty, lb, 

30.  Although  a  ^ood  title  was  not  shown 
by  the  vendor  until  during  the  pendency 
of  the  reference,  the  Court  helu  that  the 
purchaser  must  nevertheless  bear  the  costs 
of  the  suit,  it  being  manifest,  that,  if  the 
particidar  evidence  which  completed  the 
title  had  been  produced  before  tne  bill  was 
filed,  yet  the  suit  would  not  have  been 
avoided.  lb. 

31.  Consideration  of  the  principle  on 
which  the  Court  may,  in  certain  cases,  in- 
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terpoae  to  prevent  a  contract  Avm  beinc  ' 
pcrfonncd  in  specie, — protecting  the  legal  i 
or  suppo^edlegalright  of  the  party  seeking 
such  aasistance,  and  pre  nerving  lo  the  other 
par^  the  mbsiantial  bcnclit  of  the  specific  | 
performance.  The  Eaat  Lancashire  Rail-  | 
waij  Company  v.  Hattersley,  viii.  72 

32.  Effect  of  an  agreement  for  a  refer- 
ence to  arbitration  of  a  dispute  between  a  I 
vendor  and  purchaser  as  to  eertiun  terms,  i 
or  alleged  terms,  of  the  contract,  and  of  an  j 
award  thereupon,  in  a  suit  subsequently  . 
instituted  for  the  specific  performance  of  . 
the  contract.     Clay  v.  Rufford,       viii.  290 

33.  The  Court,  upon  a  petition  to  en- 
force an  agreement  entered  into  by  the 
parties  to  tnc  cause,  after  the  cause  was  at 
issue,  to  compromise  the  suit,  refVised  to 
diamisB  the  hiD,  or  to  stay  the  procoedings 
in  the  cause.    Askew  v.  Millington,    ii.  65 

34.  The  proper  proceeding  to  enforce  an 
agreement  lor  the  compromise  of  a  mit, 
where  such  agreement  goes  beyond  the 
ordinary  range  of  the  Court  in  such  suit, 
or  where  the  Court  has,  in  enforcing  the 
^cement,  to  adjudicate  on  equities  dis- 
tinct from  the  equity  appearing  on  the 
record  in  the  cause,  is,  by  bill  for  specific 
performance,  and  not  by  interlocutory  ap- 
plication in  the  existing  cause — temble.  lb. 

35.  A  contract  entered  into  b^  the  pro- 
moters of  a  railway  company  with  a  land- 
owner, to  pay  a  certain  sum  for  the  portion 
of  bis  lands  to  be  taken  for  the  intended 
nutway  and  for  consequential  damage,  in 
oonsideration  of  which  agreement  the  land- 
owner withdrew  his  opposition  to  the  bill : 
— Hi-ld,  to  be  binding,  although,  alter  the 
passing  of  the  Act,  the  intention  of  making 
the  railway  be  abandoned,  and  no  part  of 
the  land  be  taken  or  required.  Webb  v. 
The  Direct  London  and  Portsmouth  Raiimay 
Company,  ix.  129 

36.  Specific  performance  decreed  of  an 
agreement  to  pay,  for  the  lands  to  be  taken 
for  arailway,  a  certain  sum,  which  included 
not  only  the  purchase -money  of  the  lands, 
but  compensation  for  the  consequential 
dam<^  to  the  property  of  the  landowner ; 
the  case  not  being  one  in  which  a  compen- 
sation tras  under  the  Act  a  distinct  subject  of 
contract,  but  being  nicryly  an  agreement  by 
the  landon-ner  to  accept  a  sura  in  full  for  ' 
the  purchaiw  and  damage ;  the  purchase 
hong  the  substance  of  the  agreement,  and 
the  damage  an  incident.  lb. 

87.  The  fact  that  the  railway  company 
had,  by  the  lapse  of  time,  lost  the  powers 
which  the  lapslaturc  had  given  tnem  to 
take  lands,  ffld  not  deprive  thcra  of  the 
right  to  bold  lands  which  they  had  acquired  I 
during  the  existence  of  their  powers,  nor 
did  it  release  them  from  their  obligations  | 


which  they  had  then  eontraetcd  irith  re- 
ference to  tbe  purchase  of  land.  lb. 

38.  The  fact  that  the  performEnee  of  an 
agreement  has,  owing  to  circumstance* 
iSiicb  have  subsequently  oceurred,  be- 
come hard  in  ita  consequences  to  one  of 
the  parties,  or  that  he  is  called  upcm  to 
perform  it  under  circumstances  wmch  he 
nad  not  contemplated,  is  no  objection  to 
the  specific  performance  of  the  contraM  in 
equity,  there  being  nothing  donbtful  in  flie 
meaning  of  the  asjeenient,  and  notluif 
hard  or  oppressive  m  its  terms  at  the  tane 
it  was  made^ — remWe.  lb. 

89.  A  contract  for  the  purchase  of  coOT- 
hold  land  at  a  certain  price,  and  the  timMt 
upon  it  at  a  specified  valuatioit,  enflireed 
as  one  entire  eontraot,  aMioagfa  tlw  vendor 
conld  not  show  any  custom  in  tbe  manor, 
or  license  from  the  lord,  enaUiBg  the 
tenants  of  the  manor,  or  hinuelf,  or  hit 
assigns,  to  fell  the  timber.  Oof*  t. 
Ktene,  ix.  «9 

40.  On  a  vendor's  bill  for  spedfle  per- 
formance, the  opinion  of  the  Court  waa 
much  in  flivonr  of  the  title,  tbt  qneatin 
on  which  turned  on  tbe  conBtmetion  et  a 
particular  will ;  but  the  Court,  being  on- 
able  to  found  that  opinion  npoD  nj 
general  rule  of  law,  or  upon  reawudng  as 
conclusive  as  to  satisfy  the  Court  that 
other  competent  persons  might  not  enter- 
tain a  different  opinion,  or  that  tbe  pn- 
chaser  takine  the  btle  might  not  be  exposed 
to  substantiid  and  not  merely  i«Ue  fitiga- 
tion,  refused  to  decree  a  specific  petftwin- 
ancc.     Pyrhe  v.  Waddmgham,  x.  1 

41.  A  douhtfiil  title,  which  a  purehaser 
will  not  be  compelled  to  accept,  is  not  on^ 
a  titie  upon  wtiich  the  Court  entertanir 
doubts,  out  includes  also  a  tide  which, 
although  the  Court  has  a  fhTooraMe 
opinion  of  it,  yet  may  reasonably  and  fldriy 
be  questioned  in  the  opinion  of  otiier  eoat' 
petcnt  persons ;  for  the  CoDit  has  no 
means  of  binding  the  question  m  agaiMt 
adverse  claimants,  or  of  indenmiftri^  the 
purchaser,  if  its  own  opinion  in  frrotir  of 
the  titie  should  turn  out  not  to  be  weB 
founded.  lb. 

42.  If  the  doubts  as  to  a  title  arise  upon 
3  question  connected  with  the  general  law, 
the  Court  is  to  Judge  whether  the  genei^ 
law  on  the  point  is  or  is  not  settled  ;  and  if 
it  be  not,  or  if  the  donbts  as  to  the  title 
mav  be  affected  by  extrinsic  circumstances, 
which  neither  the  pnrchaaer  nor  tbe  Court 
can  satisfactorily  mvestigate,  spedfle  pff- 
formance  wilt  be  refiised.  It. 

43.  The  rule  rests  upon  the  piind^ 
that  every  pnrchaaer  is  entitled  to  reqnnt 
a  marketable  title.  Jb. 

44.  It  is  the  duty  of  the  Gomt,  on 
tioni  of  title  depnding  on  tho ' 
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of  fiiture  rights  arising,  to  consider  the 
couTBe  which  would  be  taken  if  the  rights 
had  actually  arisen,  and  were  in  course  of 
litigation.  lb. 

45.  A  marketable  title  is  a  title  which, 
at  all  times,  and  under  all  circumstances, 
may  be  forced  upon  an  unwilling  purchaser. 
S,  C7.,  X.  8 

46.  The  Court  refused  to  enforce  specific 
performance  of  an  agreement  for  a  mere 
tenancy  from  year  to  year.  Clayton  v. 
Hillingworth,  x.  451 

47.  The  decbion  in  the  case  oiEduoards  v. 
The  Grand  Junction  Railway  Company  did 
not  proceed  on  the  principle  that  the  incor- 
porated company  was  bound  by  the  con- 
tract of  a  party  acting  as  an  agent  for  them 
prior  to  their  corporate  existence,  but  on 
the  principle  that  the  Court  would  not 
allow  them  to  exercise  powers  acquired  by 
means  of  such  contract  without  carrying  it 
into  full  effect  \  and,  in  the  absence  of  any 
adoption  of  the  contract  of  such  a  party  by 
the  incorporated  company,  or  of  any  at- 
tempt to  exercise  the  powers  thereby  ac- 

?uired,  or  of  any  part  performance,  the 
)ourt  nlight  refuse  to  enibrce  specific  per- 
formance of  such  a  contract  against  the  in- 
corporated company  ;  but  if  uiey  adopt  or 
avail  themselves  of  the  contract,  or  exer- 
cise the  powers  acquired  by  its  means,  the 
Court  will,  in  that  case,  not  only  negatively 
but  positively,  interpose  and  compel  the 
performance  by  them  of  every  portion  of 
the  contract.     The  Earl  of  Lindsey  v.  The 
Great  Northern  Railway  Company,    x.  679 
48.  A  railway  company,    having    con- 
tracted with  a  party,  wno,  under  a  contract 
made  some  years  previously,  was  a  pur- 
chaser of  land  which  the  company  required 
for  the  railway,  but  who  had  not  paid  his 
j>urcha8e-money,  and  appeared  for  some 
time  to  have  abandonea  the  possession  of 
the  land,  filed  their  bill  for  specific  per- 
formance against  both  the  vendor  and  pur- 
chaser : — Beld,  that,  as  the  purchaser  was 
not,  after  the  lapse  of  time  and  under  the 
circumstances,  entitled  in  equity  to  a  de- 
cree for  the  specific  performance  of  the 
contract  against  the  vendor,  the  bill  must 
be  dismissed  as  against  him,  with  costs ;  and 
as  against  the  purchaser,   without  costs. 
South-Eastern  Railway  Company  v.  Knott, 

X.  22 
49.  The  rights  of  parties  to  agreements 
to  enforce  a  specific  performance  in  equity 
are  not  co-extensive"*;  for  their  respective 
rights  depend  upon  their  conduct ;  and  the 
conduct  of  one  may  give  him  the  right  to 
apply  to  the  Court,  while  the  conduct  of 
the  other  may  debar  him  from  that  right. 

[lb. 
54.  The  particulars  of  sale  (erroneously, 


the  property  as  customary  leasehold,  holden 
of  a  certain  manor,  and  renewable  every 
twenty-one  years  at  a  customary  fine,  and 
an  annual  rent  of    lO^.      This  property 
proved  to  be  holden  only  for  the  residue  of 
a  lease  for  twenty- one  years,  at  a  rent  of 
10.9.,  without  any  customary  right  of  re- 
newal.    One  of  the  conditions  of  sale  fixed 
the  time  at  which  any  objections  to  the 
title  of  the  vendor  should  be  taken,  and 
enabled  him,  at  any  time  after  the  delivery 
of  such  objections,    to  vacate    the    sale. 
Another  condition  provided,  that  the  pur- 
chaser should  accept  the  existing  lease  and 
the  assignment  to  the  Vendor  as  a  sufficient 
title  to  the  leasehold  property  ;  and  a  fur- 
ther condition  stipulated,  that  if,  through 
any  mistake,  the  estate  should  be  impro- 
perly described,  or  any  error  or  misstate- 
ment be  inserted  in  the  particular,  such 
error  or  misstatement  should  not  vitiate 
the  sale,  but  the  vendor    or   purchaser 
should  allow  or  pay  compensation.     Upon 
a  bill  by  the  purchaser  against  the  vendor : 
— Held,  that  the  purchaser  was  entitled  to 
specific  performance  of  the  contract,  with 
compensation  for  the  absence  of  any  cus- 
tomary right  of  renewal,  the  same  being  a 
misstatement  or  misdescription  within  the 
last-mentioned  condition.  Painter  v.  Newby, 

xi.  26 

51.  That  the  power  reserved  to  the 
vendor  of  vacating  the  sale  must  be  con- 
strued to  apply  only  to  a  case  of  dispute 
arising  upon  an  objection  of  title.  lb. 

52.  That  the  claim  of  the  purchaser  for 
compensation,  in  respect  of  the  absence  of 
any  customary  right  to  renew  the  lease, 
was  not  an  objection  to  the  title,  within  the 
meaning  of  the  particulars  and  conditions 
of  sale.  lb. 


STAKEHOLDER. 
See  Interpleader. 


STAMP. 
See  Appendix,  vol.  ix,  pp.  Ivii,  xc. 

1.  An  order  signed  by  A.,  addressed  to 
his  bankers,  directing  them,  out  of  the  ba- 
lance due  to  him  on  the  final  arrangement 
of  his  account,  to  pay  to  B.  a  certain  sum^ 
and  which  order  was  forthwith  placed  in 
the  hands  of  B.,  who,  accompanied  by  A., 
immediately  proceeded  to  the  bauking- 
house,  and  delivered  it  to  the  bankers  : — 
Held  to  be  an  instrument  requiring  a  bill 
stamp  within  the  statute  55  (xeo.  8,  c.  184. 
Parsons  v.  Middleton,  vi.  261 

2.  Held,  also,  that  although  the  intention 
of  A.  and  B.  was  that  the  order  should  be 


but  tvithom  any  fraud)  described  a  part  of  forthwith  delivered  to  the  bankers,  yet  the 
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fact  that  the  order  n^s,  according  to  thi 
agreement,  delivered  by  A.  to  B.  (thi 
payee),  brought  it  within  the  provisions  o 
the  Stamp  Act  applicable  to  an  inatnimen 
of  that  character.  lb 

3.   That  the  agreement  (according  to 
which  the  order  was  made)  to  givelJ.  " 
lien  on  the  property  of  A.  in  the  nands  i 
the  bankers,  connsting  of  Tarious  ahuv 
and  aecuritiea  on  which  the  bankers  bad 
prior  charge  for  the  amount  of  the  advancea 
made  by  them  to  A.,  could  not  be  esbi- 
bliehed  as  separate  from  and  independeni 
of  the  order,  treating  the  order  merely  oh 
A  notice  of  the    agreement  given  to  the 
bankers,  but  that  the  agreement  muBt  be 
regarded  as  giving  B.  only  such  a  lien  (if 
any)  as  the  order  created. 


STATE  OF  FACTS. 


STATION. 
See  Kailway  Oobjpant. 


STATUTES,  CONSTRUCTION  OF. 
37  HEN.  8,  c.  12— See  TriHES. 

13  ELIZ.  c.  5— See  Debtor  and  Cbe- 
DrrOR — Pro  Interessk  Sco. 
Whether,  after  the  bankruptcy  or  in- 
solvency of  a  debtor,  any  creoitor  (other 
than  the  assignees)  can,  in  ordinary  cases, 
Bustun  a  Buft  to  set  aside  a  conveyance 
made  by  the  debtor  prior  to  the  bank- 
ruptcy or  insolvency,  on  the  ground  that 
Buch  conveyance  is  fraudulent,  within  the 
statute  13  Eli/,  c.  S;  or  whether  it  is 
necessary  that  any  creditor  seeking  to  set 
aside  such  fraudelctit  conveyance  must 
previously  recover  judgment  at  law  for  his 
deht—quare.     Lister  v.  Tvrntr,        t.  281 

87  ELIZ.  c.  4— See  CnARiTABLE  Trust 
OR  UflS — Consideration — Debtor  akd 
Creditor  —  Equitablk  Mortqaoe — 
Voluntary  Deed. 


3  JAG.  1,  c.  4,  sa.  22,  23— See  Alien. 


21  JAG.  1, 0. 3  Qlmop^AieiySet  Patokt. 


STATUTES,  CONSTEOCnON  OF. 

I  21   JAC.    1,    c,    16    (iunitodoR)  —  Stt 
\      CRKDrrORs'  Strrr — Dbbtok   akd   Cee- 
i      DiTOR  —  Equitadle    Set-off  —  Evi- 
dence  PARTKEBeHIP. 

8.  3 — See  Faktker- 


Where  a  promissory  note  was  made  pay- 
able at  a  certain  time  after  sight,  with  in- 
terest thereon,  and  the  interest  was  duly 
paid  for  several  years  (as  the  bill  alleged), 
the  Court  held,  tnat  the  note  must  be  taken 
to  have  been  acted  upon  according  to  its 
fbrm  and  tenourj  and,  therefore,  that  the 
presentment  for  sight  miut  have  been  duly 
made  beforethe  interest  was  paid;  andthu 
the  payment  became  due  upon  the  note  it 
the  prescribed  date  after  sneb  presentment, 
and  that  the  Statute  of  Limitations  would 
begin  to  run  from  the  time  the  payment  h 
became  due.     Way  t.  Battetl,  y.  M 


9  &  10  WILL.  3,  c.  15— See  Award. 

7  ANNE,  c.  20. 
A  conveyance  of  lands  in  Middlesex  by 
settlement  upon  the  marriage  of  the  settlor, 
registered  nnder  the  statute  7  Anne,  c  SO, 
is  effectual  against  a  prior  unr^stered 
conveyance,  notwithstanding  the  party 
claimiag  under  the  settlement  had  notice 
of  the  unregistered  convejance  aHa  the 
marriage,  but  before  the  registry  of  his 
settlement.    EUey  v.  Lulyeits,        viii.  159 

4  GEO.  2,  c.  21— See  Alien. 

4  GEO.  2,  c.  28. 
A  lessee  applying  to  redeem  a  lease, 
which  has  become  forfeited  at  law  by  noo- 
payment  of  rent,  is  not  required  by  the 
statute  4  Geo.  2,  c.  28,  e.  3,  before  the 
hearing,  to  pay  into  Court  the  arrears  of 
rent  or  the  coats  at  law,  if  no  injunction  a 
granted  until  the  hearing,  and  the  lessor 
" =—      Bowser  v  Colhy,       i.  109 


9  GEO.  2,  c.  36 — See  Aduini8tbation 
Srrr — Charitable  Trdst  or   Usb— 
Cbahity — Mortmain  Act. 
1.  Arrears  of  rent  due  to  »  testator  it 
his  decease  are  not  within  the  i 
of  the  9  Geo.  2,  c.  36,  but  mil  p 


STATUTES,  CONSTRUCTION  OF. 


a  bequest  for  charitable  uses.     Edwards  v. 
Hall,  xi.  6 

2.  In  determining  a  question  of  the 
validity  of  a  bequest  attempting  to  create  a 
charitable  trust,  vrith  reference  to  the  stat. 
9  Geo.  2,  c.  36,  the  construction  of  the 
gift,  and  the  manner  in  which  the  trust 
ought  to  be  executed,  are  first  to  be  de- 
termined without  regard  to  the  operation 
of  the  statute ;  and  then  it  is  to  be  seen 
whether  the  statute  interposes  a  bar  to  the 
creation  or  due  execution  of  such  a  trust. 
S.  C,  xi.  16 

13  GEO.  3,  c.  21.— i&e  Alien. 

39  &  40  GEO.  3,  c.  98  (TheUuson  Act)— 
isee  Accumulation. 

1.  Whether  by  the  statute  it  is  not 
meant  to  protect  accumulations  for  portions 
to  be  paia  out  of  the  fund  so  accumulated, 
and  not  out  of  the  whole  fund — qucere. 
Burt  V.  Sturt,  x.  424 

2.  The  exception  as  to  portions  does  not 
apply  exclusively  to  portions  created  by 
antecedent  instruments.  Viscount  Barring- 
ton  V.  Liddell,  x.  431 

3.  The  conveyances,  settlements,  and 
devises,  and  the  particular  interests  of  the 
parents  of  children  taking  portions  to 
which  the  statute  refers.    6.  C,       x.  432 

4.  The  antecedent  referred  to  by  the 
word  "  such  "  conveyance,  &c.,  in  the  2nd 
sectionof  the  TheUuson  Act.   S.  C,  x.  434 

5.  A  provision  for  payment  of  the  debts 
of  *'  other  person  or  persons,"  held,  not  to 
refer  to  the  debts  of  any  person  or  persons, 
but  only  of  the  person  or  persons  mrecting 
the  accumulation  to  be  made.  lb, 

6.  The  parent  must  take  an  interest  in 
the  real  or  personal  estate  the  income  of 
which  is  directed  to  be  accumulated,  to 
bring  the  case  within  the  exception.     S.  C, 

X.436 
41  GEO.  3,  c.  107,  8.  1. 

54  GEO.  3,  c.  156,  s.  4. 

Whether  a  court  of  equity  is  a  court  of 
record  within  the  meanmg  of  the  statutes 
41  Geo.  3,  c.  107,  s.  1,  or  54  Geo.  3,  c.  156, 
8.  4 — quasre,     Colbum  v.  Simms,       iii.  543 

52  GEO.  3,  c.  101  (Sir  Samuel  KomiUy'a 
Act) — See  Appendix,  vol.  x,  pp.  xxxvii, 
xxxviii — Charitv— Churchwarden. 

53  GEO.  3,  c.  141— -iSfec  Annuitant. 

54  GEO.  3,  c.  173 ;  57  GEO.  3,  c.  100— 
See  Land-tax  Redehition. 

55  GEO.  3,  c.  184  {Stamp  Act}— See 

Stamp. 
589 


56  GEO.  3,  c.  eO—See  Parties— Plead- 
ing. 

1  GEO.  4,  c.  119,  s.  7 — See  Insolvent 

Debtor. 

1  &  2  GEO.  4,  c.  92. 
The  Commissioners  appointed  nnder  the 
Stat.  1  &  2  Geo.  4,  c.  92,  and  the  Bishop, 
having  found  that  an  exchange  of  the 
charitv  lands  would  be  beneficial,  and  the 
same  having  been  effected  according  to  the 
statute,  the  Court  has  no  power  to  reverse 
their  decision;  and  it  is  immaterial  that 
the  Bishop  was  himself  one  of  the  trustees 
of  the  charity,  the  Bishop  having  no  per- 
sonal interest  in  the  property.  Attorney' 
General  v.  The  Bishop  of  Worcester,  ix.  328 

4  GEO.  4,  c.  76,  s.  2ZSee  Discovery. 

7  GEO.  4,  o.  57,  s.  20— i&e  Insolvent 

Debtor. 

9  GEO.  4,  c.  14 ;  3  &  4  WILL.  4,  c.  27 
{Statutes  of  Limitations) — See  Debtor 
AND  Creditor. 

1  WILL.  4,  c.  36. 

The  Orders  of  May,  1845,  do  not  take 
away  the  right  of  proceeding  upon  con- 
tempt, to  take  the  bill  pro  confesso  under 
the  statute  1  Will.  4,  c.  36.  WiMn  v. 
Nainby,  iv.  476 

Id.,  Rule  IL — See  Pro  Co.nfesso. 

Where  a  defendant,  who  is  in  custodv 
for  contempt  for  not  answering  the  bill, 
has  been  brought  up  and  remanded,  under 
the  Stat.  1  Will.  4,  c.  36,  s.  15,  the  two 
months  and  six  weeks,  ffiven  by  the  13th 
rule,  is  not  interrupted  by,  but  will  run  in, 
the  vacation,  although,  if  the  thirty  days 
allowed  by  the  5th  rule,  for  first  bringing 
ihe  defendant  up  after  he  is  actually  in 
custody,  should  expire  in  vacation,  that 
time  is  extended  to  include  the  four  first 
days  of  the  following  term.  Simmons  v. 
Wood,  ii.  644 

Id.,  Rule  V. 

The  Stat.  1  Will.  4,  c.  36,  s.  15,  rule  5, 
does  not  make  it  imperative  upon  the 
plaintiff  to  bring  a  defendant,  who  is  in 
custody,  up  to  the  bar  of  the  Court  within 
thirty  days,  but  onl^  deprives  the  plaintiff 
of  the  benefit  of  his  process,  and  entitles 
the  defendant  to  his  discharge,  if  the 
plaintiff  does  not  bring  him  up.  JVood- 
wards  v.  Conebeer,  i.  297 

1.  WILL.  4,  c.  eO—See  Mortgagor  and 
Mortgages — ^Trustee. 
L    Three  trustees,  two  of  whom  were 


STATUTES,  COW&TRUCnON  OP. 


endjton  of  A.,  joined  in  making  promis- 
Boiy  notes  for  Becurinj;  to  the  otiier  cre- 
ditors of  A.  a  composition  on  their  respective' 
debts,  and  took  a  conveyniicc  and  assign- 
ment or  the  real  and  personal  estate  of  A.. 
Sou  trust,  arter  jwjing  the  coats  anil 
urges,  to  indemiufy  tlic  three  trustees  in 
respect  of  the  promissory  notes,  and  thee 
to  pay  the  two  tmstees,  who  were  credi- 
tors, a  like  comjiositiou  on  their  respectivt' 
debts,  and  to  pay  the  surplus  to  A.  After 
two  of  the  trustees  had  received  part  of 
the  pereonal  estate  of  A.,  and  bul  paid 
the  promissory  notes  to  a  larger  amount 
than  they  had  received,  the  other  tnister 
(who  was  one  of  the  creditors)  went  out 
of  the  jurisdiction  of  the  Court.  There 
waa  no  power  in  the  deed  to  appoint  new 
trustees  :—HeW.  on  the  petition  of  the  two 
trustees,  that  the  trustee  out  of  the  juris- 
diction was  a  trustee  within  the  Act  of  1 
Will.  4,  e.  GO,  for  the  petitioners  and  him- 
self, and  the  Court,  without  directing  n 
bill  to  be  filed,  appointed  another  trustee 
in  his  Btead,  In  re  George  Hyley,  iii,  614 
S.  Aa  order  of  reference  to  inquire  whe- 
ther the  heir  of  the  mortEaffee  was  a  trus- 
tee within  the  Act  I  WilT  4,  c.  CO,  and 
1  &  2  Viet.  c.  G9,  was  made  upon  the 
petiUon  of  the  executors  of  the  mortgagee, 
and,  the  mortgage  debt  being  paid  off 
pending  the  reference,  the  Master  found 
that  the  heir  was  not  a  trustee  for  the 
petitioners,  but  for  the  mortgagor  ;  where- 
upon the  Court  allowed  the  petition  to  he 
amended  and  made  the  petition  of  the 
mortgagor,  and  then  directed  the  recon- 
veyance.    In  re  Mmii/oM,  iv.  808 

3.  Where  the  Master  Jinds,  that,  in  a 
certain  construction  of  a  devise,  the  infant 
therein  named  is  a  trustee  wiUiin  the  Act 
1  Will.  4,  c.  60,  but  that,  on  a  different 
oonitruction,  another  person  would  be  such 
trustee,  the  Court  may  declare  the  infant 
to  he  the  trustee,  and  make  the  order  for 
conTeyauce  without  sending  the  case  back 
tOtbeMaster.     Langfordv.  Auger,  iv,  313 

4.  Alter  a  decree  in  a  creditors'  suit  for 
the  sale  of  the  real  estate  of  the  testator, 
and  the  application  of  the  proceeds  in  pay- 
ment of  the  debt,  and  afler  a  sale  under 
that  decree,  the  devisees  of  the  estate, 
being  lunatic  or  out  of  the  jurisdiction,  are 
trustees  of  the  estate,  within  the  statute 
1  Will.  4,  c.  60,  for  the  plaintifi"  in  the 
cmnse — semhle.    Jackson  v.  MilJUld,  v.  538 

0.  If  the  devisees  in  such  a  case  are  not 
trustees  for  the  plaintiff,  by  the  clfect  of 
the  decree,  the  Court  cannot  make  them 
such  trustees  by  any  declaration  to  that 
effect;  and  if  the  devisees  are  such  trustees 
bv  the  effect  of  the  decree,  an  express  de- 
claration thereof  (if  necessary)  snould  be 


I  made  by  decree,  and  cannot  properly  be 
made  upon  petition.  lb. 

1  WILL.  4,  c.  60,  8. 23. 

By  an  indenture  of  1634,  a  rent  cbaive 
was  granted  to  certain  trustees  for  chant- 
able  uses,  and,  the  last  survivor  of  such 
trustees  being  unknown,  the  Court,  under 
the  statute  1  Will.  4,  c.  60,  s.  23,  on  the 
petition  of  the  persons  who  administered 
the  charitv  before  the  rent  charge  ceased 
to  be  paio,  appointed  new  trustees,  and  a 
person  to  convey  the  rent  ebaivc  to  such 
trustees.  In  re  I  WiU.  4,  c.  60,  and  In  re 
Nighiingale't  Charily,  m.  336 

2  WILL.  4,  c.  33 — See  JvbjbdiCTIos. 

2  Bt  3  WILL.  4,  c.  100. 

The  statute  2  ft  3  Will.  4,  c.  100, 
brings  down  the  period  of  l^al  memory 
from  the  time  of  1  Kic.  1  to  the  dme  of  the 
commencement  of  two  incumbencies  (not 
being  together  less  than  sixty  yean),  and 
three  years  of  s  third  incumbency ;  but  does 
not  create  a  new  ground  of  ezcmptim,  or 
destroy  the  right  to  titbes  upon  mere  proof 
of  non-payment  or  non-render  during  two 
snch  incumbencies  and  three  years  of  a 
third,  in  eases  where  proof  of  non-pimneBt 
or  non-render  from  the  time  of  1  Ke.  1 
would,  before  the  atatnte  S  &  S  ATill.  4,  e. 
lOO.haveeBtablishednaezemption.  SalMd 
V.  Joktaton,  i.  IH 


3  &   4   WILL.   4,   c.   zlvi   (Xondbn   oatf 
Greenickh  Railway  Act) — iSee  COSTS. 

3  &  4  WILL.  4,  c.  lOi— Set  EaCHEAT. 

1.  Where  a  person  ^es  seised  of  land 
which  he  has  not  by  will  charged  with  his 
debts,  the  statute  3  &  4  WilT  4,  c.  104, 
makes  the  lands  themselves,  and  not  merely 
the  estate  or  interest  of  snch  person  in  the 


3.  A  general  devise  and  bequest  of  the 
testator's  real  and  personal  estate  to  A. 
for  life,  and,  after  the  decease  of  A.,  a 
devise  of  certain  copyholds  to  B.,  and  a 
direction  that,  on  the  decease  of  B.,  the 
i:opyholds  should  he  sold,  with  a  gift  of 
the  monies  arising  by  sncn  sale  amongst 
persons  of  certain  classes  who  shoold  oe 
living  at  the  death  of  B.,  share  and  share 
^dike  -.—Held,  that  the  executors  would  not 
l>e  necessary  parties,  on  the  mere  groond 
that  the  copynold  estate  is  by  statale  made 
resets  to  be  administered  in  Mui^  fbr  the 
layment  of  debts— iSortfc.  CfirtifT  JW- 
iTOok,  aSL  Sfi,  27S 
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4  WILL.  4,  c.  23. 

Under  the  Escheat  Act,  trust  monies 
may  be  followed  into  land  against  the 
lords  of  the  fee ;  and  if  it  were  otherwise, 
the  estate  in  the  hands  of  the  lord  by 
escheat  is  liable  to  the  debts  of  the  person 
whose  estate  has  escheated.  Hughes  v. 
Wells,  ix.  749 


8  &  4  WILL.  4,  c.  27  (LimitaHons)— 
See  Adverse  Possession. 

1.  A.  T.,  a  person  of  unsound  mind, 
living  in  the  family  of  M.  D.,  became 
entitled  as  heiress-at-law  to  certain  lands. 
M.  D.  received  the  rents  and  profits  of 
such  lands  for  thirteen  years  during  the 
life  of  A.  T.,  and  eleven  years  after  her 
death,  when  M.  D.  died.  M.  D.  had  pro- 
cured A.  T.  to  execute  a  will  de\'ising  part 
of  her  estate,  and  also  indentures  for  con- 
veying other  parts  to  M.  D.  and  her 
heirs  : — Held,  that  procuring  instruments 
of  conveyance  and  devise  to  be  executed 
by  a  person  of  unsound  mind  was  a  fraud 
within  the  stat.  3  &  4  Will.  4,  c.  27, 
8.  26.     Lewis  v.  Thomas,  iii.  26 

2.  Semble,  that,  after  issues  had  been 
directed,  on  motion,  to  try  the  validity  of 
the  instruments  executed  by  A.  T.,  and 
whether  she  was  of  sound  mind,  the  order 
being  submitted  to,  it  was  no  longer  open 
to  those  claiming  under  M.  D.  to  insist,  at 
the  hearing,  that  the  claim  of  the  heirs  of 
A.  T.  was  barred  by  the  Statute  of  Limita- 
tions, 3  &  4  Will.  4,  c.  27.  lb. 

3.  On  a  bill  to  enforce  a  charge  acquired 
by  a  judgment  creditor  on  the  estate  of 
the  debtor,  a  receiver  was  appointed,  and, 
at  the  hearing,  a  reference  as  to  incum- 
brances on  ue  estate  was  directed.  A 
state  of  facts  and  claim  carried  in  before 
the  Master  under  such  inquiry  by  an 
incumbrancer,  not  a  party  to  the  suit,  was 
held  to  take  the  charge  as  to  the  interest 
out  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27,  s.  42) ;  and  the  incum- 
brancer was  held  to  be  entitled  to  arrears 
of  interest  for  six  years  antecedent  to  the 
time  of  such  claim.  Greenway  v.  Brom- 
field,  Handley  v.  Wood,  ix.  201 

4.  A  petition  in  lunacy,  after  the  death 
of  the  lunatic,  by  his  committee,  and  a 
reference  to  the  Master  thereon,  followed 
by  a  report,  finding  that  a  sum  of  money 
had  been  expended  by  the  committee  in 
the  maintenance  of  the  lunatic,  is  not  a  pro- 
ceeding which  will  take  the  claim  of^the 
committee  out  of  the  Statute  of  Limita- 
tions, as  against  the  heir-at-law  of  the 
lunatic,  who  was  not  aparty  to  the  appli- 
cation.    WWdiuon  V.  JvUkinson,      ix.  ^04 

591 


Id.,  ss.  2,  3,  25,  42. 

1.  The  testator  gave  an  annuity  to  A.^ 
and  charged  the  same  upon  all  his  free- 
hold and  leasehold  estate.  He  afterwards 
devised  his  freehold  estates  to  trustees 
f  who  were  also  his  executors),  upon  trust 
(subject  to  the  charge^  to  and  for  the  use 
of  his  grandson  and  ms  heirs.  The  trus- 
tees, being  in  possession  of  the  estates,  pai4 
the  annuity  to  A.  during  the  minority  of 
the  grandson,  and  within  twenty  years 
before  the  filing  of  the  bill  by  A.  against 
the  grandson : — Held,  that  such  payment 
of  the  annuity  by  the  trustees  prevented 
the  claim  of  A.  to  the  annuity  from  being 
barred  by  the  Statute  of  Limitations,  3  &  4 
Will.  4,  c.  27,  ss.  2, 3.  Francis  v.  Grover,  v.  39 

2.  That  the  grandson  was  not  a  trustee 
for  the  annuitant  within  the  25th  section  of 
the  statute  3  &  4  Will.  4,  c.  27,  or  other- 
wise ;  and  that,  imder  the  42nd  section  of  the 
same  statute,  the  annuitant  was  not  en- 
titled to  recover  the  arrears  of  the  annuity 
for  more  than  six  years  before  the  filing  ox 
the  bill.  lb. 

Id.,  8.  25  —  See  Chasitablb  Trust  or 
Use — ^Trustee  and  Cestui  que  Trust. 

Id.,  8.  28 — See  Adverse  PossessioK — 
Mortgagor  and  Mortgagee. 

Id.,  s.  40. 

A  contract  for  the  sale  of  an  estate  was 
made  in  March,  1811,  the  agreement  being 
that  the  purchase-money  should  be  paid 
on  the  13th  of  May  following;  and  the 
purchaser  was  let  into  possession  imme- 
diately on  the  execution  of  the  contract. 
The  purchase-money  was  not  paid  ;  but 
the  purchaser,  and  persons  claiming  under 
him,  continued  in  possession.  In  1844, 
the  assignees  of  the  vendor  filed  their  bill, 
claiming  a  lien  on  the  estate  for  the  par- 
chase-money  and  interest  from  the  day 
fixed  for  the  completion  of  the  contract  :-— 
Held,  iJiat  the  right  of  the  vendor  to  re- 
cover the  purchase -money,  as  a  Hen  or 
charge  upon  the  land,  was  barred  by  the 
40th  section  of  the  statute  3  &  4  Will.  4, 
c.  27.     Toft  V.  Stephenson,  vii.  1 

Id.,  s.  42 — See  Annuity. 


3  &  4  WILL.  4,  c.  27,  s.  42 ;  C.  42,  s. 
See  Mortgage. 

4  &  5  WILL.  4,  c.  22. 

The  statute  4  &  5  WilL  4,  c.  22,  for  the 
apportionment  of  rents  and  other  periodical 
payments,  applies  to  cases  in  which  the 
mterest  of  the  person  interested  in  such 
rents  and  payments  is  terminated  by  hie 
death  or  by  the  death  of  another  person,  but 
does  not  apply  to  the  case  of  a  tenant  in 


STATUTES,  CONSTRUCTION  OF. 


fee,  or  provide  for  apportionment  of  rent 
between  the  real  and  personal  representa- 
tive of  such  person  whose  interest  is  not 
terminated  at  his  death.  Browne  v.  Amyot^ 

iii.  173 

4  &  5  WILL.  4,  c.  82 — See  JuRisi»icnoN 

—Service. 

6  &  7  WILL.  4,  c.  S2,—See  Building 

Society. 

7  WILL.  4  &  1  VICT.  c.  26  (  WillsySee 

Devise — ^Mines. 

Id.,  8.  15 — See  Legacy. 
Id.,  88.  21,  34 — See  Will. 

Id.,  88.  3,  24,  33. 

The  33rd  section  of  the  stat.  1  Vict.  c. 
26,  which  provides,  that,  where  a  child  or 
other  issue  of  the  testator,  to  whom  any 
real  or  personal  estate  shall  be  devised  or 
bequeatned,  shall  die  in  the  lifetime  of  the 
testator  leaving  issue,  and  any  such  issue 
shall  be  living  at  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after 
that  of  the  testator,  does  not  substitute  for 
the  pre -deceased  devisee  or  legatee  the 
issue  whose  existence  is  the  event  or  con- 
dition which  excludes  the  lapse,  but  renders 
Uie  subject  of  the  gifl  the  absolute  pro- 
perty of  the  pre -deceased  devisee  or 
legatee,  and  therefore  disposable  by  his 
wSl,  notwithstanding  his  death  before  the 
death  of  the  testator.    Johnson  v.  Johnson^ 

iii.  157 

Id.,  8.  2b— See  Void  Dbvise. 

The  provisions  in  the  Wills  Act  against 
the  lapse  of  legacies  given  to  children, 
renders  it  necessary  for  a  testator,  intend- 
ing that  a  legacy  to  one  child  shall  go 
over  to  another  in  the  event  of  the  death 
of  the  first  legatee,  to  express  that  meaning 
by  his  will.    In  re  Mores*  Trust,    vii  178 

Id.  8.  33. 

A  testator,  by  a  will  made  since  the 
Wills  Act  (7  Will.  4  &  1  Vict.  c.  26),  gave 
to  his  son  a  residuary  share  of  his  estate. 
The  son  died  after  the  Act  came  into 
operation,  and  before  the  date  of  the  will, 
leaving  children  : — Held^  that,  under  sect. 
33  of  the  Wills  Act,  the  gift  took  effect, 
although,  according  to  the  law  prior  to 
the  statute  there  would  have  been  no 
effectual  devise  or  bequest.    Mower  v.  Orr, 

vii.  473 
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7  WILL.  4  &  1  VICT.  c.  26,  88.  33,  34. 

1.  By  a  deed,  made  since*  the  Statute  of 
Wills  (7  Will.  4  &  1  Vict.  c.  26),  certain 
trust  funds  were  appointed  to  trustees,  in 
trust  for  such  person  or  persons,  for  such 
interest  or  interests,  and  chargeable  with 
such  sum  or  stuns  of  money,  and  for  such 
intents  and  purposes,  and  in  such  manner, 
in  all  respects,  as  tiie  appointor  should,  by 
any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation  and 
new  appointment,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested 
by  one  witness  or  more,  direct  or  appoint. 
Tlie  appointor  afterwards  made  her  will 
(which  was  duly  executed  and  attested 
according  to  the  Statute  of  Wills),  and 
thereby  bequeathed  part  of  the  trust  fimds : 
— Heldy  that  the  will  was  a  writing  within 
the  terms  of  ihe  power.  BukceU  v.  BleHh- 
horn,  V.  131 

2.  The  testator,  by_a  will  made  before 
the  Wills  Act  (7  Will.  4  &  1  Vict,  c 
26)  came  into  operation,  bequeathed  a 
share  of  his  residuary  estate  to  one  of  bis 
sons,  who  was  also  tnereby  made  one  of 
the  devisees  in  trust  and  executors  of  his 
estate.  The  son  died  after  the  Wills  Act 
came  into  operation,  leaving  issue ;  and 
after  his  deaui,  the  testator  made  a  codidl 
to  his  will,  altering  a  bequest  to  another 
child,  but  in  other  respects  confirming  his 
will :— ^cW,  that  the  gift  to  the  son  did 
not  lapse,  but  that  the  same,  so  far  as  it 
was  real  estate,  descended  to  the  heir  at 
law  of  the  son,  and  so  far  as  it  was  per- 
sonal, to  his  executrix,  under  a  will  made 
before  the  Wills  Act  came  into  operatioiL 
Winter  v.  Winter,  v.  806 

3.  That,  imder  the  34th  section  of  the 
Wills  Act,  the  effect  of  the  republication  of 
the  will  by  the  codicil  was  the  same  as  if 
the  testator  had  at  the  date  of  the  codicil 
made  a  will  in  the  words  of  the  will  so  re- 
published. 2h. 

1  &  2  VICT.  c.  69— See  Supra,  1  Wnx.  4. 

c.  60. 

1  &  2  VICT.  c.  110  (Insolvent  Acty—See 
Alienation — Costs. 

Id.,  s.  13 — See  Debtor  and  Creditor. 

Id.,  88.  14, 15. 

1.  After  the  order,  obtained  by  a  judg- 
ment creditor,  for  charging  the  interest  d 
his  debtor  in  government  stock,  standing 
in  the  name  of  trustees,  has  been  made 
absolute,  under  the  statute  1  &  2  Vict 
c.  110,  s.  15,  the  Bank  of  England  is  still 
bound  to  pay  the  dividends  to  tbe  trustees, 
being  the  legal  hands  to  receiye  them ;  and 
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the  trustees  are  to  apply  the  dividends  ac- 
cording to  the  equitable  interests  of  the 
parties.     Bristcd  v.  Wilkins^  iii.  235 

2.  Semble,  a  judgment  creditor  who  has 
obtained  an  order  charging  the  interest  of 
his  debtor  in  government  stock  may,  in  a 
proper  case,  sustain  a  suit  for  the  interme- 
diate protection  of  the  interest  which  he 
has  so  acquired,  notwithstanding  the  six 
months  prescribed  by  the  statute  1  &  2 
Vict.  c.  110,  8.  14,  have  not  expired.      lb. 

Id.,  88. 16,  18 — See  Costs. 

Id.,  s  47 — See  Insolvent  Debtor. 

Id.,  6.  68 — See  Mortgagor  and  Mort- 
gagee. 

2  &  3  VICT.  c.  54— iSfec  Next  Friend. 

5  VICT.  c.  5,  8.  4. 

The  order, — ^which  under  the  Act  5  Vict. 
e.  5, 8. 4,  may  be  issued  upon  motion  or  peti- 
tion without  bill  filed,  to  restrain  the  Bank 
or  any  public  company  from  permitting  the 
transfer  of  stock  or  shares,  or  the  payment 
of  dividends,— cannot  be  continued  after 
time  has  been  afforded  for  filing  a  bill,  and 
no  bill  has  been  filed.  In  re  The  Marquis 
of  Hertford,  i.  584 

Id.,  8.  5. 

A  party  who  has  obtained  a  distringas, 
imder  s.  6  of  the  Act  5  Vict.  c.  5,  may  not- 
withstanding, in  a  proper  case  of  merits 
and  urgency,  obtain  a  restraining  order 
imder  s.  4.  Ih, 

5  &  6  VICT,  a  3^— 5ee  Agent. 

5   &  6  VICT.  c.    116— 5cc   Insolvent 

Debtor. 

6  &  7  ^ICT.  c.  ^5— 'See  Witness. 

7  &  8  VICT.  c.  45. 

Proof  of  twenty-five  years*  usage  of  a 
Dissenters*  meeting-house  for  worship  bv 
persons  of  a  certain  religious  society,  is 
not,  under  the  stat.  7  &  8  Vict.  c.  45,  con- 
clusive evidence  that  the  trusts  of  the  pre- 
mises are  for  the  benefit  of  that  society, 
where  such  trusts  are  declared  upon  the 
face  of  the  deed  by  which  the  premises  are 
dedicated  to  the  charitable  ut^e,  although 
such  deed,  not  being  enrolled,  is  ^^  to  all 
intents  and  purposes  null  and  void  **  under 
the  Mortmain  Act.  Attorney-General  v. 
Ward,  vi.  483 

7  &  8  VICT.  c.  70. 

1.  The  8th  seetion  of  the  stat  7  &  8 
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Vict.  c.  70,  "for  facilitating  arrangements 
between  debtors  and  creditors,"  which 
enacts,  that,  upon  the  filing  of  the  resolu- 
tion and  agreement  therein  mentioned,  all 
the  estate  and  effects  of  the  petitioning 
debtor  shall  vest  in  the  trustee  (if  any  be 
appointed)  as  fully  as  if  such  trustee  were 
an  assignee  in  bankruptcy,  has  not  neces- 
sarilv  tne  effect  of  vesting  in  the  trustee 
all  the  estate  and  effects  of  the  petitioning 
debtor,  but  vests  onlv  so  much  of  such 
estate  and  effects  as  the  debtor  may  give 
up  and  the  creditors  accept,  or  that  part  of 
the  estate  and  effects  in  respect  of  which 
the  trustee  is  appointed.    Robins  v.  Hobbs, 

ix.  122 
2.  The  second  meeting  of  creditors  con- 
vened under  the  4th  section  of  the  Act 
may  accept  or  reject,  but  cannot  vary,  the 
terms  of  tbe  agreement  assented  to  by  the 
first  meeting — semble.  lb, 

8  &  9  VICT.  c.  18  (Lands  Clauses  Consolida- 
tion), 

1.  All  the  lands  of  a  municipal  corpora- 
tion are  held  "  upon  the  same  or  the  like 
uses,  trusts,  or  purposes,"  within  the  sect.  69 
of  the  Lands  Clauses  Consolidation  Act  (8 
&  9  Vict.  c.  18),  so  that  money  paid  for 
the  compulsory  purchase  of  one  part  of 
the  lands  of  a  municipal  corporation  may 
be  applied  in  the  redemption  of  an  inciun- 
brance  upon  another  part  of  the  lands  of 
the  same  corporation.  Ex  parte  The  Cor- 
poration of  Cambridge,  in  re  The  Eastern 
Counties  Railway  Company,  vi.  30 

2.  A  railwa)r  company,  having  ffiven 
notice  of  their  intention  to  purchase  lands 
for  the  undertaking,  deposited  the  pur- 
chase-money, and  delivered  the  bond  (ac- 
cordinf^  to  the  provisions  of  the  85th  sec- 
tion of  the  Lands  Clauses  Consolidation 
Act)  before  the  expiration  of  the  period 
prescribed  for  the  exercise  of  their  com- 
pulsory powers;  neither  their  power  to 
purchase  the  land,  nor  their  power  to 
enter,  is  gone  by  the  subsequent  expiration 
of  that  period.  Sparrow  v.  The  Oxford, 
Worcester  and  Wolverhampton  Railway 
Company,  ix.  436 

3.  The  powers  for  the  compulsory  pur- 
chase and  taking  of  lands  referred  to  in  the 
123rd  section  of  the  Lands  Clauses  Con- 
solidation Act,  arc  powers  given  to  the 
several  promoters  oi  the  several  special 
Acts  in  which  that  Act  nught  be  incorpo- 
rated, and  not  several  powers  given  to  the 
promoters  of  each  special  Act.  lb. 

4.  The  123rd  section  of  the  Lands 
Clauses  Consolidation  Act  refers  to  the 
powers  ^ven  by  the  Act  for  the  purchase 
and  taking  of  land ;  but  not  to  the  powers 
thereby  given  for  carrying  into  effect  a 
purchase  already  made.  Ih. 


STATUTES. 


5.  Powers  under  the  head  of  the  pur- 
chase and  taking  of  lands  distinguished 
into  those  strictly  for  that  purpose,  and 
those  which  are  powers  for  carrying  into 
effect  a  purchase  already  made.     S,  C, 

ix.  445 

6.  The  clauses  68  to  67  of  the  Lands 
Clauses  Consolidation  Act  refer  to  lands 
which  may  more  properly  be  said  to  be 
^en  than  purchased.  lb, 

7.  Where  there  is  no  original  equity 
affectinff  the  claim  of  a  party  to  compensa- 
tion under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  in  respect  of 
lands  injuriously  affected,  the  statute  does 
not  create  such  an  equity,  but  where 
there  is  an  original  equity  affecting  the 
claim,  the  statute  does  not  take  it  away. 
Duke  of  Norfolk  v.  Tennant,  ix.  745 

8.  Where,  therefore,  an  agreement  for 
such  compensation  has  been  completed  and 
carried  out,  and  the  satisfaction  perfected, 
there  is  no  ground  for  the  interference 
of  the  Court,  arising  out  of  the  provision 
of  the  statute ;  but  where  the  defendant 
has  received  ihe  consideration  for  per- 
fecting the  satisfaction,  and  refuses  to  per- 
fect it,  and  a  case  for  specific  performance 
arises,  there  is  nothing  m  the  statute  to  ex- 
clude the  interposition  of  the  Court.      lb, 

9.  The  Court  docs  not  interfere  by  in- 
junction to  restrain  parties  who  insist  that 
their  property  has  been  injuriously  affected 
within  the  meaning  of  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act,  from 
prosecuting  their  claim  under  the  Act, 
upon  the  mere  ground  that  the  Act  has 
not  provided  the  means  of  determining  the 

Ereliminary  question,  whether  the  property 
as  been  mjuriously  affected  or  not ;  but 
whether  the  same  rule  applies  to  a  case  in 
which  there  are  several  grounds  of  claim, 
some  of  which  have  been  satisfied — quasre.  lb. 

Id.,  s.  18. 

A  railway  company,  empowered  to  take 
lands  for  the  purposes  of  the  undertaking, 
is  not  restricted  by  the  Lands  Clauses 
Consolidation  Act  to  one  notice,  but  may, 
after  a  notice  for  taking  certain  lands,  give 
a  further  notice  for  taking  other  lands 
within  the  prescribed  limits, — such  addi- 
tional lands  being  necessary  for  the  works. 
Stamps  V.  The  Birmingham^  Wolverhampton^ 
and  Stour  Valley  Railway  Company ^  vii.  251 

Id.,  8.  84. 

A  railway  company,  having  power  to 
purchase  a  plot  of  land  for  their  railway, 
entered  upon  the  same  to  survey  and  take 
levels  thereof,  and  probe  or  bore  to  ascer- 
tain the  nature  of  tne  soil,  and  set  out  the 
centre  line  of  the  railway  ;  and  for  that 
purpose  they  dug  a  trig  line  or  trench  two 


inches  deep  and  fourteen  inches  wide  across 
the  plot  01  land,  but  they  gave  the  owner 
of  the  land  no  previous  notice  of  such  entry 
as  required  by  the  84th  section  of  the 
Lands  Clauses  Consolidation  Act  (8  &  9  Vict 
c.  18).  Five  days  after  the  trig  line  was 
made,  the  owner  of  the  land  discovered  the 
fact,  and  nine  days  from  such  discovery  he 
filed  his  bill  for  an  injunction.  Upon  the 
affidavits  on  the  part  of  the  company,  that 
the  surveying  and  setting  out  of  the  Ime  of 
railway  was  completed  on  the  day  the  trig 
line  was  made,  and  that  they  had  no  occa- 
sion to  enter  and  did  not  intend  asain  to 
enter  upon  the  land  until  they  had  taken 
the  legal  steps  for  permanently  using  it, 
the  Court  refused  the  ii\junctioii,  but  re- 
served the  costs.  Fooks  v.  Wilts,  Somerset^ 
and  Weymouth  Railway  Company,      v.  199 

Id.,  s.  85. 

The  proceedings  under  the  85th  section 
of  the  Lands  Clauses  Consolidation  Act  are 
not  necessarily  invalid  because  the  award 
was  si^ed  on  a  day  subsequent  to  the  day 
on  which  the  money  was  paid  into  Court, 
and  the  bond  given.     S,  C,  vii.  256 

8  &  9  VICT.  c.  20  {RaUways  Clauses  Con- 
solidation Act). 

Whether  the  92nd  section  of  the  Rail- 
ways Clauses  Consolidation  Act  does  or 
does  not  convert  railways  into  public  high- 
ways ;  and  whether  that  section  be  or  be 
not  controlled  by  the  87th  section  of  the 
same  Act,  giving  powers  to  companies  to 
enter  into  agreements  as  to  passing  over 
or  along  eacn  other^s  lines ;  yet,  when  an 
agreement  as  to  the  terms  of  passing  over 
or  along  each  other^s  lines  has  been  entered 
into  between  railway  companies,  their 
rights  in  respect  of  such  passing  depend 
upon  the  terms  of  the  agreement,  ana  are 
no  longer  governed  by  the  provisions  of 
the  Railways  Clauses  Consolidation  Act 
The  Great  Northern  Railway  Co.  v.  The 
Eastern  Counties  Railway  Co.,  ix.  S06 

Id.,  ss.  3,  87,  92,  115— ,S^  Railway 
Company. 

Id.,  6.  6. 

In  the  case  of  damage  to  a  party  whose 
lands  are  not  entered  upon,  but  are  injuri- 
ously affected  by  the  exercise  of  the  powers 
of  a  railway  company  upon  their  own  lands, 
or  upon  the  lands  of  another  party,  and  for 
which  damage  compensation  is  required  to 
be  made  by  s.  6  of  the  Railways  Clauses 
Consolidation  Act  (8  &  9  Vict.  c.  20),  it  is  not 
unlawful  for  the  company  to  execute  the 
works  which  occasion  the  damage,  before 
the  amount  of  compentation  ibr  tibe  same 
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is  ascertained,  paid,  or  deposited.  Hutton 
V.  The  London  and  South*-  Western  liailway 
Company^  vii.  251) 

8  &  9  VICT.  c.  105,  8.  2—See  Jurisdic- 
tion. 

9  &  10  VICT.  c.  73,  8.  l^—See  Tithe. 

The  words  **  every  iDstrument"  in  sect. 
19  of  the  Tithe  Commutation  Amendment 
Act,  9  &  10  Vict.  c.  73,  cannot  be  read  as 
*' every  such  instrument.'*  Walker  v.  Bent- 
ley,  ix.  633 

10  &  11  \'ICT.  c.  96— 5ce  Trustee  and 

Cestui  que  Trust. 

A  trustee  payine  into  Court  a  sum  of 
money  under  the  Trustee  Relief  Act,  (10 
&  11  Vict.  c.  96),  although  such  sum  may 
be  less  than  the  amount  of  the  trust  fund 
in  his  hands,  is  discharged  as  to  the  money 
so  paid  in ;  and  after  such  payment  the 
parties  beneficially  interested  can  proceed 
only  under  the  Act  to  recover  the  money 
80  paid  in;  and  the  ordinary  jurisdiction 
of  the  Court,  as  against  the  trustee,  is  con- 
fined to  the  balance  which  may  remain  due 
from  the  trustee  in  respect  of  the  trust  fund 
after  such  payment.  Goodev,  West,  ix.  378 

11  &  12  VICT.  c.  45~6V  Joint  Stock 

Company. 

1.  The  official  manager,  prosecuting, 
under  the  53rd  section  of  the  11  &  12  Vict. 
c.  45,  a  suit  previously  commenced,  can 
have  no  better  right  than  the  original 
plaintiff  had,  but  nmst  adopt  the  suit  with 
all  its  imperfections  and  mfirmities,  and 
can  only  make  such  amendment  in  it  as  the 
state  of  the  cause  would  have  allowed  the 
original  plaintiff  to  make.  Official  Manager 
of  the  Grand  Trunk  jr..  Railway  Company 
V.  Brodie,  ix.  823 

2.  Whether  a  suit  can,  under  the  Wind- 
ing-up Act  11  &  12  Vict.  c.  45,  s.  53,  be 
brought  on  behalf  of  all  the  shareholders 
except  the  defendants,  or  otherwise  than 
on  behalf  of  the  entire    Company — qucere, 

lb. 

12  &  13  VICT-  c.  106,  s.  130  (Bankrupt 
Law  Consolidation  Act) — See  Trustee 
AND  Cestui  que  Trust. 

13  &  14  VICT.  c.  35,  6.  14. 

Questions  on  which  it  is  proper  for  the 
Court  of  Chancery  to  send  cases  for  the 
opinion  of  Courts  of  common  law,  or  to 
seek  the  assistance  of  the  judges  of  such 
Courts,  under  the  statutes  13  &  14  Vict.  c. 
35,  8.  14 ;  and  14  &  15  Vict.  c.  83,  s.  8,  or 
otherwise.  FaXkner  y.  Chrace^  ix.  280 
596 


Id.,  s.  28 

Affidavits  admitted  at  the  hearing,  under 
the  Stat.  13  &  14  Vict.  c.  35,  s.  28,  as  evi- 
dence that  no  appointmen^t  of  trust  funds 
had  been  made  by  deceased  persons,  in 
support  of  a  suit  by  a  party  clauuin|;  in  de- 
fault of  appointment.      Devey  v.  Thornton, 

ix.  233 

13  &  14  VICT.  c.  60  (Trustee  Act,  1850). 

Two  partners  in  a  brewery,  part  of  the 
property  of  which  consisted  of  freehold  es- 
tates, covenanted  that  the  survivor  should 
have  the  option  of  purchasing  the  share  of 
the  deceased  partner  in  the  property  of  the 
partnership,  at  a  valuation ;  and  the  sur- 
vivor accordingly  exercised  such  option, 
and  paid  to  the  executors  of  the  deceased 
partner  the  amount  at  which  his  share  was 
valued.  The  share  of  the  deceased  part- 
ner and  his  Icsal  estate  in  part  of  the  free- 
hold and  copyhold  estates  of  the  partner- 
ship descended  or  became  vested  in  his  in- 
fant heir ;  but  the  Court  refused,  upon  pe- 
tition or  motion  under  the  Trustee  Act, 
1850,  without  suit,  to  declare  the  infant 
heir  a  trustee  for  the  surviving  partner. 
In  re  William  Henry  Burt,  an  In/ant,  and 
of  the  Trustee  Act,  1850.  ix.  280 

13  &  14  VICT.  o.  83,  8.  60  (Trustee  Act, 

1850). 

On  the  petition  of  the  executors  of  a 
mortgagee  in  fee,  who  had  not  been  in 
possession    or    receipt  of  the  rents  and 

Erofits  of  the  mortgaged  premises,  who 
ad  died  intestate  as  to  the  legal  estate, 
and  whose  heir  could  not  be  found,  the 
Court,  under  the  Trustee  Act,  1850, — ^the 
mortgage  debt  remaining  unpaid, — made 
an  order  vesting  the  mortgage  estate  ia 
such  executors,  subject  to  the  equity  of 
redemption.  In  the  matter  of  Boden** 
Estate,  and  of  the  Trustee  Act,  1850,    ix.  820 

14  &  15  VICT.  c.  83,  8.  S—See  supra,  13 
&  14  Vict.  c.  35,  8. 14. 

14  &  15  VICT.  c.   99— &€  Appendix, 

vol.  ix.,  p.  Ixx — Evidence. 

Id.  8.  14— iSt'g  Appendix,  vol.  x,  p.  xix — 

Evidence. 

15  &  16  VICT.  c.  S6—Sce  Appendix,  vol. 

X,  pp.  xii,  xiii,  xiv,  xx,  Ixxii. 

STAY  OF  EXECUTION. 

Whether  the  execution  of  a  decree  for 
{Mtyment  of  a  legacy  to  a  partv  who  is  re- 
siding in  a  foreign  country  will  be  stayed 
pendmg  an  appeal  affainst  the  decree,  or 
whether  security  will  be  required  firom 
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rach  party  before  payment  pending    an 
appeal — quctre,    Suisse  v.  Lotcther,    ii.  438 


STAY  OF  PROCEEDINGS. 

See  Costs  —  Joint-Stock  Company  — 

Pleading. 

1.  After  dismissal  of  a  bill  for  a  legacy, 
against  executors  who  were  also  residuary 
legatees,  the  plaintiff  applied  to  stay  the 
transfer  out  of  Court,  pending  an  appeal 
from  the  decree,  of  a  sum  of  stock  which 
stood  to  the  credit  of  the  cause ;  and  the 
Court  ordered,  that,  on  the  plaintiff  under- 
ihing  to  submit  to  any  order  the  Court  might 
thereafter  make  for  payment  of  interest  or 
costs,  the  transfer  of  the  fund  should  be 
stayed,  with  liberty  to  the  defendants  to 
im>pl^  for  such  transfer,  upon  security  to 
be  giyen  by  them.  Gloucester  {Mayor  ifc.y 
V.  Wood^  iii.  160 

2.  In  such  a  case  the  question  must  be 
considered  as  if  the  appeal  were  by  the 
residuary  legatees  for  payment  of  the 
residue,  notwithstanding  an  appeal  from 
the  decree  by  the  particular  legatee.      76. 

3.  It  is  in  the  discretion  of  tbe  fudge  to 
stay  the  execution  of  a  decree,  altnough  a 
case  of  irreparable  mischief  may  not  be 
shown  to  be  a  necessary  consequence  of 
such  execution.  lb. 

4.  Consideration  of  the  difference  in  the 
effect  of  a  decree  dismissing  a  biU,  as 
deciding  that  the  position  of  the  parties  at 
the  institution  or  the  suit  ought  not  to  be 
altered,  and  a  decree  directing  an  act  to  be 
done  which  would  vary  that  position.     lb, 

5.  Pending  an  appeal  by  the  defendant 
from  an  order  oyerruling  a  plea  to  disco- 
very, a  motion  to  stay  the  proceedings  for 
compelling  the  defendant  to  put  in  his  an- 
swer was  refused,  on  the  ground,  that  the 
Court  saw  no  doubt  as  to  the  question 
which  was  the  subject  of  appeal,  and  that 
no  injury  would  result  to  the  defendant 
from  giying  the  discovery.  Drake  v. 
Drake,  iii.  528 

6.  Motion  for  the  stay  of  the  taxation  of 
costs  under  a  decree,  pending  an  appeal 
from  the  decree,  refused,  with  costs. 
Pinkett  v.  Wright,  iv.  160 

7.  Motion  by  the  plaintiffs  in  the  cause 
to  suspend  the  hearmg,  on  the  equity  re- 
served and  the  matter  of  costs,  pending  an 
appeal  to  the  House  of  Lords  from  an 
order  of  this  Court  refusing  a  motionfor  a 
new  trial  of  the  issue  devisavit  vel  non, 
refused.     APGregor  v.  Topham,        iv.  162 
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STEWARD. 
See  Copyhold. 


STOCK. 

See  Bank  of  England — Mobtgagb — 
Statutes,  Construction  or,  1  4"  2 
Vict.  c.  110,  88.  14,  15— Trustee  and 
Cestui  que  Trust. 

STONE. 
See  CoPTHOLD. 

STOP  ORDER. 
See  Mortgagor  and  Mortgagee. 

SUBMISSION  TO  ARBITRATION. 
See  Award. 

SUBPCBNA 

See  Appearance — Jurisdiction — 
Parties — Service. 

SUBPOENA  DUCES  TECUM. 
See  Evidencb — WmiESs. 

SUBPOENA  TO  HEAR  JUDGMENT. 
See  Bakkrupt. 
Cause  adjourned  to  enable  the  plaintiff 
to  senre  the  subpoena  to  hear  judgment, 
where  he  had  onutted  to  take  out  the  sub- 
poena at  the  time  of  setting  down  the  cause. 
Harvey  v.  ToweU,  iv.  166 

SUBPOENA  TO  REJOIN. 
See  Dismissal  of  Bill. 

SUBSEQUENT  CIRCUMSTANCES. 
See  Pleading. 

SUBSTITUTED  HEIRS  OF  ENTAIL. 
See  Parties. 

SUBSTITUTED  LEGATEE. 
See  Survivorship. 

SUBSTITUTED  SERA^CE. 

See  SER\^CE — ^Traversing  Note. 

1.  In  1834,  S.  employed  B.  as  his  ageot 
and  solicitor  in  the  matter  in  question,  and 
B.,  in  that  capacity,  corresponded  with  W. 
thereon.  In  1843,  S.,  who  then  resided 
abroad,  being  informed  that  the  represen- 
tative of  W.  was  about  to  file  a  bill  against 
him  on  the  same  matter,  directed  that  he 


SUBSTITUTED  SERVICE. 


SUPPLEMENTAL  BILL. 


should  be  referred  to  B.,  in  whose  hands 
the  matter  had  been.  B.  stated  that  he 
had  no  authority  to  appear  for  S.,  and  was 
not  professionally  concerned  for  him : — 
Held^  that  service  on  B.,  of  the  subpoena  to 
appear  and  answer  the  bill,  could  not  be 
substituted  for  service  on  S.  Webb  v. 
Salmon^  ill.  251 

2.  In  a  suit  by  a  shareholder  in  a  bank- 
ing company,  to  restrain  proceedings  on 
and  set  aside  a  judgment  against  the  pub- 
lic officer  of  the  bank,  the  Court  allowed 
substituted  service  of  the  subpoena  upon 
the  attorney  at  law  in  the  ju^ment,  where 
the  plaintiff  at  law  was  out  of  the  Jurisdic- 
tion, although  he  had  not  causea  a  scire 
facias  on  the  judgment  to  be  issued  gainst 
the  plaintiff  in  equity.     WoodaU  v.  Walker^ 

iii.  389 

3.  On  a  bill  to  enforce  the  performance 
of  trusts  for  the  sale  of  estates,  part  of 
which  had  been  sold,  against  the  trustees 
who  could  not  be  found,  substituted  ser- 
vice was  ordered  on  the  defendant's  soli- 
citor, who  had  acted  on  his  behalf  in  the 
business  of  the  preparation  of  the  trust 
deed,  and  of  all  the  sales  which  had  taken 
place  under  it.     Hornby  v.  Holmes,  iv.  306 

4.  Service  of  the  subpoena  to  appear  and 
answer  a  bill  of  revivor  and  supplement, 
upon  defendants  residing  out  of  the  juris- 
diction (in  Italy),  ordered  to  be  substituted 
by  service  upon  the  solicitors  appearing 
and  acting  for  such  defendants  in  the  origi- 
nal suit.    Hart  v.  TuUc^  vi.  618 

SUBSTITUTION. 

See  CoxsTBUcnoN — Legacy — Partner- 
ship— Remoteness. 

Bequest  of  an  annuity  of  £800  to  the 
testator^s  wife,  followed  by  a  bequest 
(among  others)  of  an  annuity  of  £200  to 
the  testator^s  daughter,  and  a  subsequent 
direction,  in  the  same  instrument,  that,  at 
the  death  of  the  testator^s  wife,  the 
daughter  was  to  have  X400  a  year : — Held, 
that  the  annuity  of  X400  given  to  the 
daughter  was  in  substitution  for,  and  not 
in  addition  to,  the  prior  annuity  of  £200 
given  to  the  same  legatee.  Yockney  v. 
Hansard,  in.  620 

SUBSTITUTIONAL  GIFT. 
See  Legacy. 

SUBSTITUTIONAL  LEGACIES. 
See  Legacy. 

SUCCESSIVE  INTERESTS. 
See  Fines  on  Renewal. 

VOL.  XI. 


SUNDAY. 

In  the  number  of  days  for  notice  of  the 
time  and  place  of  examining  a  witness,  an 
intermediate  Sunday  is  to  be  reckoned. 
Af'Jntosh  V.  Great  Western  Railway  Com- 
pany, i.  328 

SUPPLEMENTAL  BILL. 

See   Account  —  Ban  krupt  —  Parties  — 
Solicitor — Substituted  Service. 

1.  The  defendants  to  an  original  bill 
held  to  be  necessary  parties  to  a  supple- 
mental bill  against  a  new  defendant,  where 
the  interests  of  such  original  defendants  as 
well  as  those  of  the  new  defendant  required 
that  the  new  defendant  should  be  a  party 
to  the  suit.  Jones  v.  HoweUs,  Jones  v. 
Godsall,  ii.  342 

2.  Bill,  by  one  of  two  next  of  kin,  to  re- 
cover from  the  executors  of  a  testator  funds 
as  to  which  it  was  alleged  that  he  died  in- 
testate, and  which,  in  that  case,  they  had 
erroneously  applied.  The  defendants,  by 
their  answer,  said,  that  there  was  another 
person,  a  next  of  kin.  After  the  cause  was 
at  issue,  Uie  plaintiff  filed  a  supplemental 
bill  against  the  other  next  of  km  alone : — 
Held,  that  the  defendants,  the  executors, 
ought  to  have  an  opportunity  of  stating 
upon  the  pleadings  any  case  thev  might 
have  as  against  the  other  next  of  Idn,  and 
that  therefore  the  executors  ought  to  be 
parties  to  the  supplemental  bill.  lb. 

3.  On  a  supplemental  bill,  relief  may  be 
given  of  a  nature  different  from  that  wnich 
was  prayed  by  the  original  bill,  where  it 
proceeds  upon  circumstances  arising  out  of 
subsequent  dealings  with  the  subject-mat- 
ter 01  the  original  suit.    Malcolm  v.  Scott, 

iii.  39 

4.  In  a  suit  by  the  heir  of  the  mort- 
gagor, against  cufferent  classes  of  mort- 
gagees and  incumbrancers  on  the  estate, 
some  of  whom  were  in  possession,  a  decree 
for  redemption  was  made,  under  which 
certain  of  the  defendants  were  declared  en- 
titled to  a  lien  on  the  estate,  and  the  ac- 
counts were  directed  to  be  taken;  and, 
upon  the  plaintiff  paying  to  the  defendants 
the  incumbrancers  what  should  be  found 
due  to  ^em  respectively,  within  the  time 
thereby  limited,  they  were  ordered  to  con- 
vey the  estates  to  the  plaintiff;  but,  in 
deiault  of  the  plaintiff  making  such  pay- 
ment, his  bill  was  ordered  to  Be  dismissed 
with  costs.  In  a  supplemental  suit,  broujght 
by  some  of  the  deiendants  to  the  origmal 
suit  against  the  plaintiff  and  the  other  de- 
fendants, a  decree  for  carrying  on  the  ac- 
counts was  made: — Held,  that  the  plaintiffs 
in  the  supplemental  suit,  who  were  incum- 
brancers Bubeequent  to  other  defendants, 
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were  not  entitled  under  the  decree  to  ex- 
hibit interrogatories  for  the  examination  of 
their  co-defendants  in  the  original  suit  (the 
prior  incumbrancers,  who  were  mortgagees 
m  possession),  as  to  their  receipts  in  respect 
of  the  mortgaged  premises — such  cxamma- 
tion  not  being  necessary  for  the  purposes 
of  the  suit.  Cottingham  v.  Shrewsbury 
{Earh,  iii.  627 

5.  A  supplemental  suit  grails  into  the 
original  suit  the  new  parties  brought 
before  the  Court  by  the  supplemental  suit, 
and  enables  the  Court  to  deal  with  the 
parties  to  both  records,  as  if  they  were  all 
parties  to  the  same  record.  Wilkinson  v. 
Fowkes,  ix.  193 

6.  A  defendant  to  an  original  suit  is  not 
to  be  made  a  party  to  a  supplemental  suit, 
on  the  mere  ground  of  a  right  to  question 
the  representative  character  of  a  defendant 
to  the  supplemental  suit;  for  his  title  to 
sustain  that  character  cannot  be  tried  in 
this  Court.  Ih. 

7.  The  original  defendants  are  necessary 
parties  to  a  supplemental  bill,  where  the 
supplemental  suit  is  occasioned  by  an  alter- 
ation after  the  original  bill  is  filed,  afiPecting 
the  rights  and  interests  of  the  original  de- 
fendants as  represented  on  the  record ;  but 
they  are  not  necessary  parties  to  a  supple- 
mental bill,  where  there  may  be  a  decree 
upon  the  supplemental  matter  against  the 
new  defendants,  unless  the  decree  will 
affect  the  interests  of  the  original  defend- 
ants ;  nor  are  they  necessary  parties,  where 
the  supplemental  bill  is  brought  merely  to 
introduce  formal  parties.  Tb» 

SUPPLEMENTAL  BILL  IN  THE 
NATURE  OF  A  BILL  OF  RE- 
VIEW. 

See  Pleading. 

SUPPLEMENTAL  STATEMENT. 
See  Appendix,  toI.  ix,  p.  xci. 

SUPPLYING   DEFECTIVE    EXE- 
CUTION OF  POAVER. 

See  CuARiTT. 

SUPPLYING  EXECUTION  OF 
POWER. 

See  Equitable  Jurisdiction. 

SUPPRESSION  OF  DEPOSITIONS. 
See  Evidence. 

1.  Commissioners  for  the  examination  of 
witnesses,   employed,   as  their   ingrossing 
clerk,  on  the  execution  of  the  commission, 
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one  who,  little  more  than  three  months  pre- 
viously, had  been  a  clerk  to  the  solicitor  of 
the  plaintiff  in  the  cause : — Held^  that  such 
previous  employment  was  no  disqualification 
tor  the  oflBce  or  ingrossing  clerk ;  and  such 
appointment  was  no  ground  for  suppressing 
the  depositions.  Wood  v.  Freeman^  iv.  552 
2.  The  Court  refused  to  suppress  deposi- 
tions on  a  ground  of  objection  to  which  the 
attention  of  the  commissioners  had  not  been 
called,  where  a  different  objection  had  been 
made  before  them,  and  had  been  properly 
overruled.  A. 

SURETY. 
See  Principal  aio)  Subett. 

SURGEON  AND  PATIENT. 
See  Faith  and  Confidence. 

SURPRISE. 
See  Outstanding  Term. 

SURVEYING  AND  SETTING  OUT  A 
RAILWAY  LINE. 

See  Statutes,  Construction  op,    8  &  9 

Vict.  c.  18. 

SURVIVING    BROTHERS    AND 
SISTERS. 

See  Will. 

SURVIVOR. 
See  Construction — Legacy — Will. 


SURVIVORSHIP. 
See  Construction — Joint  Tknanct. 

Devise  and  bequest  of  real  and  personal 
estate  to  trustees,  upon  trust  (subject  to 
certain  legacies  and  annuities)  for  A.  for 
life,  and,  after  his  decease,  upon  trust  to 
convey,  assure,  and  pay  the  whole  of  the 
said  real  and  personal  estate  to  and  among^ 
the  children  of  A.,  and  the  issue  of  any 
such  children.  But,  in  case  A.  should  die 
without  issue,  then  to  pay  and  distribute 
the  same  equally  amongst  all  and  every 
the  children  of  B.  and  C,  and  the  sur- 
vivors of  them ;  but,  in  case  any  of  such 
children  should  be  then  dead,  leaving  l^sue 
of  his,  her,  or  their  body  or  bodies  lavrfullv 
begotten,  then  such  issue  to  have  as  well 
such  original  share  or  shares  as  the  father 
or  mother  of  such  issue  so  dying  would 
have  been  entitled  to  if  then  living,  as  also 
such  other  share  or  shares  thereof  as  the 
father  or  mother  of  such  ksue  so  dying  might 
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have  been  entitled  to  by  mrvirorship  or 
Otbervrise.  A.  garvived  the  tertator,  and 
died  without  issue : — Held,  that  the  period 
of  the  survivorship  of  the  children  of  B. 
and  C.  ia  not  to  be  referred  to  the  time  of 
the  death  of  the  t»<tator,  but  to  that  of 
the  death  of  A.  being  the  period  of  distri- 
bution ;  and  that  the  children  of  li.  and 
C.  living  at  the  date  of  the  will,  and  those 
born  after  that  date  and  before  the  death 
of  A.,  were  entitled  to  the  real  and  per- 
sonal estate,  with  survivorship  between 
than  in  case  of  the  death  of  any  of  such 
children  without  issue  before  the  death  of 
A^ — the  children  of  such  of  the  said  chil- 
dren as  died  before  A.,  leaving  issue,  being 
substituted  for  the  original  legatees. 
Buckle  V.  Fawcett,  iv.  S36 

TAKING  BILL  OFF  THE  FILE. 
See  Dbmukbeb— pLAiNTirr— Fleasing. 
Bill  taken  off  the  file  by  conxent.      Wal- 


TAKING  PLEADINGS  OFF  FILE. 
The  answer  of  a  defendant  not  anKwerine 
may  interrogatories  of  the  bill,  aiid  which 
was  put  in  after  the  time  for  answering  had 
expired  and  an  order  for  further  time  hud 
been  obtained,  ordered  to  be  t^en  off  the 
file.    Lgnch  V.  Lecetne,  i.  626 

TASTE  OR  ORNAMRNT. 
See  Tkust. 


1.  In  ft  suit  against  a  solicitor  for  an  ac- 
count,  in  taking  of  which  the  bilU  of  costs 
are  taxed,  and  reduced  more  than  one-sixth 
in  amount,  the  Court  has  jurisdiction  to  ' 
give  or  withhold  the  costs  of  taxation,  ac-  | 
cording  to  the  circumstances  and  justice  of 
the  case.     Barton  v.  ftw,  i.  493  | 

2.  1!)i6  survivors  of  several  defendants,  , 
against  whom  a  bill  has  been  dismissed 
with  costs,  to  be  t&icd,  and  paid  by  the  ' 
pUintiif,  are  entitled  to  proceed  with  the 
taxation  of  their  costs,  notwithstanding  j 
the  death  of  one  of  such  defendants,  with-  ' 
out  a  revivor  of  the  suit,  and  although  the  ' 
mirvivin^  defendants  and  the  deceased,  in 
his  lifetime,  had  carried  in  a  joint  hill  of  i 
costs    for    taxation.      Hunter    v.    Daniel, 


TENANCY  IN  COMMON. 

See  O  Pmu— JoiMT  Tkmamct. 

Beqne«t  nf  rendnary  eatate  to  accumn- 


TENANT  BY  THE  CURTESY. 

late  for  ten  yeara,  and  then  to  be  distributed 
in  seven  equal  shares  unto  seven  persona 
named  in  the  will,  and  appointment  of  the 
same  seven  persons  residuary  legal*,-c», 
creates  a  tenancy  in  common ;  aJid  the 
share  of  one  dying  in  the  testator's  lifetime 
belongs  to  the  next  uf  kin  of  the  testator, 
Nomuia  v.  Frazer,  iii.  84 


TENANT. 
See  CoPTHOU). 

TENANT  BY  THE  CURTESY. 

1.  Although  the  right  of  the  husband, 
as  tenant  by  the  curtesy  of  on  equitable 
estate  of  the  wife,  mav  perhaps  be  excluded 
by  a  possession  of  toe  estate  strictly  ad- 
verse to  the  husband  and  wife,  and  to  all 
other  parties  interested  under  the  settle- 
ment during  the  whole  period  of  cover- 
ture; yet  the  posEession  of  the  estate  in 
conformity  with  the  equitable  interests  of 
the  cestui  que  trust,  for  however  short  a 
time  during  the  coverture,  and  after  the 
interest  of  the  wife  has  become  vested  in 
possession,  will  support  the  title  of  the 
husband  as  tenant  by  the  curtesy.  Parker 
V.  Curler,  iv.  400 

i.  The  possession  of  the  cestui  que  trust, 
under  the  trusts  of  a  settlement,  is  the  pos- 
session of  the  trustee,  and  gives  the  trustee 
a  seisin  of  the  estate,  which  is  not  inter- 
rupted by  the  death  of  the  cestui  qui  trust, 
but  immediately  enures  for  the  benefit  of 
the  person  next  entitled  to  the  equitable 
interest^  and,  notwithstanding  ttie  adverse 
possession  of  another  party  soon  afterwards 
commenced,  the  Court  cannot  presume  such 
adverse  possession  to  have  commenced  so 
instantaneously  on  the  death  of  the  first 
cestui  aue  trust,  as  wholly  to  exclude  the 
equitable  seisin  of  the  parities  next  entitled 
to  the  beneficial  interest.  lb. 

3.  To  a  bill,  by  the  heir-at-law  of  a 
married  woman,  to  recover  lands  to  which 
she  was  equitably  entitled  in  fee,  the  hus- 
band, who  is  surviving  and  would  have 
been  tenant  by  the  curtesy  if  the  wife  had 
been  seised  of  tlie  estate,  is  a  necessary 
parly,  nlthou};h  the  "itc  was  never  in  ac- 
lual  possession.     5.  C,  iv.  405 

4.  If  the  coverture  begins  after  an  ad- 
verse possession  has  commenced,  and  ter- 
minates during  the  continuance  of  such 
adverse  [sirsession,  or,  if  both  the  trustet 
and  cestui  que  trust  arc  disseised  before  the 
equitable  estate  of  the  wife  begins,  by  a 
party  claiming  by  a  title  paramount  to  the 
trust,  who  retains  po«session  until  after  the 
death  of  the  wife,  the  hnsband  would  not 
acquire  any  title  as  tenant  by  the  curtei^. 
S.  C,  iv-  419 
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TENAXT  BY  ELEGIT. 
Set  Equitable  Moitgace. 


TENANT  FOR  LIFE. 


! ,  The  testator  directed  his  real  and  per- 
sonal estate  to  be  conTerled,  got  in,  and 
inve^ed  in  government  or  real  secnri ties, 
and  the  interest,  dividends,  and  annua] 
produce  to  be  paid  to  his  wife  for  her  life. 
The  greater  part  of  the  testator's  property 
at  bis  death  con-iisted  of  capital  in  a  part- 
nership business  abroad,  to  be  withdrawn, 
hy  instalments,  in  the  course  of  three  or 
five  veara,  at  the  discretion  of  his  executors, 
and  bearing  interest  at  five  per  cent,  in  the 


Held,  that  the  tenant  fbr  life  would  be 
entitled  to  the  income  actually  produced 
by  Buch  of  the  property  of  the  testator  as 
was  invested  accoiding  to  his  will,  from 
the  time  of  such  investment ;  but  that  she 
was  not  entitled  during  the  first  year  after 
the  testator's  death  to  a  larger  income,  in 
respect  of  such  part  of  the  testator's  pro- 
perty aa  was  not  so  invested,  than  the  pro- 
perty would  have  produced,  if  invested  ac- 
cording to  the  will.    Taylorv.  Clark,  i,  161 

2.  Form  of  the  reference  to  inonire  whe- 
ther it  is  proper  to  cut  timber,  during  the 
continuance  of  the  estate  of  a  tenant  for 
life  of  the  lands  impeachable  of  waste. 
ToUemacke  v.  ToOemache,  i,  456 

3.  A  tenant  for  life  cannot  lay  out 
monies  in  building  orimpTovcmenta  on  the 
estate,  and  charge  them  on  the  inherit- 
ance; and,  therefore,  the  Court  will  not 
direct  an  inquirj-  what  suras  were  expended 
by  the  tenant  for  Life  in  substantial  im- 
provements beneficial  to  the  inheritance. 
Calda-oU  V.  Brmrn,  U.  144 

4.  Charges  paid  off  by  the  tenant  for 
life  primft  facie  kept  alive  and  not  merged 
in  the  inheritance.      Faulkner  v.   Daniel, 

iii.  217 

TENANT  FOE  LIFE  AND 
REMAINDERMAN 

See  CoifTCBfiinn — CoBTS — DbtisE — 

FiSBS    OM      UeHEWAL LUNACT. 

1.  Devise  and  bequest  of  residuary  real 
and  personal  estate  to  tni.stees,  upon  truat, 
with  all  convenitnt  speed  to  sell  the  real 
eaute  and  such  j^rt  of  the  personal  estate 
as  was  in  its  nature  saleable,  but  the  mode 
and  time  of  sale  and  of  settling  and  adjust-  i 
ine  accounts,  and  of  requiring  payment  of  | 
what  should  be  due  to  the  testator,  to  be 
left  entirely  to  the  discretion  of  the  trus-  ' 
tees ;  ami  until  such  sale  and  the  final  ad-  I 


of  his  co-partnoship  accounts, 
and  inooiDe  of  tbe  r«^  and  per- 
ite  remaining  unsold,  and  the  in- 
lere«t  on  any  debt  ih-  debts  owing  to  tbe 
textator,  to  be  paid  to  tbe  moe  person?  and 
in  the  maiUKT  directed  with  respect  to  the 
income  of  the  e^late  when  iuvested.  The 
testator  gave  the  produce  of  his  real  and 
persfHial  estate  to  his  two  danghters  for 
their  lives,  with  remainder  over;  and  be 
recommended  each  of  his  two  danghters  to 
pay  2iii.  a  year  out  of  her  moiety  of  the  in- 
come of  his  estate  for  the  education  and 
maintenance  of  his  nephew,  until  tbe  ne- 
phew  attained  Iwentj'-one  years — Held, 
thai  (there  beii^  no  improper  delav  in  ibe 
conversion  of  the  estate)  the  daughters  of 
tbe  testator,  as  tenants  for  life,  were  en- 
titled to  the  income  actually  produced  bv 
the  residuarr  estate  during  the  intent! 
before  the  sale  or  realisation  of  the  whole 
of  such  estate,  and  the  investtnent  then»f 
according  to  the  directions  in  the  will ;  but 
that  they  were  not  entitled,  during  that  in- 
terval, to  any  interest  upon  such  parts  of 
the  residuary  proper^,  or  on  the  value  of 
such  parts  thereof  as  were  unproductive. 
Maekie  v.  Maciie,  v.  "0 

2.  That  the  two  sums  of  2!iL  were  onlj' 
to  be  allowed  by  the  daughters  to  tbe 
nephew  yearly  out  of  their  income  during 
their  lives,  and  that  such  sums  did  nut 
constitute  a  charge  upon  the  life  interests 
of  the  daughters  for  the  whole  period  of 
tbe  minority  of  the  nephew.  ft. 

3.  Where  a  term  of  years  is  bequeatbed 
to  a  legatee  for  life,  with  remainder  over, 
and  the  legatee  for  life,  having  Joined  witb 
the  executors  in  selling  and  assigning  tbe 
term  to  a  purchaser  for  a  sum  of  stock,  sur- 
vives the  duration  of  the  term,  the  legatee 
for  life,  and  not  tbe  legatee  in  remainder, 
is  entitled  to  the  stock,  although  tbe  latter 
was  not  a  party  to  the  sale.  PkiBipt  v, 
Saijent,  vii.  33 

4.  Quart,  if  the  legatee  in  rtiiiaindcr 
(not  bring  a  party  to  the  conversion)  sues 
for  a  portion  of  the  purchase- money  in 
the  lifetime  of  the  tenant  for  life,  whetber 
the  Court  will  do  more  than  secure  tbe 
fimd,  or  whether  it  will  apportion  the  fiind 
according  to  the  value  of  the  respective 
interests.  ft. 

5.  Limitation  of  estates  to  succes^ie 
tenants  for  life,  with  remainders  in  tail. 
subject  to  a  term  vested  in  trustees,  the 
trusts  of  which  were,  in  the  first  place,  bj 
cutting  and  selling  timber  of  fiill  growth, 
or  by  demising,  mortga^g,  or  selling  the 
estate  (except  the  mansion-house)  for  nil 
or  anv  part  of  the  term,  or  by  all  M 
anv  of  the  said  ways,  or  any  other  reason- 
able ways,  to  raise  £30,000,  and  pay  the 
same  to  the  parties  thei^n  TaeaHoaei  >- 
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Held^  that,  as  between  the  tenants  for  life 
not  impeachable  for  waste  and  the  remain- 
derman, the  corpus  of  the  estate  must  bear 
the  charge;  and  that  the  interest  of  the 
charge  must  be  paid  by  the  tenant  for  life 
in  possession,  who,  in  the  meantime,  was 
entitled,  as  part  of  the  profits  of  the  estate, 
to  the  timber,  which,  as  such  tenant  for 
life,  he  had  a  right  to  cut.  Marker  v. 
Kekewick,  viii.  291 

6.  The  trustees  of  the  term  in  such  a 
case  have  not  an  unlimited  discretion  to 
raise  the  charge  in  such  a  manner  as  they 
may  think ;  and  it  does  not  follow,  that, 
because  their  discretion  in  the  mode  of 
raising  the  charge  has  been  honestly  exer- 
cised, the  charge  will  be  lell  to  be  finally 
borne  by  those  parties  upon  whom  their 
act  might  chance  to  throw  it.  Ih. 

7.  To  a  bill  by  one  of  the  successive 
tenants  for  life  under  the  limitation,  against 
the  trustees  of  the  term  and  the  tenant  for 
life  in  possession,  to  restrain  the  trustees 
from  raising  the  £30,000  by  sale  or  mort- 
gage of  the  estate,  until  the  timber  of  full 
ip*owth  (of  which  it  was  allied  that  a 
large  quantity  was  standing  on  the  estate) 
had  been  cut  and  applied  towards  that 
purpose,  demurrers  were  allowed.  lb. 

8.  Estates  were  settled  to  the  use  of 
trustees  upon  such  trusts  as  A.  and  B. 
should  jointly  appoint,  and,  subject  thereto, 
to  the  use  of  A.  for  life,  with  remainder  to 
B.  for  life,  remainder  to  the  first  and  other 
sons  of  B.  in  tail,  with  a  power  in  the 
trustees,  with  the  consent  of  A.  or  the  first 
person  entitled  to  an  estate  of  freehold  in 
the  premises,  to  agree  with  any  Railway 
&c.  Company  for  the  purchase-money  and 
compensation  in  res|)ect  of  any  portion  of 
the  estate,  and  that  their  receipt  should  be 
a  sufi[icient  discharge ;  and  to  receive  the 
monies  to  the  same  uses  as  the  settled 
estates.  A  Railway  Company  gave  notice 
of  taking  a  portion  of  the  lands  under 
their  powers,  and  a  negotiation  took  place 
as  to  the  price :  the  company,  requiring 
immediate  possession,  deposited  £8,000  in 
a  bank  as  security  for  and  until  payment 
of  the  sum  which  should  be  awarded  or 
agreed  upon.  The  company  subsequently 
gave  a  further  notice  to  take  another  por- 
tion of  the  same  estates ;  and  a  sum  of 
money  was  paid  by  the  company  to  A.  and 
B.  upon  their  ioint  receipt,  m  which  it  was 
expressed  to  be  paid  on  account  of  the 
compensation  money  to  be  ultimately  fixed, 
and  to  be  paid  by  the  company  in  respect 
of  the  said  estates.  Before  the  amount  of 
the  price  and  compensation  was  fixed.  A. 
died.  On  a  bill  by  B.  as  executor  of  A. 
against  the  trustees  and  the  company,  to 
enforce  the  sale  as  upon  a  binding  contract, 
and  obtain  payment  of  the  purchase-money 
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I  (B.  waiving  any  claim  thereto  in  his  own 
right),  the  Court  held  that  there  was  no 
contract  for  the  sale  of  the  lands  to  the 
company,  binding  by  its  own  force  on  the 
donee  of  the  power,  and  that  the  remain- 
derman could  not  be  affected  by  the  con- 
duct of  the  donee  of  the  power;  and  that, 
inasmuch  as  there  was  not,  during  the  life 
of  A.,  any  contract  for  the  sale  of  such 
lands  binding  on  A.  and  B.,  independently 
of  the  possession  by  the  company,  there 
was,  therefore,  no  contract  which  could  be 
enforced  against  the  remainderman.  Mor^ 
gan  V.  Milnutn,  x.  279 

9.  A  testator  l)equcathcd  so  much  of  his 
personal  estate  as  when  invested  in  stock 
would  produce  £12d  a  year,  to  trustees, 
upon  trust  to  pay  the  dividends  of  such 
stock  to  A.  for  lile,  with  a  direction  that 
the  capital  stock  should,  at  A.*s  death,  fall 
into  tne  residue  of  his  (the  testator's) 
estate ;  and  a  provision,  that,  if  the  stock 
should,  before  the  trusts  were  fully  per- 
formed, be  paid  off  or  reduced,  by  which 
any  loss  or  deficiency  might  arise,  the  per- 
sons respectively  interested  therein  should 
bear  and  sustain  such  loss  or  deficiency  out 
of  their  respective  interests,  upon  their 
becoming  entitled  thereto.  The  dividends 
on  the  stock  were  reduced  during  the  life 
of  A  : — Held,  that  A.  was  not  entitled  to 
have  the  reduced  dividends  made  up  to 
£125  a  year  by  a  sale  of  a  portion  of  the 
capital  of  the  stock.     Bague  v.  Dumcrgue, 

X.  462 

TENANT  FOR  LIFE  AND  TENANT 

IN  TAIL. 

1.  Tenant  for  life  not  entitled  to  get 
stone  from  quarries  on  the  settled  estates 
(except  for  repairs,  &c.\  nor  to  open  or 
work  any  mines  of  coal  or  minerals  not 
0})ened  or  in  work  at  the  death  of  the  tes- 
tator. Tenant  in  tail  entitled  to  the  moneys 
realised  by  the  tenant  for  life  from  stone 
not  used  for  repairs,  and  minerals  from 
newly-oi)ened  mines.     Ferrand  v.  Wilson^ 

iv.  388 

2.  Inquiries  and  accounts  as  to  mines 
and  minerals,  as  between  such  parties.    Ih, 


TENANT  FOR  LIFE  OF  AN  ESTATE 
SUBJECT  TO  A  DEMISE  FOR  200 
YEARS. 

See  Parties. 

TENANT  IN  COMMON. 

Sec    CUABITABLE    TbUST   OB    UsB — ^Im  ' 
PBOYEMENTS. 

A  tenant  in  conmion  occupying  the  pre- 
mises held  in  common  not  excluding  hit 
co-tenants  in  common,  is  not  chargeable  by 


TENANT  IN  COMMON. 


TITHES. 


such  co-tenants  with  an  occupation  rent. 
M'Mahon  v.  BurcheU,  v.  322 

TENANT  IN  FEE. 

See  Meboeb  —  Statutes,  Constbuctiok 
OF,  455  Wai  4,  c.  22. 

TENANT  IN  TAIL. 

See    Cy    Pbes.  —  Mebgee  —  Parties  — 
Specific  Performance. 

TENDER. 
See  Costs — Specific  Performance. 

TERM  OF  YEARS. 

See  Annuitt  —  Escheat  —  Tenant  for 
Life  and  Remainderman. 

TESTAMENTARY  DISPOSITION. 
See  Voluntary  Deed. 

TIMBER. 

See  Jurisdiction — Power — Tenant  for 
Life — Tenant  for  Life  and  Remain- 
derman —  Trustee  and  Cestui  que 
Trust  —  Vendor  and  Purchaser  — 
Waste. 

TIMBER  ESTATE. 
See  Vendor  and  Purchaser. 

TIME. 

See  Amendment  —  Contract  —  General 
Orders,  1842,  Oct,  r,  xjciii ;  1845,  May 
— Joint-Stock  Company — Mortgagor 
AND  Mortgagee  —  Plea  —  Service  — 
Specific  Performance — Survivorship 
—  Vendor    and    Purchaser  —  Vest- 


ing. 


The  19th  Order  of  April,  1828,  although 
it  excludes  the  Michaebuas  and  Christmas 
vacations  from  being  reckoned  in  the  time 
allowed  for  amending  bills,  has  not,  in  a 
case  where  the  answer  must  be  deemed 
sufficient  before  the  vacation,  and  the 
plaintiff  has  obtained  no  order  to  amend, 
the  effect  of  excluding  the  vacation  from 
being  counted  in  the  second  period  of  two 
months,  at  the  end  of  which,  according  to 
the  4th  and  16th  Orders  of  April,  1828, 
the  defendant  may  move  to  dismiss  for 
want  of  prosecution.  The  26th  Order  of 
December,  1833,  makes  no  difference  in 
that  respect.     Chldsworthy  v.  Crossley, 

11.639 
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TIME  FOR  RAISING  PORTIONS. 

The  trosts  of  a  term  of  years  were  to 
raise  as  portions  for  younger  childroi, 
£5,000  if  there  should  be  one;  £8,000,  if 
two;  and  £10,000,  if  three  or  more,  to  be 
divided  among  them  equally,  the  shares  of 
the  sons  at  twenty-one,  and  the  shares  of 
the  daughters  at  twenty-one  or  marriage. 
There  were  three  younger  children : — Hdd, 
on  petition,  that  the  heir-at-law,  on  attain- 
ing twenty-one,  was  not  entitled  to  have 
the  portions  nused  and  his  estate  discharged 
before  the  portions  became  payable ;  and 
that  the  Court  would  not  order  a  larger 
sum  to  be  raised  for  portions  than  had 
actually  become  vested  and  payable  to  the 
children  who  had  attained  twenty-one  or 
married.    Skeppard  v.  WilsaUy         iv.  392 

TIME  OF  MAKING  CONTRACT. 
See  Mortgagor  and  Mortgagsb. 

TIME    OF    VESTING. 

See  CONBTRUCTIOK. 

TITHES. 

See  DiscLAiBiER — ^Extra-Faeochialitt— 
Statutes,  Constbuctioh  op. 

1.  The  proof  of  the  title  of  the  vicar  to 
some  small  tithes,  and  that  the  other  small 
tithes  had  never  been  paid  to  the  recUff, 
is  not  nece^ftrily  sufficient  to  establish  the 
right  of  the  vicar  to  such  other  sm^ 
tithes,  especially  where  some  of  the  evi- 
dence is  opposed  to  the  vicar's  claim.    Sd- 

held  V.  Johnston^  i-  ^^ 

2.  The  Act  for  tithes  in  Zondon  (37  Hen. 

8,  c.  12)  provided  that  the  inhabitants  of 
London  should  pay  2«.  9c/.  in  the  pound  for 
tithe  upon  the  rent  reserved ;  or  if  a  less 
rent  was  reserved  by  reason  of  any  fine,  or 
if  the  owners  were  also  occupiers,  then  the 
tithe  to  be  paid  at  the  same  rate  upon  the 
rent  at  which  the  premises  were  last  lett^ 
for,  without  fraud  or  covin.  A  house  and 
premises  in  London  were  let  for  a  term  of 
sixty  years  at  a  reserved  rent  (mduding 
insurance)  of  102/.  10*.  in  consideration  of 
the  lessee  laying  out  2000/.  in  building 
thereon.  The  unproved  annual  vahic  of 
the  property,  after  the  building  was  com- 
pleted, was  250/.  i—Held,  that,  under  the 
statute,  the  tithe  was  to  be  paid  at  2f.  9et 
in  the  pound,  not  on  the  reserved  rent 
alone,  but  on  the  full  annual  value  of  250t 
Vivian  v.  Cochrane^  w- 1^ 

3.  To  a  bill  by  the  rector  for  an  account 
of  tithes  against  the  owners  of  the  mantf 
and  lands  m  the  parish,  the  deifimdants  set 
up  a  modus  of  13/.  6».  «dL    ^y  the  dom- 


TITHES. 


TITLE. 


ments  coming  out  of  the  possession  of  the 
defendants,  it  appeared  that  13/.6«.  8</.,and 
also  8«.  9^/.,  (not  pleaded),  had  heen  paid 
by  the  owner  of  the  manor  and  lands,  for 
different  considerations  expressed  in  the 
documents,  and  at  different  times  of  the 
year,  from  1607  till  1823,  when  the  then 
owners  of  the  fee  agreed  to  discontmue  the 
money  jwiyments,  and  thenceforward  to 
pay  tithes  in  kind : — Held^  that,  in  such  a 
case,  the  Court  would  decree  an  account  of 
the  tithes  without  requiring  the  plaintiff 
to  establish  his  right  at  law  either  in  an 
issue  or  by  an  action.     Raine  v.  Cairns^ 

iv.  327 

4.  That,  in  such  a  case,  if,  upon  the  evi- 
dence, the  existence  of  the  modus,  as 
pleaded,  were  doubtful,  the  Court  would 
direct  an  issue,  and  not  leave  the  plaintiff 
to  his  action  at  law.  Ih, 

5.  Semble,  that  the  defendants  were  not 
bound  by  the  agreement  between  the  rector 
and  the  last  owners,  but  were  at  liberty  to 
relieve  themselves  of  the  tithe,  as  oi  an 
incumbrance  on  the  estate,  notwithstand- 
ing they  had  notice,  at  the  time  of  their 
purchase,  of  the  agreement  between  the 
last  owners  and  the  rector,  and  of  the  sub- 
sequent payment  of  tithes  in  kind.  Ih, 

6.  An  Act  for  making  a  railway  enabled 
the  company  to  pull  down  the  houses  of  a 
parish  in  the  city,  and  provided  for  the  in- 
demnity of  the  rector  in  respect  to  his  right 
to  the  tithes  of  2s.  9d,  in  the  pound  on  the 
removed  buildings,  by  enacting  that  the 
company  should  pay  the  rector  tithes  in 
respect  of  the  houses  removed  according  to 
the  last  assessment  thereof  to  Lady-day 
preceding,  equal  to  the  loss  sustained  by 
the  want  of  occupiers  owing  to  such  re- 
moval, until  new  nouses  or  other  buildings 
should  be  erected  of  such  annual  value  that 
the  tithes  payable  thereon  should  be  e^ual 
to  the    tithes  ])ayable  on   the    buildm^ 
removed,  such  payments  to  diminish  in 
proportion  to  the    yearly  sums  actually 
payable  for  tithes  on  the  new  buildings. 
The  company  pulled  down  houses,  on  some 
of  which  the  tithes  of  2s.  9d.  in  the  pound 
were  paid  on  the  full  annual  value — on 
others,  of  which  the  same  had  been  paid  by 
agreement  between  the  rector  and  the  oc- 
cupier, at  less  than  the  ftdl  annual  value — 
and  several  on  which  the  tithes  had  been 
wholly  or  partly  remitted  by  the  rector  for 
the  sake  of  harmony : — Held,  that  the  rector 
was  not,  under  the  Railway  Act,  entitled 
to  tithes  from  the  company  according  to 
the  value  at  which  the  property  removed 
was  assessed  to  the  poor-rate,    ietts  v.  The 
London  and  BlachwaU  Railway^  y.  605 

7.  That  the  rector  was  entitled  to  tithes 
from  the  company  according  to  the  annual 
Talue  at  whicn  the  property  removed  had 
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been  last  fixed  by  a^eement  between  the 
rector  and  the  occui)ier.  Ih. 

8.  That  where  no  agreement  was  proved 
to  have  been  made  between  the  rector  and 
occunier,  the  smu  last  collected  as  tithes 
should  be  taken  as  representing  2s.  9d.  in 
the  pound  on  the  annual  value  of  the  build- 
ings, lb. 

9.  The  enactment  of  the  Tithe  Comnm- 
tation  Amendment  Act  (9  &  10  Vict.  c.  73, 
8.  19),  that  every  instrument  purjwrting  to 
merge  any  tithes,  and  made  with  the  con- 
sent of  tHe  Tithe  Commissioners,  shall  be 
absolutely  confirmed  and  made  valid,  both 
at  law  and  in  equity,  in  all  respects,  is  not 
limited  to  cases  in  which  the  person  ex- 
ecuting the  instrument  has  a  title  to  the 
tithe,  but  operates  as  well  where  such  per- 
son has  no  estate  in  the  tithe,  as  where  his 
estate  is  insufficient  to  effect  the  merger. 
Walker  v.  Bentle^,  ix.  629 

10.  The  intention  of  the  Tithe  Commu- 
tation Act  is,  that  the  lands  on  which  the 
apjwrtionment  of  the  tithe  in  each  parish 
is  cast,  and  these  lands  only,  shall  be  liable 
in  respect  of  the  tithe  payable  for  any  lands 
in  the  parish  ;  and  that  lands  on  which  no 
apportionment  is  cast,  shall  not  be  liable  to 
tithe.  Ih. 

11.  Lands,  which  on  the  agreement  and 
apportionment  under  the  Titne  Commuta- 
tion Acts  (confirmed  by  the  Tithe  Com- 
missioners) are  treated  as  free  from  tithe, 
cannot  be  afterwards  made  subject  to  tithe. 

Ih. 

12.  The  intention  of  the  Legislature  was 
to  preclude  all  questions  of  merger  of  tithe 
in  all  cases  where  declarations  of  merger 
had  been  made  with  the  consent  of  the 
Tithe  Commissioners,  leaving  the  parties 
affected  by  an  erroneous  declaration  to  their 
remedy  against  the  party  making  it ;  and, 
such  being  the  intention,  the  merger  is 
effected,  although  the  sanction  of  the  Com- 
missioners has  been  erroneously  given.    Ih. 


TITLE. 

See  Appendix,  vol.  ix,  p.  Iviii — Construc- 
tion— Costs — ^Demuerer —  Exceptions 
—  Interpleader  —  Lessor's  Title  — 
Pleading — Possessory  Title —  Speci- 
fic Performance — Vendor  and  Pur- 
chaser. 

On  a  contract  for  the  sale  of  a  share  in  a 
mine  described  as  ^^  one  192nd  part  or  half 
share  of  the  Tresavean  mine,  in  the  district 
of  Gwennap,  in  the  county  of  Cornwall,*' 
it  is  not  sufficient  for  the  vendor  to  show  a 
title  to  the  specified  share  of  the  nune  as 
between  himself  and  his  co-adventurers, 
without  showing  some  title  in  himself  and 
hi«  co-adventurers  to  the  mine  of  which  he 


xrrLE. 


TRUST. 


had  contracted  to  sell  a  share.  As  to  the 
t'tle  he  must  show — qiuere.  Curling  v. 
Fight,  VI.  41 


title-deeds. 

See  Discovert — ^Executor — Mortgagor 
AND  Mortgagee — Production  of  Do- 
cuments— Vendor  and  Purchaser. 

Deeds  brought  into  Court  by  the  exe- 
cutor, under  the  common  order  for  pro- 
duction of  documents  made  in  a  creditors* 
suit,  will,  after  the  debts  are  paid,  be  or- 
dered to  be  delivered  out  to  the  party  by 
whom  they  were  deposited ;  and  the  Court 
refused  to  order  such  deeds  to  be  delivered 
to  the  plaintiff  in  the  cause,  although  he 
was  the  tenant  for  life  of  the  estate  com- 
prised in  the  deeds.    Plunkett  v.   Lewis, 

vi.  65 

TITLE  OF  ACCOUNT. 
See  Appendix,  vol.  ix,  p.  lix. 

TITLE  OF  ANSWER. 
See  Answer. 

TOLLS. 

See  Penalties — Railway  Company. 

Tolls,  within  the  meaning  of  the  Rail- 
ways Clauses  Consolidation  Act,  should  be 
fixed  with  reference  to  the  number  of  car- 
riages of  one  railway  company  which  pass 
over  the  line  of  another  railway  company, 
under  the  terms  of  the  agreement  between 
the  two  railway  companies — Semhle.  Simp' 
son  V.  Denison,  x.  60 

TOWN  AGENT. 
See  Service. 

TRADE  LABELS. 
See  Injunction. 

TRADE  MARK. 
See  Injunction. 

TRANSFER  OF  SHARES. 
See  Joint- Stock  Company. 

TRAVERSING  NOTE. 
See  Answer. 

1.  Leave  to  file  a  note  under  the  2l8t 
Order  of  August,  1841,  will  not  be  given 
where  the  subpoena  to  appear  and  answer 
was  not  served  under  the  14th  Order. 
Snell  V.  Crocker,  i.  108 

604 


2.  The  traversing  note,  filed  and  served 
under  the  21st  Order  of  August,  1841,  has 
the  same  effect  as  an  ans^wer,  in  traversing 
the  whole  of  the  bill ;  but  it  has  not,  for 
the  purpose  of  evidence,  the  same  effect 
as  an  answer  upon  oath.  Martin  v.  Not' 
man,  ii.  596 

3.  Personal  service  of  the  copy  of  a  tn- 
yersing  note  may  be  made  (by  leave  of  the 
Court,  independently  of  the  General  Or- 
ders,) upon  a  defendant  who  has  not  taken 
any  step  to  defend  the  suit,  either  in  per- 
son or  by  a  solicitor,  and  where  the  service 
cannot,  therefore,  be  made  in  the  maimer 
directed  by  the  56th  General  Order  of  May, 
1845.     Laurie  v.  Bum,  vi.  308 

4.  Where  a  bill  of  revivor  and  supple- 
ment was  filed  by  one  of  two  plaintiffs,  and 
the  other  plaintiff,  refusiiig  to  join,  was 
made  a  de&ndant,  and  an  appearance  en- 
tered for  him  under  the  29th  General 
Order  of  May,  1845,  and  sach  defendant 
afterwards  obtained  and  served  an  order 
changing  his  solicitors  in  the  cause — the 
Court,  upon  an  application  by  the  plaintiff, 
sup[>orted  by  affidavit  that  diligent  in- 
qwries  had  been  made  for  such  defendant, 
but  he  could  not  be  found,  ordered,  that 
service  upon  the  new  solicitor  named  in  the 
order  for  changing  solicitors,  of  a  copy  of 
the  traversing  note,  should  be  deemed^ood 
service  upon  such  defendant.  Warns  v. 
Darby,  vi.  618 

TRESPASS. 
See  Ship. 

TRIAL  AT  LAW. 

See  Consideration — Copyhold— Cost*— 
Injunction — Issue — Motion — Settihg 
DOWN  Cause — ^Witness. 

TRIAL  OF  ISSUE. 

See  Partnership. 

The  Court  will  not  direct  an  issue,  un- 
less the  result  of  the  issue  must,  in  any 
event,  be  material.    Price  v.  Berrington, 

vii.  403 
TRUST. 

See  Administration  —  Alienation  — 
Charge  —  Equity  op  Redemption  — 
Foreclosure  —  Interest  —  Legacy — 
Partner — Statutes,  Construction  or, 
8^9  Vict,  c.  18 — ^Trustee  and  Cktui 
QUE  Trust — Voluntary  Assignment — 
Will. 

1.  It^unction  granted  upon  motion  to 
restrain,  until  the  hearing  of  the  cause,  an 
action  by  an  administrator  to  recover  a 
debt  which  was  formerly  due  to  Ins  intes- 
tate— ^upon  affidavit  that  the  intestate  bid 


TRUST.  TRUSTEE. 

requested  the  debtor  to  hold  the  sum  due  party  with  the  trustee  to  the  suit  of  the 

in  trust  for  the  plaintiff,  and  that  the  cestui  que  trust.     8.  C,                            29 

debtor  had  accepted  the  trust,  and  paid  9.  The  case  of  a  trust  or  restriction 

over  a  part  of  tne  fund  to  the  plaintiff,  created  for  the  preservation  of  ornamental 

APFadden  v.  Jenkins,                          i.  458  timber,  is  not  like  a  trust  for  purposes  of 

2.  Whether  the  facts  stated  by  the  affi-  benevolence  (as  to  which  the  objects  are 
davit,  if  proved^  would  be  sufficient  to  unlimited,  and  no  standard  can  be  found), 
create  a  trust  in  favour  of  the  plaintiff—  ^^^  semhle,  is  a  trust  or  restriction  which 
qiuBre,                                                      lb.  the  Court  will  endeavour  to  execute  or  en- 

3.  The  testatrix  drew  a  cheque  on  her  ^^^'  Marker  y.  Marker,  ix.  1 
bankers  for  £150  in  favour  of  A.,  and  she  ^^'  ^^^^^  ^^  <»«^  V"  ^t^*^^  the  Court 
verbaUy  directed  A.  to  apply  that  sum,  or  ™*y  execute  a  trust  for  the  application 
so  much  of  it  as  might  be  necessary  to  of  monev  to  purposes  of  taste  or  ornament, 
make  up  to  a  legatee  the  difference  in  and,  in  doing  so  may,  m  the  absence  of  any 
value  between  a  legacy  of  £100,  which  the  prescribed  standard,  orif  the  standard  be 
testatrix,  by  her  will,  had  given  to  the  "^^"^  ^^  }^'^  indefinite,  act  upon  the 
legatee,  and  the  price  of  a  £100  share  in  a  pP^nions  of  persons  who  are  consulted  by 
certain  raUwayfthe  testatrix  informing  others  m  such  matters,  as  it  acts  m  other 
A.  that  she  intended  to  give  the  share  in-  ^»?«8  ^P«»  ^^^  opimons  of  persons  of 
stead  of  the  legacy,  but  she  did  not  thuik  science— *«w^fe.  ,.,*•' 
it  necessary  to  alter  her  will.  The  bankers  l^'  /^^  Court  may  more  readily  act  in 
gavecredittoA.  for  the  £150.  The  tes-  enforcing  a  restriction  on  the  exercise  of 
tatrix  afterwards  died.  In  a  suit  for  the  **^^  ^^^^  ^Z^""  ^"  *  matter  of  taste  or 
administration  of  her  estate  r-^eW,  that  ornament,  where  the  restriction  is  con- 
no  trust,  in  respect  of  the  £150,  was  nectfd  with  a  trust,  than  m  the  case  of 
created  for  the  benefit  of  the  legatee,  equitable  waste  in  the  absence  of  any  such 
Hughes  y.  Stubbs,                                1.476  trust— *«iiftfe.     S,  C,                         ix.  18 

4.  The  transfer  by  an  executor  of  the 

trade  of  his  testator,  and  of  the  premises  TRUST,  DELEGATION  OF. 

in  which  it  was  carried  on,  which  were  of  ^^^  AppoiNXBiBirr. 

small  value,  to  a  third  party,  who  afterwards 

continued  the  trade  for  his  own  benefit : — 

Held,  under  the  circumstances,  not  to  be  TRUST  FOR  SALE. 

necessarily  a  breach  of  trust.     PorUock  v.  5^^  Conveesiow. 

Gardner,  i.  594 

5.  Where  upwards  of  twenty  years  had  t'i?ttct't?t? 
elapsed  after  an  executor  had  settled  the  TRUSTEE. 

accounts  of  his  testator's  estate  with  the  See  Charitable  Tedst  or  Use — Conduct 

residuary  legatee,  and  had  given  up  all  op  Sale— Contribution — Costs— Cove- 

interference  in  the  trust,  it  was  held,  that  nant  —  Infant  —  Parties  —  Pleading 

the  onus  was  on  the  residuary  legatee  to  — Power — Statutes,  Construction  or, 

prove  that  the  conduct  of  the  executor,  1    Will.  4,  c.  60;  1  A-  2    Vict.  c.    110, 

which  might  have  been  a  breach  of  trust,  s.  15 — Substituted  Service — Trustee 

was  so  in  fact ;  and  that  the  onus  was  not  and  Cestui  qitb  Trust. 

shifted  by  an  admission  that  the  account  1.  In  a  suit  by  an  equitable  mortgagee 

was  settled  on  a  misunderstandine  of  the  of  leaseholds  to  enforce    his  security,  a 

rights  of  the  parties,  by  which  the  resi-  decree  was  made  for  sale  in  default  of  pay- 

duary  legatee  was  prejudiced.                  lb.  ment,  and  the  premises  were  sold  under 

6.  A  Court  of  equity  will  not,  after  a  the  decree ;  the  mortgagor,  then  out  of  the 
great  lapse  of  time  (as  of  more  than  twenty  jurisdiction,  was  held  not  to  be  a  trustee, 
years),  and  where  no  actual  fraud  is  proved,  within  the  Act  1  Will.  4,  c.  60,  for  the 
enter  into  inquiries  for  the  purpose  of  rais-  purchaser,  but  to  be  a  trustee,  within  that 
ing  an  implied  trust  against  the  defendant.  Act,  for  the  plaintiff  in  the  cause ;  and  a 
although  the  same  lapse  of  time  would  be  person  was  appointed  to  execute  the  assign- 
no  bar  to  a  claim  founded  upon  an  express  ment  in  the  place  of  such  trustee.  King  v. 
trust.                                                           lb.  Leech,                                                     ii.  57 

7.  Different  forms  of  suit  by  a  cestui  que  2.  The  institution  of  a  suit  against  trus- 
trust  in  respect  of  claims  against  the  tnis-  tees  for  the  administration  of  the  trust 
tees  and  strangers,  as  debtors,  or  liable  to  estate  under  the  direction  of  the  Court 
the  trust.    Lund  v.  Blcmshard,           iv.  28  does  not  preclude  the  exercise  of  the  dis- 

8.  Cases  in  which  the  liability  of  the  cretion  given  to  the  trustees  by  the  will  of 
trustee  and  a  stranger  to  the  trust  may  be  the  testator,  as  to  the  appointment  of  new 
indivisible ;  and  the  stranger  is  a  proper  trustees  or  the  management  of  the  trust ; 
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but  the  trustees  are  required,  after  the 
institution  of  the  suit,  to  act  under  the 
control  of  the  Court.  Cafe  v.  Bent,  iii.  245 

TRUSTEE    AND    CESTUI    QUE 

TRUST. 

See  Administration  Suit — Admission 
AND  Discharge — Answer — Appendix, 
vol.  X,  p.  xxii — Charity — Copyhold — 
Costs — jDbbtor  and  Creditor — De- 
murrer —  Devise  —  Evidence  —  Exe- 
cutor— Forfeiture — Heritable  Bond 
— Heirlooms — Husband  and  Wife — 
Infant  —  Interest  —  Investment  — 
Joint- Stock  Company — Jurisdiction 
— Lapse  of  Time — Legal  Estate — 
Lis  Pendens — Mortgagor  and  Mort- 
gagee — Mortmain  Act  —  Notice  — 
Parties — Partnership — Payment  into 
Court — Power — Priority  of  Charge 
— Receiver — Rectifying  Settlement 
— Referential  Gift — Statutes,  Con- 
struction op,  7  ^  8  Vict  c.  70,  10^11 
Vict  c.  96 — Tenant  for  Life  and  Re- 
mainderman— ^Vendor  and  Purchaser 
— Voluntary  Deed — Voluntary  In- 
strument— Voluntary  Promise. 

1.  Tnist-iunds  were  invested  in  the  pur- 
chase of  transferable  shares  in  a  banking 
company,  in  the  name  of  one  of  the  trus- 
tees, wno  executed  a  declaration  of  the 
trusts  thereof  (the  rules  of  the  company 
not  allowing  shares  to  stand  in  the  name  of 
joint-owners  or  cestui  que  trusts V  The 
trustee  was  also  a  proprietor  of  shares  in 
his  own  right  in  tne  same  company,  and 
made  various  sales  and  purchases  of  shares 
therein.  There  was  nothing  to  distinguish 
which  were  the  individual  shares  held  by 
the  different  proprietors,  the  same  being  in 
the  nature  of  capital,  expressed  by  quantity. 
The  trustee  contracted  to  assign  a  certain 

.  number  of  shares  to  the  banking  company 
as  a  security  for  advances  which  they  made 
to  him :  he  afterwards  became  bankrupt : — 
HeU^  that  the  trustee  must  be  presumed  to 
have  transferred  or  pledged  such  shares  as 
belonged  to  himself,  and,  so  far  as  he  had 
shares  of  his  own,  not  to  have  transferred 
or  pledged  the  shares  of  his  cestui  que 
trusts.  That,  therefore,  the  cestui  que 
trusts  were  entitled  to  so  many  of  the 
shares  standing  in  the  name  of  the  trustee 
at  the  time  of  his  bankruptcy,  as  could  be 
presumed  to  be  identical  with  the  shares  in 
which  the  trust-funds  were  invested,  from 
the  fact  that  such  a  number  of  shares  had 
always  thenceforward  stood  in  the  name  of 
the  trustee.    Pinhett  v.  Wright,         ii.  120 

2.  The  retention  of  a  voluntary  deed  of 
covenant  in  the  possession  of  the  cove- 
nantor, and  the  absence  of  communication 
respecting  it  to  the  trustees  and  the  cestuis 
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que    trust,    does    not    affect  its  validity. 
Fletcher  v.  Fletcher,  iv.  67 

3.  Executors,  who  are  also  devisees  in 
trust  of  real  estate,  charged  by  the  will 
with  debts  generally,  represent  the  persona 
beneficially  interested  in  such  real  estate, 
within  the  meaning  of  the  30th  Order  of 
August,  1841,  although  the  trustees  are 
not  otherwise  empowered  to  give  discharges 
for  the  proceeds.   Savory  v.  Barber,  iv.  125 

4.  An  unmarried  lady  transferred  a  sum 
of  stock  to  trustees,  for  herself.  The  letter 
supposed  to  contain  the  terms  of  the  trust 
was  lost,  and  no  evidence  was  given  of  its 
contents.  After  the  marriage  of  the  lady, 
the  husband  and  wife  demanded  a  transfer 
of  the  ftmd,  which  the  trustees  rcftised  to 
make  without  the  direction  of  the  Court, 
unless  the  fund  should  be  settled  for  the 
benefit  of  the  wife  and  her  issue: — Held, 
that  the  trustees  ought  to  have  transferred 
the  fund  without  suit,  and  must  therefore 
pay  the  costs.    Pen/old  v.  Bauch,    iv.  271 

5.  Executors  cutting  timber  upon  a  sup- 
posed trust,  afterwards  held  to  be  void, 
might  be  personally  chargeable  in  equi^ 
as  trustees  for  the  owner  of  the  timber,  if 
they  acted  fraudulently,  or  if  they  retained 
the  proceeds  of  the  timber,  or  gained  any 
benefit  by  it;  but  not  if  they  acted  by 
mere  mistake,  and  held  no  part  of  the  pro- 
ceeds in  their  hands.  In  the  latter  case, 
the  executors  might  be  regarded  in  equity 
as  strangers,  who,  under  a  mistaken  suppo- 
sition of  right,  had  done  a  legal  wrong,  for 
which  there  was  a  legal  rem^y.  Ferrand 
V.  Wilson,  iv.  S83 

6.  The  testator  directed  his  trustees  to 
invest  the  residue  of  his  personal  estates  in 
Government  or  real  securities.  Some  of 
the  cestuis  que  trust  and  one  of  the  trustees 
permitted  tne  trust  moneys  to  remain  in 
the  hands  of  the  other  trustee  at  interest: 
— Held,  that,  inasmuch  as  no  investment 
was  made,  the  trustees  were  chargeable 
with  the  whole  amount  of  the  trust  funds 
possessed  by  them,  with  interest ;  but  were 
not  answerable  for  the  amount  of  consols 
or  any  other  particular  security,  in  which 
they  might,  according  to  the  directions  of 
the  will,  have  invested  the  trust  moneys. 
Shepherd  v.  MouU,  iv.  500 

7.  Trustee,  depositing  a  trust  fund  with 
his  bankers,  accompamed  by  an  order  in 
writing  to  invest  the  money  in  consols, 
answerable  for  the  omission  of  the  bankers 
to  make  the  investment,  where  he  made  no 
subsequent  inquiry  respecting  it  until  about 
five  months  afterwards,  when  the  bankers 
became  bankrupt.      ChaUen  v.   Shippam, 

iv.  555 

8.  A.,  by  will,  bequeathed  a  sum  of 
stock,  equally  between  B.  and  C.  B.  and 
C,  by  tneir  respectiye  wills,  bequeaUied 
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their  respective  residuary  personal  estates 
(which  included  their  shares  of  the  stock) 
among  their  children,  and  appointed  exe- 
cutors. The  children  of  B.,  and  some  of 
the  children  of  C,  filed  their  bill  against 
the  executor  of  A.  to  recover  the  fund, 
making  the  executors  of  B.  and  C,  and  the 
rest  of  the  children  of  C,  parties: — Held^ 
that,  although  the  suit  was  multifarious, 
yet,  as  it  had  been  brought  to  a  hearing, 
and  it  was  not  open  to  the  objection  of 
misjoinder,  the  Court  might,  if  it  thought 
proper,  make  a  decree  for  the  accounts  and 
inquiries  preparatory  to  the  distribution  of 
the  fund.    PotceU  v.  Cockerell,         iv.  557 

9.  That,  notwithstanding  the  bill  alleged 
that  the  estate  of  B.  was  fully  adminis- 
tered, and  that  the  parties  beneficially  in- 
terested in  the  estate  were  parties  to  the 
suit,  yet  the  executor  of  B.  was  a  party 
against  whom  direct  relief  was  in  substance 
prayed,  and  he  was  not  therefore  a  party  to 
be  served  with  a  copy  of  the  bill,  within 
the  23rd  Order  of  August,  1841.  lb. 

10.  By  an  agreement  made  in  1794,  a 
plot  of  land  and  certain  premises  thereon, 
situated  in  Oldham-street,  Liverpool,  were 
vested  in  trustees,  to  be  used  as  a  place  of 
religious  worship  "according  to  the  ordi- 
nances, rules,  and  forms  of  the  Church 
or  Kirk  of  Scotland ;"  and  a  subscouent 
conveyance  was  made  of  the  same  land  and 
premises  to  the  trustees,  "to  be  for  ever 
thereafter  appropriated  and  used  as  a  place 
of  divine  worship,  according  to  the  doc- 
trines and  discipline  of  the  Church  of 
Scotland."  The  premises  were  thencefor- 
ward occupied  as  such  place  of  worship, 
and  the  ofBce  of  minister  or  pastor  of  the 
couCTegation  was  filled  from  time  or  time 
by  licentiates  of  the  Church  of  Scotland, 
who  were  ordained  and  inducted  by  pres- 
byteries in  Scotland.  In  1833,  a  Lancashire 
Scottish  Church  Presbytery  was  formed,  to 
which  the  Oldham-street  corm*egation  united 
themselves ;  and  the  Lancashire  Presbytery, 
and  other  presbjrteries  in  E^land  in  1836, 
united  themselves  into  an  English  synod, 
which  was  in  1839  recognised  by  the 
General  Assembly  of  the  Cnurch  of  Scot- 
land. In  1842,  a  licentiate  of  the  Church 
of  Scotland,  by  license  from  the  Presbytery 
of  Greenock,  was  ordained  and  inducted  as 
minister  of  the  Oldham-street  Church, 
according  to  the  presbjrterian  forms,  by  the 
Lancaslure  Presbytery.  In  1843,  certain 
ministers  and  members  of  the  Church  of 
Scotland  adopted  the  name  of  the  Free 
Church,  and  seceded  from  the  Establbhed 
Church,  and  were  declared  by  that  church 
to  be  no  longer  ministers  thereof.  The 
English  synod  declared  its  disapproval  of 
the  conduct  of  the  Established  Church  of 
Scotland,  and  its  sinmpaUiy  with  the  Free 
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Church,  recognising  the  latter  as  a  sister 
Church,  and  resolving  to  interchange  mini- 
sters therewith.  The  minister  of  the 
church  and  the  trustees  of  the  premises  in 
Oldham-street  co-operated  with  the  scce- 
ders,  by  allowing  ministers  of  the  Free 
Church  to  officiate  in  the  church  in  Oldham- 
street  ;  and  the  minister,  who  was  deprived 
of  his  license  by  the  Presby  te»y  of  Greenock, 
also  continued  to  officiate : — Held,  upon 
motion,  that  the  minister  and  the  trustees 
had  departed  from  the  trusts  created  by  the 
orimnai  contract  upon  which  the  premises 
in  Oldham-street  were  vested  in  them ;  and 
that  the  Court  would  interfere  by  injunc- 
tion, before  the  hearing,  to  prevent  the 
premises  in  Oldham-street  from  being  used 
otherwise  than  as  a  place  of  reli^ous  wor- 
ship on  the  model  of  the  Church  of  Scot- 
land, as  established  by  law.  Attamey^ 
Oeneral  v.  Welsh,  iv.  572 

1 1 .  Suit  against  trustees,  alleging  breaches 
of  trust,  by  omitting  to  make  repairs,  and 
to  provide  a  fund  for  the  renewal  of  leases, 
as  directed  by  the  will.  The  widow  of  the 
testator  (who  was  tenant  for  life  under  the 
will),  and  two  others,  were  the  trustees. 
The  widow  married  again,  and  afterwards 
died,  leaving  her  husband  surviving,  and 
leaving  assets  of  her  separate  estate : — Heldj 
that,  as  there  were  assets  of  the  widow 
which  were  or  might  be  liable  to  the  trust, 
it  was  not  a  case  in  which  the  plaintiff 
could,  under  the  32nd  Order  of  August, 
1841,  proceed  against  the  other  trustees 
and  the  husband  of  the  testator*8  widow, 
without  making  a  personal  representative 
of  the  widow  a  par^ ;  and  that  the  defect 
was  not  removed  By  the  waiver  of  any 
relief  against  the^  assets  of  the  widow,  or 
against  all  the  trustees,  in  respect  of 
breaches  of  trust  before  the  marriage  of 
the  widow.     Skipton  v.  Rawlins.       iv.  619 

12.  In  a  suit  to  appoint  new  trustees  of 
a  settlement,  where  a  part  of  the  trust 
property  had  been  lost  by  previous  negli- 
gence or  breach  of  trust,  the  Court  refiised 
to  confine  the  trust  to  the  remaining  pro- 
perty, but  appointed  the  new  trustees  of 
the  whole  of  the  property  comprised  in  the 
settlement,  directing  (for  the  protection  of 
the  new  trustees^  a  reference  to  inquire 
whether  it  woula  be  proper  to  take  pro- 
ceedings for  the  recovery  of  the  property 
whichnad  been  lost.     ^Bennett  v.  Burgis. 

V.  295 

13.  An  executor  having  possessed  a  pro- 
missory note  for  £400,  part  of  the  assets 
of  the  testator,  retained  the  note  in  his 
possession,  without  taking  any  proceedings 
to  recover  the  amount  of  the  mterest  for 
seven  years ;  and  at  the  end  of  seven  years, 
when  the  sole  residuary  legatee  came  of  age, 
theezecutor  delivered  the  note  to  the  re- 
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riduary  legatee.    The  roiduan-  legatee  ten  the  tmst-fiuids,  and  not  being  chargeable 

years  afterwards  filed  his  bill  against  the  with  the  default.                                         lb. 

executor,  charging  him  with  breaches  of  17.  The  survivor  of  two  ezecators  and 

trust  in  the  administration  of  the  estate,  trustees  bequeathed  the  trust  property  to 

The  Court,  in  such  circumstances,  refused  A.,  upon  the  trusts  declared  by  the  original 

to  charge  the  executor  with  the  amount  of  testator,  expressing  by  the  same  instm- 

the  promissory  note,  or  direct  an  inquiry  ment  his  wish  that  A.  would  execute  the 

whether  any  loss  had  resulted  to  the  estate  trusts    with  fidelilrv.      No    direction  was 

by  reason  of  the  executor  not  having  taken  given  by  the  will  oi  the  original  testator  as 

proceedings  to  enforce    payment    of    the  to  the  appointment  of  new  trustees.    On  a 

amount  due  on  the  note.    JUatt  v.  East,  bill  by  the  cestuis  que  trust  for  that  pur- 

V.  348  pose,  held,  that  A.,  though  l^ally  in  the 

14.  In  such  a  case  the  executor  would  possession  of  the  trust  property,  was  not  a 

not  be  chargeable,  unless  it  should  be  found  trustee  properly  constitutor,  and  that  the 

that  the  amount  of  the  note  could  have  cestuis  que  trust  were  entitled  to  have  new 

been  recovered  during  the  seven  years  be-  trustees  appointed  by  the  Court.    Marti- 

tween  the  death  of  the  testator  and  the  time  "««"  v.  Ireland,                                     vL  196 

when  plaintiff  attained  his  majority ;  and  18.  IL,  the  factor  of  W.,  of  W.  &  K.,  <^ 

if  it  were  found  that  the  amount  could  have  ^'  ^*  &  ^n  ^^  W-  !*•  &  ^n  **^  W.  &  B., 

been  recovered  during  that  tune,  still  the  accepted  bills  drawn  on  hun  by  W.  &  P., 

executor  would  not  be  chargeable  unless  it  f*»«y  0^-  &  P)  agreeing  that  all  the  eoods 

should  be  found  that  the  amount  could  not  ^  J^-'«  hands,  consi^ed  to  him  by  W.  & 

have  been  recovered  during  the  ten  years  ^n  either  solely  or  jointly,  should  be  se- 

which  elapsed  after  the  note  had  been  de-  curity  to  R,  for  the  amount  ofhis  acceptances, 

livered  to  the  plaintiff.     S.  C,          v.  349  R-  «>ld  the  goods  in  his  own  name.    W. 

...                    _^^.         ^       ,    .    .^..  afterwards    became    bankrupt,    and    the 

■L  .rf^:'**ilfT''*  "^^/lii,*!^  a«rignee«  of  W.  gave  notice  to  the  bayen 

recited  that  the  hu8t«nd  was  entitled  to  ^^  ^  ^^%^  pay  R.  the  monk,  due 

20,000  ropcra,  secured  by  a  note  of  the  j„  ^^^  „f  gach  «le.      AU  the  debto 

East  India  Company;  and  10,000  rupees,  o^„g*for  the  good*  were  afterwaid..,  by 

part  thereof,  were  thereby  assigned  (with  indenture,  to  wfich  R.  and  the  asagnees  of 

certain  property  of  the  wile)  to  the  trustees  ^y.  wereptfties,  assigned  to  tn^s  upon 

of  the  settlement,  upon  trust  for  the  hus-  ^^^  ^^  ^^j    thewiie  as  R.  might  leg^y 

band  and  wife  for  tfie^  lives,  with  remain.  ^^  y  the%4mment  had  nirtteen  iadl 

der  for  the  children  of  the  marriage.    One  r    afterward/  became    bankrupt.     The 

of  the  tnistees  died  six  weeks  after  the  trustees  having  received  the  pWds  of 

settlement  was  made,     rhe  husband  died  ^^^   ^,    '^fed    their    bill    Against  the 

m  1 819,  and  the  wife  m  1 822.     1  he  trus-  ^^"^f  w.  and  of  R.,  for  thi  direction 

tees  did  not,  nor  did  the  "urvivor,  take  any  ^^  ^l^  ^^^  j^^  ^j,^  execution  of  the  trust 

Step  dunng  the  lifetime  of  the  husband  to  ^    j^e  decree,  the  Master  was  directed  to 

'?f*'''^^*^t  '*^'*^  ™Pr;    ^."*'  ^^^^  '^  "tite  what  biUs  of  exchange    had    been 

fi      ^..,*  *"«i'^  ?^..    ''°-y::?11  ^'**^  accepted  against  the  goods^d  the  amount 

the  children  ««!  a  bill  against  the  sur-  and  partiSilaw  of  rach  acceptances,  and 

viving  trustee  and  the  representaUves  of  the  a{nount  unpaid;  and  for  thit  purpose  he 

the  deceased  trustee,  for  an  account  of  the  was  to  be  at  liberty  to  publish  adveftisSiaits. 

tnist-fimcb,  charging  them  with  the  10,000  u„der  such  advertisements  several  claims 

rupees.     Under  a  reference  to  the  Master,  ^ere  made  before  the  Master,  by  K.  and 

to  inquire   whether  the  defendant  might,  ^y  other  holders  of  the  bills  acipted  by 

^l  'l^*^'«.*^"''  '""''^  !f*'J^  ?  f°*  •"  K.  On  further  directions,  *<M,-that  the 
the  10,000  sicca  rupees,  the  defendant  pro-  bm.holders  had  no  interest  in  the  proceeds 
duced  evidence  showmg  it  to  have  been  the  ^f  ^j^g  goods,  except  that  which  might 
conunon  belief  of  persons  who  knew  the  ^^se  from  the  resiflt  of  the  contract  he- 
husband,  that  he  was  not  possessed  of  any  j^een  R.  and  W.  &  P.;  that,  if  there  had 
such  property,  but  no  proof  was  given  that  i^„  „o  bankruptey,  the  bill-holders  could 

K^    !S^    ''''■ '?«'':  *^°* '  *•??  *ilf  ^"^  not  have  sustaiiTed  a  suit  to  have  the  pro- 

chargedl^survivingtnistee  with  the  fund  ^ecds  of  the  goods  applied  for  their  benSt; 

?!il?^'*^  r™"  *•"!  ^^'^  ?  *'*:!^  "^"^V  *°  r  that  the  happening  if  the  bankruptcies  did 

directeda  reference  to  inquire  the  value  of  not    affect    thr^uitoble    rights   of  the 

the  10,000  ropees  at  the  time  of  the  settle-  ^^^  ^^at  the  doctrine  of  thl  case  of  Ei 

ment.    Symet  v.  Eyre,                     vi.  137  ^^  Waring  established  a  special  mode 

16.  The  representative  of  the  trustee  who  for  the  payment  of  creditors  applicable  to 

died  six  weeb  after  the  making  of  the  set-  the  administration  of  the  estate   in  the 

tlement  was  not  a  necessary  party,  such  bankrupt*^,  but  not  to  the  administration 

trustee  not  having  possessed  any  part  of  of  the  trust  in  equity ;  that  the  adrettise- 
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ments  made  under  the  decree,  and  which 
had  caused  the  bill-holders  to  api)ear  before 
the  Master,  gave  them  no  right  to  appear, 
and  that  they  were  not  entitled  to  appear 
on  further  directions ;  and  that  (the  gene- 
ral account  as  between  the  estates  of  W. 
and  of  R.  being  waved  by  the  respective 
assignees)  the  assignees  of  R.  were  entitled 
to  recover  the  trust  ftind,  and  to  administer 
it  in  that  bankruptcy.  Laycoch  v.  John- 
son^ vi.  199 

19.  Stock  standing  in  the  joint  names 
of  surviving  and  deceased  trustees  may 
be  transferred  by  the  survivors  to  the 
Accountant-General,  under  the  Trusts  Act, 
10  &  11  Vict.  c.  96.    In  re  Parry,    vi.  306 

20.  A  direction  by  will  that  the  testa- 
tor's widow  shall  receive  all  the  income  of 
his  real  and  personal  estate,  and  pay  and 
apply  the  same  to  and  for  the  use  of  her- 
self and  the  children  of  their  marria|^e, 
agreeable  and  according  to  her  own  dis- 
cretion during  her  life,  confers  upon  the 
wife  a  discretionary  power,  which  the 
Court  will  not  disturb  so  long  as  it  is  rea- 
sonably and  honestly  exercised.  Costa" 
hadie  v.  Costahadie,  vi.  410 

21.  Where  the  disposition  of  a  trust 
estate  amongst  certain  objects  is  made  by 
the  author  of  the  trust  to  depend  upon  the 
discretion  of  the  trustee,  the  Court  will,  in 
a  proper  suit,  inquire  into  the  manner  in 
wnich  the  trust  has  been  administered,  and 
reciuire  that  such  discretion  shall  be  fairly 
and  honestly  exercised ;  and  so  long  as  it 
appears  to  be  so  exercised,  the  Court  will 
not  deprive  the  trustee  of  the  discretionary 
power  which  he  possesses,  or  assume  itself 
the  exercise  of  that  power ;  but  to  avoid  a 
repetition  of  suits,  w-here  tliere  is  reason  to 
apprehend  that  the  conduct  of  the  trustee 
may  be  liable  to  question,  the  Court  may 
require  the  discretion  of  the  trustee  to  be 
exercised  under  its  view.  Ih, 

22.  Under  a  contract  for  the  sale  of  land, 
the  equitable  title  of  the  vendor,  and  those 
representing  hini^  to  recover  from  the 
vendee,  and  the  obligation  of  the  ven- 
dee to  pay  —  the  purchase-money,  in 
the  sense  in  which  it  is  described  as  a  trust, 
is  not  an  express  trust,  within  the  25th 
sect,  of  the  stat.  3  &  4  Will.  4,  c.  27 ;  and, 
therefore,  that  the  right  of  the  vendor,  as 
such  cestui  que  trust,  to  a  lien  or  charge 
upon  the  land  for  the  amount  of  the  pur- 
chase-money, is  not  kept  on  foot,  under  the 
provision  contained  in  that  section.  Toft  v. 
Stephenson^  vii.  1 

23.  Upon  a  reference  to  the  Master  to 
appoint  new  trustees  in  a  case  where  the 
power  of  appointment  is  vested  by  the  author 
of  the  trust  in  a  party  to  the  cause,  the 
Master  will  have  regard  to  such  power  in 
selecting  the  trustees  firom  the  persons  pro- 
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posed  by  that  party  and  by  others;  but  the 
Master  is  not  bound  to  approve  of  the  jKjr- 
sons  nominated  by  such  party  in  preference 
to  other  persons  whom  he  may  consider 
more  eligible ;  and  his  decision  is  not  open 
to  exception  merely  because  he  has  not 
chosen  the  persons  nominated  by  the  party 
to  whom  the  power  was  given.  Middieton 
V.  Reay,  vii.  106 

24.  Semble,  where  parties  in  a  cause  have 
a  power  of  appointing  new  trustees,  and  it 
is  proper  for  tne  ap|X)intinent  to  be  made 
in  the  cause,  there  should  be  special  direc- 
tions to  the  Master  to  approve  of  projxjr 
persons  to  be  nominated  by  the  partie^i 
having  the  power,  if  it  be  intenaed  to 
preserve  their  right  of  nomination.  lb. 

25.  Circumstances  in  which  the  exercise 
of  a  power  of  sale,  although  not  inconsistent 
with  the  terms  in  which  the  power  is 
created,  would,  notwithstanding,  be  a 
breach    of   trust.     Marshall    v.    Sladden^ 

vii.  428 

26.  Reciprocal  duties  of  trustees  and 
cestuis  que  trust,  where  it  becomes  neces- 
sary to  raise  money  to  discharge  incum- 
brances on,  or  otherwise  deal  with,  the 
trust  property.  Ih. 

27.  Circumstances  in  which  it  is  impro- 
per for  a  retiring  trustee  to  appoint  a  new 
trustee  without  communication  with  the 
cestuis  que  trust.  lb. 

28.  Trustees  ought  not  to  exercise  a 
power  of  selecting  new  trustees  for  the  mere 
purpose  of  continuing  the  trust  property 
under  the  management  of  a  particular 
solicitor,  even  if  the  trustees  they  select  be 
otherwise  unobjectionable.  lb. 

29.  A  trustee  who  retired  and  allowed  a 
new  trustee  to  be  appointed,  without  com- 
munication to  hb  cestui  ^ue  trust,  is  not  a 
necessary  party  to  a  suit  complaining  of 
such  new  appomtment,  and  seeking  to  dis- 
place such  new  trustee  and  appoint  others, 
all  relief  against  the  retired  trustee  being 
waived.  lo. 

30.  Distinction  between  a  trust  created 
for  the  use  of  Protestant  Dissenters  gene- 
rally, and  for  the  use  of  an  existing  con- 
gregation of  Protestant  Dissenters  belong- 
ing to  a  particular  minister :  in  the  former 
case  Presbyterians,  Baptists,  and  Independ- 
ents, are  included ;  in  the  latter,  the  terms 
of  the  trust  open  an  inquiry  into  the  par- 
ticular character  of  the  congregation  wnich 
is  the  object  of  the  trust.  Attorney' General 
V.  Murdochy  vii.  445 

31.  It  is  not  necessary,  in  order  that  the 
Court  may  be  enabled  to  enforce  a  trust  for  a 
certain  congregation  of  Dissenters,  that  the 
trust  should  be  declared  by  any  deed  or  writ- 
ing; the  Court  may  ascertain,  from  evidence 
of  usage  or  otherwise,  the  particular  trusts 
to  which  the  property  is  dedicated.         Ih. 
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32.  Where  trusts  of  a  meeting-hoiise  in 
England  are  created  for  the  use  of  a  con- 
gregation, to  be  in  as  strict  connexion  as  is 
practicable  with  the  Established  Church  of 
Scotland,  no  person  is  entitled  to  be  a 
minister  of  the  meeting-house  whose 
opinions  or  acts  constitute  a  disqualification 
for  the  ministry  of  that  Church;  and  the 
fiust  that  the  meeting  -  house  is  locally 
situated  beyond  the  jurisdiction  of  that 
Church  is  immaterial.  lb. 

33.  In  determining  the  question,  whether 
a  particular  minister  was  disqualified  as  a 
mmister  of  the  Established  Church  of  Scot- 
land, the  Court  considered  whether  the  acts 
of  such  minister  bad  brought  him  within 
the  predicament,  which,  according  to  the 
terms  of  a  declaration  of  the  General 
Assembly  of  that  Church,  constituted  a  dis- 
solution of  his  connexion  with  it,  without 
determining  whether  the  sentence  of  a  par- 
ticular presbytery,  depriving  him  or  his 
licence,  was  or  was  not  conclusive  as  a  dis- 
qualification, lb. 

34.  A  cestui  que  trust  discovering  a  breach 
of  trust,  but  not  receiving  any  benefit  from 
it,  or  conniving  in  it  for  any  purpose,  and  not 
recognising  the  transaction,  is  not  precluded 
from  complaining  of  it,  merely  on  the  ground 
that  he  abstained  from  makmg  such  com- 
l^aint  until  long  after  he  first  knew  of  it. 
Fhillipson  v.    (Saity,    Oatty   v.  PhiUin$(Mt, 

vu.  516 

35.  Where  stock  stood  invested  in  trust, 
for  the  mother  for  life,  with  remainder  to 
her  son  and  daughter  and  their  children, 
the  daughter  knew  of  an  application  by  the 
son  for  a  loan  from  the  trustees  of  pc^  of 
the  trust-moneys,  upon  his  personal  secu- 
rity, and  that  the  trustees  were  willing  to 
make  the  loan,  with  the  consent  of  her 
mother,  the  tenant  for  life,  and  that  the 
loan  was,  in  fact,  afterwards  made.  The 
daughter  objected  to  the  loan  in  her  com- 
munications with  her  mother,  but  did  not 
otherwise  oppose  it,  and  had  not  any  com- 
munication with  the  trustees  on  the  sub- 
ject : — Held,  that  this  was  not  such  acquies- 
cence on  the  part  of  the  daughter  to  the 
loan  as  to  preclude  her  from  charging  the 
trustees  with  the  breach  of  trust,  in  a  suit 
instituted  seven  years  after  the  transaction 
took  place.  lb. 

36.  Held,  also,  that  the  daughter  was  not 
precluded  from  so  charging  the  trustees,  by 
the  fact  that  she  knew  that  the  mother  had 
(untruly)  stated  to  her  son  that  she  (the 
daughter)  had  consented  to  the  loan,  such 
statement  of  the  daughter's  consent  never 
having  been  communicated  to  the  tnistees, 
or  constituted  any  part  of  the  sanction  or 
authority  under  which  they  acted.  lb. 

37.  It  was  not  necessary  to  decide  the 
simple  case,  whether,  if  the  daughter  had 
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permitted  the  son,  in  the  belief  that  the 
daoghter  assented  to  it,  to  obtain  the  loan 
from  the  trustees,  they  ooold  have  availed 
themselves  of  any  defence  to  the  suit,  which 
the  son  might  have,  as  against  the  daugh- 
ter ;  for,  in  this  case,  the  letters  of  the  son 
to  the  mother,  requesting  the  loan,  and 
upon  which  the  mother's  consent  was  given, 
proposed  not  to  affect  the  daughter's  rights 
as  against  the  trustees.  lb. 

38.  An  investment  by  trustees  of  £2,183 
trust  fruids,  which  they  were  empowered  to 
lend  on  real  security,  in  a  mortgage  of  house 
property  in  a  town,  occupied  for  commercial 
purposes,  and  valued  at  jC2,800,  a  value 
also,  in  some  measure^  dependent  on  the 
performance  of  covenan'ts,~-A«/tf  not  to  be 
justified.  lb. 

39.  Where  trustees,  having  power  to  in- 
vest on  Government  or  real  security,  and 
vary  such  investment  fixHn  time  to  time, 
sold  out  stock  for  the  purpose  of  investing 
the  produce  of  the  stock  in  a  mortgage 
whicn  they  were  not  justified  in  taking — it 
was  Jield,  that  the  Court  could  not  treat  the 
sale  of  the  stock  as  lawful,  and  the  invest- 
ment as  unlawful,  so  as  to  satisfy  the  trust 
by  replacing  the  money ;  but  that  the  whole 
must  he  treated  as  one  unjustifiable  transac- 
tion, and  that  the  tnistees  must  replace  the 
stock.  lb. 

40.  Where  trustees  lent  the  tmst-monep 
to  one  of  the  cestuis  que  trust  upon  a  con- 
tract which  constituted  a  breacn  of  trust, 
the  Court,  in  a  suit  by  the  trustees  against 
all  the  cestuis  que  trust,  refused,  as  agaiost 
the  cestui  one  trust  who  had  obtained  the 
loan,  to  maJce  a  decree  for  the  repayment 
of  the  money,  contrary  to  the  terms  of  the 
contract.  lb. 

41 .  Under  a  power  enabling  a  surviving  or 
continuing  trustee  to  appoint  a  new  trustee 
in  the  place  of  a  trustee  dying,  going  to  re- 
side abroad,  becoming  incapable  of  acting, 
&c.,  the  surviving  trustee,  although  himself 
residing  abroad,  may  appoint  another 
trustee  in  the  place  of  the  one  deceased. 
O^ReiUv  V.  Alderson,  viii.  101 

42.  Although  taking  up  his  permanent 
residence  abroad  in  such  a  case  does  not 
ipso  facto  deprive  a  trustee  of  his  ofiioe,  yet 
it  is  such  a  disqualification  as  entitles  the 
cestuis  que  trust  to  have  a  new  trustee  ap- 
pointed in  his  place.  lb. 

43.  It  is  the  duty  of  trustees  having 
power  to  appoint  new  trustees,  to  make 
such  appointment  impartially  as  between 
their  cestuis  que  trust,  and  not  without 
communication  with  them.  lb. 

44.  Decree  as  between  the  dumant  of 

Property  and  the  trustee  who  claimed  to 
old  the  same  property  in  trust  for  an 
infant  defendant,  reserving  the  ra^ht  of 
the  infimt  defendant.    M&y  y.  Lubftmy 
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45.  Position,  duty,  and  liability  of  a 
trustee  for  infants  of  an  estate  created  by 
an  invalid  deed,  or  a  deed  of  doubtful 
validity,  and  which  is  impeached  by  other 
parties.  Ih. 

46.  A  power  to  appoint  a  new  trustee  in 
the  place  of  a  trustee  who  should  become 
incapable  to  act,  contemplates  the  personal 
incapacity  of  such  trustee ;  and  therefore  a 
trustee,  who  had  l)ecome  bankrupt,  and 
been  indicted  for  not  surrendering  to  the 
fiat,  and  had  absconded,  was  held  not 
thereby  to  have  become  "  incapable "  of 
acting  in  the  trust,  within  the  meaning  of 
the  power.  In  the  Matter  of  Watt 's  Settle- 
tnent,  and  of  the  Trustee  Act,  1850,  and  the 
Stat.  I  WiU.  4,  c.  60.  ix,  106 

47.  Where  there  are  several  trustees,  one 
of  whom  is  out  of  the  jurisdiction,  and  a 
new  trustee  is  appointed  by  the  Court  in 
his  place  under  the  Trustee  Act,  1850,  an 
order  vesting  the  tnist  in  the  new  and  con- 
tinuing trustees  will,  under  the  10th  section 
of  that  Act,  have  the  effect  of  severing  the 
joint-tenancy — semhle^  lb, 

48.  The  Court  has  not  jurisdiction  under 
the  Trustee  Act,  1850,  to  take  away  the 
power  of  appointing  new  trustees  from  the 
donee  of  the  power,  where  the  donee  is 
ca))able  of  exercising,  and  willing  to  exercise, 
the  power,  although  such  donee  may  have 
disclosed  an  intention  or  desire  to  exercise 
his  power  corruptly.  In  re  Hodson's  Settle- 
ment, and  of  the  Trustee  Act,  1850,   ix.  118 

49.  Form  of  order  appointing  a  trustee 
in  the  place  of  a  trustee  out  of  the  jurisdic- 
tion, wnere  there  is  another  and  continuing 
trustee,  and  the  vesting  order  is  not  made. 
In  re  Flayer* s  Trust,  and  of  the  Trustee  Act, 
1850,  ix.  22 

50.  A  suggestion  by  the  trustees  of  a 
fund,  that  tne  administrator  of  one  of  the 
cestui  que  trusts  who,  in  that  character  was 
entitled  to  a  distributive  share  of  the  fund, 
had  unfairly  obtained  the  letters  of  adminis- 
tration under  which  he  claimed  such  share, 
is  no  defence  in  this  Court  to  the  claim  of 
the  administrator;  nor  is  it  a  defence  for 
trustees  to  suggest  that  a  deed,  under  which 
the  plaintiff  derives  his  title  from  the  cestui 
que  trust,  was  founded  on  mistake,  or  is 
otherwise  subject  to  be  displaced ;  for  it  is 
contrary  to  the  course  of  the  Court  to 
direct  an  inquiry  as  to  the  validity  or  in- 
validity of  a  deed,  upon  a  suggestion  in  the 
answer  of  defendants,  the  trustees  of  the 
fimd  to  which  it  relates,  where  the  ascer- 
tainment of  the  validity  or  invalidity  of  the 
deed  is  not  essential  to  the  safety  of  the 
defendants ;  and  the  fact  of  a  bill  having 
been  filed  to  set  aside  the  deed  under  which 
the  claim  is  made,  or  exdude  the  fund  in 
question  from  its  operation,  is  not  aground 
upon  which  the  trustees  can  resist  the  legal 
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titl^  to  receive  the  fund;  for  the  Court 
cannot  give  the  plaintiff  in  such  other  suit 
the  benefit  of  an  injunction  to  protect  the 
fund  upon  the  suggestion  in  the  answer  of 
the  trustees;  but  the  existence  of  such 
other  suit  entitles  the  trustees  to  retain  such 
a  portion  of  the  trust  fund  as  may  be  suffi- 
cient to  answer  their  costs  of  such  other 
suit.    Devey  v.  Thornton,  ix.  222 

51.  It  is  not,  necessarily,  sufficient,  to 
entitle  trustees  to  their  costs  of  a  suit,  that 
they  have  acted  under  the  advice  of 
counsel.     S,  C,  ix.  232 

52.  Matters  of  personal  or  private  feeling 
cannot  be  considered  in  a  question  either  of 
merits  or  of  costs,  as  between  trustee  and 
cestui  que  trust ;  and,  therefore,  a  trustee 
who  deems  himself  to  be  or  is  assailed  by 
imputations  cast  upon  himbv  his  cestui  que 
trust,  is  not  justified  in  refusing  to  do  an 
act  which  his  trust  requires,  until  he  re- 
ceives an  apology  from  the  cestui  que  trust; 
and  if  he  refuses,  from  want  of  sucn  apology 
alone,  to  do  an  act  which  his  duty  as  trustee 
requires,  he  will  be  liable  to  the  costs  of  a 
suit  brought  to  enforce  the  performance  of 
such  duty.     Moore  v.  Prance,  ix.  299 

53.  A  trustee  is  not,  in  all  cases,  to  be 
made  liable  upon  the  mere  ground  of  having 
deviated  from  the  strict  letter  of  his  trust ; 
for  such  deviation  may  be  necessary  or 
beneficial  to  the  interest  of  the  cestui  que 
trusts ;  but  when  a  trustee  ventures  to  devi- 
ate from  the  letter  of  his  trust,  he  does  so 
under  the  obligation  and  at  the  peril  of 
afterwards  8atisf3ring  the  Court  tnat  the 
deviation  was  necessary  or  benefidal.  Har- 
rison V.  Randall,  ix.  397 

54.  The  existence  of  a  suit  in  which  an 
appointment  of  trust-funds  made  in  execu- 
tion of  a  power  is  brought  before  the  Court, 
and  directions  consequential  thereto  are 
obtained,  and  the  trustees  retire  and  are 
succeeded  by  others,  but  in  which  nuiterial 
facts  connected  with  such  appointment  of 
the  trust-fimds  are  not  brought  to  the 
knowledge  of  the  Court,  does  not  protect 
the  retiring  trustees  from  the  liaoilities 
which  result  from  such  facts,  if  they  involve 
a  breach  of  trust  less  excusable.  lb, 

55.  A  trustee,  who,  having  good  reason 
to  doubt  the  validity  of  an  appointment, 
thinks  proper  to  act  upon  it,  must  be  af- 
fected by  the  consequences  which  follow 
upon  the  act.  Harrison  v.  Randall,    ix.  407 

56.  Order  by  the  Vice-Chancellor, — and 
not  by  the  Court  sitting  in  bankruptcy, — 
for  the  appointment  of  new  trustees  in  the 
place  of  a  bankrupt  trustee,  and  the  pay- 
ment of  the  trust  funds  to  such  new  trustees, 
under  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict  c.  106,  s,  130.  In  re 
Heath,  ix.  616 

57.  The  non-interference  of  the  trustees 
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for  a  long  period  does  not  preclude  the^n  or 
their  representative  from  sustaining  a  suit 
for  carrj'ing  the  trust  into  effect,  so  long 
as  the  trust  subsists.  But,  semble,  on  the 
contrary,  it  is  the  duty  of  trui»tees  or  their 
representative  to  take  steps  for  enforcing 
the  trust.     Hughes  v.  Wells,  ix,  749 

58.  A  devise  and  bequest  of  the  testator*8 
residuary  estate  to  two  persons,  with  an 
oral  intimation  given  by  the  testator  to  one 
(if  not  both)  oi  the  devisees,  that  he  had 
confidence  in  them,  and  was  satisfied  they 
would  carry  out  his  intentions,  which  they 
well  knew,  and  an  assent  by  one  of  the 
devisees  to  this  intimation : — tleldt  to  be  an 
undertaking  by  the  devisee  that  he  w^oiild 
cany  out  the  mtention,  and  to  be  therefore 
a  gin  upon  a  secret  trust.  And  it  appearing 
that  the  trust  was  for  the  foundation  of  a 
Socialist  school,  and  either  charitable  or 
illegal,  the  Court  declared  it  void  as  to  the 
real  estate,  mort^gcs,  and  chattels  real,  and 
directed  an  inquiry  into  the  nature  of  the 
trust  contemplated.      Russell  v.  Jackson^ 

X.  204 

59.  Where  it  appeared  that  the  gifl  was 
made  upon  the  assent  and  consequent  un- 
dertaking of  one  only  of  the  devisees  in 
trust  to  perform  the  illegal  or  void  trust, 
the  other  devisee  could  not  take  the  estate 
beneficially.  Ih, 

60.  In  such  a  case,  if  the  extent  of  the 
property  intended  by  the  testator  to  be 
subjected  to  the  secret  trust  be  uncertain,  it 
lies  with  the  trustee  who  has  taken  the 
estate  by  means  of  his  assent  to  the  testa- 
tor*s  design,  to  shew  to  what  part  of  the 
property  the  trust  does  not  extend.         Ih, 

61.  A  reason  for  not  appointing  a  person 
to  be  a  trustee,  may  not  be  a  ground  to 
remove  him  if  already  appointed.  Att,-  Oen, 
V.  Clapkam,  x.  613 

62.  A  direction  by  a  testator  that  his 
trustees  shall  stand  seised  and  possessed  of 
his  real  and  personal  estate  upon  trust  to 
raise  and  pay  an  annuity,  and  subject  there- 
to to  raise  out  of  his  real  and  personal 
estate  a  sufficient  sum  to  make  up,  with 
what  his  daughter  A.  had  received  on  her 
marriage,  an  amount  equal  to  the  property 
his  other  children  would  be  entitled  to  under 
his  will ;  and  a  devise  of  all  his  real  estate 
and  the  residue  of  his  personal  estate  to  his 
other  six  children,  as  tenants  in  common, 
and  until  a  sale  of  all  his  real  and  personal 
estate  should  be  made ;  and  in  order  that  no 
such  sale  should  be  required  to  ascertain  the 
amount  of  the  share  of  his  daughter  A.,  he 
authorised  his  trustees,  if  they  should  think 
fit,  to  cause  a  valuation  to  be  made  of  his 
real  and  personal  estate,  and  according  to 
its  amount,  after  deducting  debts,  &c.,  to 
fix  the  share  of  his  daughter  A.,  which 
should  be  accepted  by  her;  with  a  further 
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direction,  that  she  should  not  be  entitled 
to  any  interest  on  her  share,  until  each  of 
his  other  children  had  received  interest  on 
a  sum  equal  to  the  amoimt  previously  ad- 
vanced to  her;  and  that  no  valuation  should 
be  required  to  be  made  until  each  of  the 
other  children  had  received  such  equal  sum; 
and  a  clause  declaring  that  the  receipts  of 
the  trustees  shall  besufiicient  discharges  for 
any  money  jmyable  to  them  under  his  will, 
and  that  the  person  paying  it  shall  not  be 
liable  to  ascertain  the  necessity  or  r^ularity 
of  any  mortgage,  sale,  or  disposition  under 
the  trusts  of  the  will: — Held^  that  the 
trustees  had  a  power  of  sale  of  the  whole 
real  estate  of  the  testator,  which  it  was  at 
their  discretion  to  exercise  in  case  they  did 
not  think  fit  to  proceed  by  way  of  valuation. 
Bird  V.  Fox,  xi.  40 

63.  The  testator,  at  the  time  of  his  death, 
had  about  £3,000  in  the  hands  of  his 
bankers,  and  the  executors  paid  some 
moneys,  which  they  received  on  account  of 
the  estate,  to  their  account  at  the  same 
bank,  and  drew  out  such  sums  as  they  re- 
quired. About  nine  months  after  the  death 
of  the  testator,  the  bankers  became  bankrupt, 
£2,000  belonging  to  the  estate  in  their  hands, 
of  which  £1,000  was  ultimately  lost  by  the 
bankruptcy.  The  Master,  on  a  reference, 
thereupon  found  **  That  there  were  not  any 
purposes  of  their  trust  which  rendered  it 
necessary  for  the  executors  to  retain  the 
balance,  or  any  part  of  it,  with  the  bankers;*" 
but  the  Court  held  that  they  were  not 
answerable  for  the  loss.  Johnson  v.  Newton^ 

xi.  160 

64.  The  testator  gave  his  property  to  C. 
and  D.,  upon  various  trusts,  and  among 
others  upon  trust  for  sale,  and  empowered  C. 
and  D.,  and  the  survivor  of  them,  his  heiis, 
executors,  &c.  to  give  receipts  for  the  pur- 
chase-money, and  condud^  by  appointing 
his  wife,  and  C.  and  D.  *'  trustees  and  ex- 
ecutors" of  his  will:"— HeW,  that  this 
appointment  conferred  on  his  wife  only 
the  general  powers  and  duties  of  executrix, 
and  did  not  make  her  a  trustee  with  C. 
and  D.  under  the  specific  trusts  of  the  will. 
Sidehotham  v.  Watson,  xi.  170 

65.  Where  there  was  a  devise  and  bequest 
of  freehold  and  other  property,  and  all 
other  the  testator's  real  and  personal  estate,  t^ 
two  persons,  their  executors  and  administra- 
tors, upon  trust,  by  sale  or  otherwise,  at  their 
discretion,  to  raise  and  invest  a  certain  sum 
of  money,  and  apply  the  interest  in  the 
maintenance  and  education  of  the  testator  s 
daughter,  until  her  age  of  twenty -one,  and 
then  to  pay  the  same  to  her  for  her  separate 
use ;  one  of  the  devisees  in  trust  after  the 
death  of  the  other,  but  during  the  lifetime 
of  the  daughter,  and  whilst,  therefore,  it 
was  necessary  that  the  chaige  should  be 
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raised,  proceeded  to  sell  the  estate : — Held^ 
on  an  objection  to  the  title,  that  the  survi- 
ying  devisee  in  trust  might  exercise  the 
option  of  selling,  and  the  power  of  sale ; 
and  that  an  appucation  in  such  a  case  for 
the  direction  or  a  Court  of  equity  was  un- 
necessary.   Lane  v.  Debenham^         xi.  188 

66.  Ciommissioners  having,  before  the 
passing  of  the  Municipal  Act  (5  &  6  Will. 
4,  c.  76),  been  empowered  by  a  local  Act  of 
Parliament  to  levy  rates  not  exceeding  2«. 
in  the  pound  in  any  one  year,  for  paving, 
lighting,  watching,  and  improving  the 
streets  of  a  town,  were,  by  the  Municipal 
Corporation  Act,  relieved  of  the  duty  of 
watching,  and  were,  by  the  effect  of  the 
same  Act,  prevented  from  levying  rates  of 
more  than  Is.  Sd.  in  the  pound  in  any  year : 
— Held,  that  although,  if  the  powers  of  the 
commissioners  had  been  sought  to  be 
affected  by  a  private  Act,  they  might  have 
applied  funds  raised  by  them  under  their 
Act  in  opposing  such  intended  private  Act, 
yet  they  could  not  apply  any  such  funds  in 
soliciting  a  new  Act  to  obviate  the  conse- 
quences of  the  public  general  Act,  or  to 
extend  the  powers  originally  given  to  them 
by  their  local  Act.     Att.'(yen,  v.  JSastiake, 

xi.  205 

67.  The  representative  of  a  deceased 
trustee,  who  is  called  upon  to  transfer  the 
trust  property  to  new  trustees,  is  not  entitled 
to  be  furnished,  at  the  expense  of  the  fund, 
with  a  duplicate  of  the  instrument  appoint- 
ing such  new  trustees,  nor  is  he  entitled,  at 
the  expense  of  the  fund,  to  an  attested  copy 
of  the  deed  creating  the  trust.  Warier  v. 
Anderson^  xL  301 


TRUSTEE  OUT  OF  THE 
JURISDICTION. 

See  Statutes,  Constructiow  of,  1  WiU.  4, 

c.  60. 


TRUSTS  ACT. 
See  Trustee  and  Cestui  que  Tbust. 

TURNPIKE  ROAD. 

See  CoifTBIBUTION. 

Personal  liability  of  the  trustees  of  a 
turnpike  road,  who  exceed  the  powers  given 
them  by  their  Act  in  borrowing  money  on 
the  credit  of  future  or  expected  tolls. 
Wilson  V.  Ooodman,  iv.  62 

UNCERTAINTY. 

iS>e  Absolute  Intsbest — Dbscbiftioii — 
Devise — Leqact. 

1.  A  bequest  will  not  be  held  void  for 

VOL.  XI. 


uncertainty,  although  the  meaning  be  not 
absolutely  certain,  if  the  Court  can  arrive 
at  a  reasonable  degree  of  certainity.  Adatns 
Y.  JoneSy  ix.  485 

2.  Where  a  legacy  was  given  to  a  legatee 
by  the  name  and  description  of  "  C.  H.,  the 
wife  of  A.,"  H.  being  in  fact  the  wife  of  A., 
and  C.  II.  his  daughter,  an  infant  of  tender 
years,  the  Court  would  not  presume  that 
there  was  any  mistake  in  the  preparation  of 
the  will ;  and,  it  being  more  probable  that 
the  testatrix  had  mistaken  the  name  than 
the  description  of  the  legatee,  the  Court  held 
that  the  legatee  intended  was  reason- 
ably certain,  and  decreed  the  legacy  to  be 
paid  according  to  the  description  and  not 
according  to  tne  name.  lb. 

3.  Bill  for  the  specific  performance  of  an 
agreement  made  between  patentees  for  the 
use  of  their  respective  patents,  embodied  in 
an  order  at  Nisi  Prius,  the  defendants  ad- 
mitting that  they  w^ere  bound  by  the  agree- 
ment, and  that  it  ou^ht  to  be  specifically 
performed,  but  disputing  its  meaning — dis- 
missed without  costs,  on  the  ground  that 
the  agreement  was  framed  in  terms  which 
were  mcapable  of  any  certain  construction. 
Tatham  v.  Piatt,  ix.  660 

UNCLAIMED  DmDENDS. 
See  Pleadiko. 


UNDERTAKING. 

See  Appendix,  vol.  ix,  p.  xci — Joint- 
Stock  Company. 


UNDERTAKING  TO  SPEED. 
See  Replication. 

UNDUE  INFLUENCE. 

See  Solicitor  and  Client. 

Where  a  promissory  note  appeared  to 
have  been  signed  by  a  lady,  in  her  twenty- 
second  year,  as  surety  for  her  step- father, 
in  whose  house  she  had  been  residing  with 
her  mother  for  many  years  previously,  the 
Court  restrained  execution  against  her  on 
a  judgment  obtained  by  the  payee.  Espey 
v.  L3te,  X.  260 

UNITARIAN  CONGREGATIONS. 

A  bequest  for  the  assistance  of  Unitarian 
congre^tions  held  to  be  valid,  and  the 
trust  directed  to  be  carried  into  execution. 
Shrewsbury  v.  Hornby,  v.  406 

USURY. 
An  agreement  made  upon  the  occasion  of 
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the  intended  transfer  of  a  mortgage,  tbat 
the  interest  of  the  mortgage-money,  at  £5 
per  oent.  (to  he  reduced  to  £4  per  cent,  if 
paid  within  a  limited  time),  should  run 
from  the  date  of  the  proposed  transfer, 
being  the  date  of  the  deed  of  transfer, 
although,  owing  to  the  mortgagor  being 
then  unprepared  to  procure  the  execution 
of  that  deed,  the  mortgage-money,  which 
was  then  ready  to  be  advanced,  was  not 
actually  advanced  until  a  subsequent  time : 
— Held,  not  to  be  usurious — ^less  than  £5 
per  cent,  having,  in  fact,  been  taken,  the 
transaction  bemg  bon&  fide,  and  there 
having  been  no  absolute  reservation  of  more 
than  £5  per  cent.,  but  only  a  reservation 
from  the  Durden  of  which  the  mortsa^r 
miffht,  at  his  option,  have  disdiarg^  nim- 
seli.    Lang  v.  Slorie^  ix.  542 

VACATION. 
See  Pro  CoNrssao— Timb. 

VALUABLE  CONSIDERATION. 

Semble,  the  mutual  concurrence  of  a  hus- 
band and  wife  in  the  levying  of  a  fine  of 
lands  in  which  they  were  jointly  interested, 
and  in  the  declaration  of  the  uses  for  the 
benefit  of  their  issue,  constitutes  a  valuable 
consideration  to  support  the  deed  declaring 
such  uses.    Parker  v.  Carter^  iv.  409 

VALUATION. 
See  AcQuisscEifCB. 

VALUATION  OF  BUILDINGS. 
See  TrrHBs. 

VARIATION  OF  ORDER. 
See  Ordbb. 

VENDOR  AND  PURCHASER. 

See  AcQUixscBMCB  —  Common    Lands  — 
Conditions  of   Saub — Costs — Dbmur- 
BER  —  Joint-  Stock    Company  —  Land 
Tax  Redemption — Lessor's  Title — Lis 
Pendens  — Mining  Shabes — Notice — 
Order — Power  or  Sale — Ship — Soli- 
citor —  Specific  Performance — Sta- 
tutes, Construction  of,  3  ^  4  Will,  4, 
c.  27 — Tenant  for  Life  and  Remain- 
derman — Title — Trustee — Tbustbb 
AND  Cestui  qub  Tbust — ^Wastb. 
1.  Where  an  estate  was  directed  by  the 
testator  to  be  sold  after  the  death  of  a  cer- 
tain person,  and  the  sale  was  made  during 
the  life  of  that  person,  under  a  decree,  some 
of  the  persons  interested  in  the  proceeds 
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being  infimta  or  not  soi  juris,  the  Coort 
would  not  compel  the  poraiaaer  to  aooepi 
the  title.    BloMow  v.  Zcnrf,  iv.  40 

2.  The  purchaser  of  the  estate  of  an  in- 
solvent debtor  finom  hb  asBuniees,  at  a  sale 
by  auction,  will  not  be  arocted  by  con- 
structive notice  of  circumstances  of  negli- 

§ence  on  the  part  of  the  assigneea  in  oon- 
ucting  the  sale, — such  dreumatance  being 
entirely  collateral  to  any  qneation  of  titk. 
Barrel  Y.  Dan^  iv.  440 

3.  A  sale  of  the  estate  of  an  insolvent 
debtor,  made  bon&  fide,  at  a  public  auction, 
is  not,  after  conveyance  to  the  purchaser, 
necessarily  voidaUe  in  equity,  only  because 
the  purchaser,  after  the  sale,  but  before  the 
conveyance,  had  notice  of  drcumstances 
attending  the  conduct  of  the  sale  by  the 
assignees  amounting  to  negligence  on  their 
part.  lb. 

4.  A  purchaser,  complaining  that  his 
conveyance  did  not  comprise  the  whole  of 
the  property  which  he  had  amtracted  for, 
filed  his  bill  for  a  amveyanoe  of  the  re- 
mainder, and  obtained  an  injunction  re- 
straining the  vendor  from  suing  him  finr 
the  purchase-money,  part  of  which  wis 
afterwards  ordered  to  be  psid  into  Court 
to  abide  the  event  of  the  suit.  The 
bill  was  dismissed :  —  Heid^  that  the 
vendor  was  entitled  to  the  residue  of 
the  purchase-money,  and  the  interest  upon 
it  to  the  time  of  payment,  although  the 
purchase-money  in  court  had  not  b^  laid 
out,  and  no  interest,  therefore,  bad  aocmed 
thereon.    Humphreys  v.  Home^        iv.  276 

5.  The  purcnaser  of  a  real  estate  be- 
came insolvent  after  part,  but  before  the 
whole,  of  the  purchase-money  was  paid,  or 
the  conveyance  executed.  The  vendor 
died,  having  devised  the  estate  to  the  plain- 
tiff, and  appointed  one  of  them  his  ex- 
ecutor. The  bill  was  filed  against  the  pro* 
visional  assignee  of  the  insolvent,  and  an 
equitable  mortgagee  by  deposit  of  the 
agreement  for  purchase;  and  it  prayed  the 
payment  of  the  residue  of  the  purchase- 
money  hythe  defendants,  or  by  nde  of  the 
estate.  The  plaintiffs  did  not  prove  their 
title  as  devisees.  The  defendants  dis- 
claimed:— Held,  that  the  Court  could  not 
make  the  decree  sought  without  evidence 
of  the  devise;  but  that,  upon  payment  of 
the  costs  of  the  defendants,  the  Gofurt  nught 
(the  defendants  not  opposing)  declare  the 
plaintiff  absolutely  entitled  to  the  estate. 
Gabriel  v.  SturgiSy  v.  97 

6.  Reference  as  to  title  directed  on  mo- 
tion after  answer  to  a  bill  for  specific  per- 
formance by  the  vendor  against  the  pur- 
chaser, notwithstanding  the  purchiser 
stated  that  his  requisitions  on  the  abstrKt 
had  not  been  complied  with,  although  the 
time  for  completion  of  the  ocmtraet  had 
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loo^  expired,  and  he  had  given  notice  of 
his  intention  to  rescind  the  contract.  Wood 
V.  Machu^  y.  158 

7.  Objections  to  title  mean  such  objec- 
tions as  can  only  be  properly  the  subject  of 
adiudication  upon  the  investigation  of  the 
title ;  and  such  are  cases  where  the  dispute 
is  as  to  the  application  of  the  conditions  of 
sale,  the  propnety  or  validity  of  the  condi- 
tions themselves  not  being  questioned.    lb. 

8.  The  purchaser  cannot,  owing  merely 
to  the  delay  of  the  vendor  in  complying 
with  his  requisitions,  determine  the  con- 
tract without  notice,  or  bring  an  action  for 
his  deposit  before  the  termination  of  his 
notice,  where  time  was  not  originally  of 
the  essence  of  the  contract.  Whether  he 
can  do  so  after  the  expiration  of  notice, 
where  time  has  not  been  made  of  the 
essence  of  the  contract,  or,  being  of  the 
essence  of  the  contract,  has  been  waived, 
depends  upon  the  conduct  of  the  vendor 
after  notice.  lb, 

9.  Reference  of  title,  upon  motion  by 
the  plaintiff  (the  vendor)  after  answer, 
notwithstanding  the  question  in  dispute  in 
the  cause  might  have  been  conveniently 
determined  by  the  Court  at  the  hearing, 
without  a  rdTerence.    Curling  v.  Flight, 

V.  248 

10.  Whether  the  question  in  a  cause  be, 
what  evidence  of  title  the  vendor  is  bound 
to  give ;  or  whether  he  is  able  to  give  suf- 
ficient evidence, — ^the  question  is  equally 
one  of  title,  and  the  proper  subject  of  a 
reference.  Ih. 

11.  Bill  by  the  vendor  for  the  specific 
performance  of  a  contract  to  purchase  a 
timber  estate,  where  the  particidars  of 
sale  described  it  as  comprisms  a  certain 
wood  "  with  upwards  of  sixty-five  acres  of 
fine  oak  timber  trees,  the  average  size  of 
which  approached  fifty  feet,"  and  in  the 
particuhu?  of  the  lot  described  it  only  as 
"sixty-five  acres  two  roods  and  twelve 
perches  of  growing  timber.**  It  appeared, 
on  the  evidence  for  the  plaintiff,  that  the 
average  size  of  the  trees  was  about  thirty- 
five  feet,  but  on  that  for  the  defendant  that 
it  was  only  about  twenty-two  feet;  and 
the  defendant  moreover  alleged  that  it  was 
sold  at  a  time  when  he  had  no  means  of 
seeing  the  wood,  and  that  he  relied  on  the 
particulars  of  sale: — Held,  that,  as  the  re- 
presentation on  the  particulars  of  sale  had 
proved  to  be  incorrect,  and  as  it  was  not 
shown  that  the  defendant  knew  it  to  be 
incorrect  at  the  time  of  making  the  con- 
tract, the  Court  would  not,  at  all  events, 
enforce  the  specific  performance  of  the 
contract  without  compensation;  and  that 
(inasmuch  as  the  pariticiilarB  of  sale  did 
not  express  what  number  of  trees  or 
quantity  of  timber  the  wood  obtained) 
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it  was  not  a  case  in  which  the  Court 
could  measure  the  extent  of  the  deficiency, 
or  ascertain  the  amount  of  compensation ; 
and  that  the  bill  must  therefore  be  dis- 
missed.     Lord    Brooke    v.    Rounthwaite, 

V.  298 

12.  If  a  vendor  contract  with  two  dif- 
ferent persons  for  the  sale  to  each  of  them 
of  the  same  estate,  the  Court  will,  prima 
facie,  enforce  the  contract  which  was  first 
made ;  and  if  the  party  with  whom  the 
second  contract  was  made  should,  after 
notice  of  the  first  contract,  procure  a  con- 
veyance of  the  legal  estate  in  pursuance  of 
the  second  contract,  the  Court  will,  in  a 
suit  for  specific  performance  by  the  first 
purchaser  asainst  the  vendor  and  the  second 
purchaser,  aecree  the  latter  to  convey  the 
estate  to  the  plaintiff.    Potter  v.  Sanders, 

vi.  1. 

13.  A  purchaser  offered  a  price  for  an 
estate,  and  the  vendor,  by  a  letter  sent  by 
post  and  received  by  the  purchaser  the  day 
after  it  was  put  into  the  post-office,  accepted 
the  offer: — Held,  that  the  vendor  was 
bound  by  the  contract  from  the  time  when 
he  posted  his  letter,  although  it  was  not 
received  by  the  purchaser  until  the  follow- 
ing day.  lb. 

14.  Sale  and  assignment  of  a  life  interest 
in  leaseholds,  in  consideration  of  a  weekly 
sum  to  be  paid  to  the  vendor  during  her 
life,  with  a  covenant  by  the  purchaser,  for 
himself^  his  heirs,  executors,  and  adminis- 
trators, to  make  the  weekl  v  payment  to  the 
vendor,  and  to  repair  and  insure  the  pre- 
mises, and  otherwise  perform  the  covenants 
in  the  lease: — Held,  that  the  vendor  was 
entitled  to  a  lien  on  the  life  interest  in  the 
leaseholds,  which  was  the  subject  of  the 
assignment,  for  the  weekly  payment.  Mat' 
thew  V.  Bowler,  vi.  1 10 

15.  A  bidder  at  a  sale  under  the  decree  of 
the  Court,  who  is  not  a  party  to  the  cause  or 
interested  in  the  estate  which  is  the  subject  of 
the  sale,  has  no  right  to  apply  to  the  Court 
to  set  aside  a  sale  to  another  bidder  on  the 
ground  of  irregularity,  in  that  the  latter, 
although  reported  the  purchaser,  was  not, 
in  fact,  the  highest  bidder.  Whether  he 
may  apply  to  h^  declared  the  purchaser  in 
the  place  of  the  bidder  reported  to  be  the 
best  purchaser — qucere.  Hughes  v.  Lips^ 
combe,  vi.  142 

16.  When  the  vendor's  bill  for  specific 
performance  is  dismissed  on  the  ground  of 
nis  laches  in  instituting  the  suit,  and  with- 
out any  decision  on  me  question  of  title, 
the  Court  will  not  order  the  deposit  to  be 
returned  to  the  purchaser,  but  will  leave 
both  parties  to  their  1^1  remedies.  South' 
comb  V.  The  Bishop  of  Exeter,         vi.  225 

17.  Premises  were  advertised  to  be  sold 
according  to  certain  printed  particularB  and 
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conditions  of  sale.  Before  the  sale  took 
place,  several  of  the  printed  copies  were 
altered  by  the  vendor's  solicitor,  who  intro- 
duced, in  writing,  a  reservation  of  a  right 
of  way  to  other  premises  belonging  to  the 
vendor.  Several  of  the  altered  copies  of 
the  particulars  were  laid  on  the  table  in  the 
auction-room,  without  any  remark  with 
regard  to  the  alteration,  and  an  altered 
copy  was  delivered  to  the  auctioneer,  who 
read  the  same  aloud  before  the  biddings 
commenced ;  but  the  party  who  became  the 
purchaser  did  not  hear  or  notice  the  altera- 
tion. The  contract  was  signed  by  the  auc- 
tioneer (inadvertently),  and  by  the  pur- 
chaser, on  a  copy  of  the  particulars  of  sale 
not  containing  the  reservation.  After  the 
purchase-money  was  paid  and  possession 
given,  the  purcnaser  filed  his  bill  for  a  spe- 
cific performance  of  the  contract  by  a  con- 
veyance i'rom  the  vendor  without  a  reserva- 
tion of  the  right  of  way  ;  and  the  bill  was 
dismissed,  without  costs.    Manser  v.  Back, 

vi.  443 

1 8.  The  vendor's  bill,  in  a  suit  for  spe- 
cific pcribrmance  of  an  agreement  to  take 
an  assignment  of  a  lease,  stated  a  cove- 
nant in  the  lease  not  to  assign  without  the 
license  of  the  lessor,  but  did  not  aver  that 
the  plaintiff  had  or  could  obtain  such  a 
license: — Heldy  upon  demurrer,  that  the 
Court,  at  the  hearing  of  the  cause,  upon 
such  facts,  would  not  dismiss  the  bill,  but 
would  refer  it  to  the  Master  to  inquire 
wliethcr  the  vendor  could  make  a  good 
title ;  and  that  the  denmrrer  must,  there- 
fore,   be    overruled.      Smith    v.    Caproit, 

^ii.  185 

19.  If  the  boundary  of  property  con- 
tracted to  be  purchased  can  be  certainly 
defined,  whether  the  extent  be  more  or  less, 
the  purchaser  will  be  bound  by  the  con- 
tract ;  but  whether  he  will  be  so  bound  if 
the  boundary  depends  on  a  plan  or  instru- 
ment which  is  so  vague  as  not  to  admit  of 
legal  construction  —  qucere,  Monro  v. 
Taylor,  viii.  51 

20.  A  contract  by  f^  lessee  under  an 
ecclesiastical  corporation,  whilst  he  was 
in  treaty  with  the  corporation  for  the 
renewal  of  his  lease,  to  sell  the  leasehold 
premises,  does  not  necessarily  throw  upon 
him  the  obligation  of  procuring  the  re- 
newal of  the  lease  at  his  o\ni  expense,  for 
the  benefit  of  the  purchaser ;  i^nether,  if 
the  vendor  after  the  contract  procure  such 
renewed  lease,  the  purchaser  is  not  entitled 
to  take  it  without  bearing  the  expense  of 
the  renewal — queere,  lb, 

21.  B.  became  the  purchaser  of  premises 
at  an  auction,  declaring  himself  the  agent 
of  C.  in  C.'s  presence;  but  the  vendors' 
solicitor  required  B.  to  sign  the  agreement, 
and  declined  to  substitute  the  name  of  C. 
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Communications  afterwards  took  place  be- 
tween t}ie  yendors'  solicitor  and  C,  with 
reference  to  the  title.  The  vendors  after- 
wards brought  their  bill  against  B.  and  C. 
for  specific  performance  of  the  contract  :— 
Held,  that,  supposing  B.  to  be  the  agent  of 
C,  yet  the  signature  of  B.  to  the  contract 
made  him  personally  liable  to  perform  it 
Chadwick  v.  Maden,  ix.  188 

22.  That  the  communication  between  the 
vendor's  solicitor  and  the  solicitor  of  C. 
with  reference  to  the  title,  was  not  an  adop- 
tion of  C.  as  the  purchaser  in  the  place  of 
B.,  but  should  be  assumed  to  be  made  in 
ftirtherance  of  the  original  contract,  in 
which,  according  to  B.'s  representation,  be 
was  (as  between  himself  and  C.)  only  a 
formal  party.  lb. 

23.  That  the  bill  of  the  vendors  having 
been  dismissed  against  C,  at  his  instance, 
C.  would  not  be  allowed  to  set  up,  in  a  suit 
by  B.  against  himself,  that  the  decree 
against  B.  in  the  suit  of  the  yendors  had 
been  improperly  obtained  in  bis  absence. 

lb. 

24.  That  the  acceptance  of  the  title  by 
C.  in  such  communications  would  not  be 
binding  upon  B.,  for  such  acceptance  would 
be  redded  as  having  been  made  in  C.'s 
own  right,  as  claiming  through  B.,  and  not 
as  agent  for  B.  3. 

25.  A  part^  claiming  an  interest  in  a 
purchase  by  virtue  of  a  contract,  as  having 
been  entered  into  on  his  behalj^  is  a  proper 
party  to  a  suit  by  the  vendor  for  the  spe- 
cific performance  of  the  contract ;  other- 
wise, if  he  claim  merely  as  a  sub-purchaser 
— Semble.  lb. 

26.  Afler  a  sale  by  auction  of  a  messuage 
and  lands,  one  of  the  conditions  of  whidi 
was,  that  any  mistake  or  error  in  the  de- 
scription of  the  property,  or  any  other 
error  in  the  particulars,  should  not  annul 
the  sale,  but  (except  where  otherwise  pro- 
vided for  by  the  conditions)  a  compensation 
should  be  given  or  taken,  to  be  settled  by 
two  referees,  or  an  umpire, — ^it  was  found 
that  one  of  the  lots  contained  about 
twenty  acres  more,  and  another  about 
ten  acres  less,  than  the  quantity  of  land 
described  in  the  particulars :  —  Heldj 
that,  upon  the  construction  of  the  condi- 
tion, the  mistake  or  error  thereby  contem- 
plated was  such  a  mistake  or  error  as 
would  annul  the  contract.  Leslie  y.  Tomp- 
son^  ix.  2iS8 

27.  That  the  excess  of  the  quantity  of 
land  in  one  of  the  lots,  and  the  deficiency 
•in  the  other,  were  both  subjects  of  com- 
pensation within  the  condition;  and  that 
the  Court  would,  if  necessary  refer  it  to  the 
Master  to  settle  the  amount  of  such  com- 
pensation, notwithstanding  that^  from  the 
variety  in  the  nature  of  me  different  per* 
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tions  of  the  land  in  which  the  variations 
occurred,  there  was  no  uniform  standard 
for  computing  such  amount.  Ih. 

28.  That,  whether  a  vendor  could,  or 
could  not,  in  equity  be  relieved,  on  the 
ground  of  mistake,  from  a  contract  for  the 
sale  of  lands  inaccurately  described  as  to 
quantity,  and  which  description  has  been 
prepared  by  his  solicitor  from  former  par- 
ticulars and  conditions  relating  to  the  same 
property,  drawn  up  by  another  solicitor  on 
the  report  of  a  surveyor, — equity  would  not, 
in  sucn  circumstances,  enforce  the  contract 
against  the  vendor,  unless  the  case  should 
be  one  for  compensation,  and  the  purchaser 
should  submit  to  make  such  compensation. 

Ih, 

29.  The  actual  designation,  in  the  parti- 
culars of  the  property  offered  for  sale,  of 
the  number  of  acres  contained  in  a  lot — 
Heldt  to  negative  the  presiunption  of  any 
intention  on  the  part  of  the  vendor  to  sell 
the  estate  in  the  lump.    S.  C,        ix.  273 

30.  On  a  contract  for  the  sale  of  lands, 
described  as  partly  freehold  and  partly 
copyhold,  and  the  timber  thereupon  (the 
latter  at  a  specified  valuation),  upon  a  con- 
dition that  the  vendor  shoidd  not  be  re- 
quired to  distinguish  the  freehold  land  from 
tne  copyhold,  nor  the  respective  boundaries 
thereof,  it  was  held^  that,  upon  the  parti- 
culars and  conditions,  the  contract  for  the 
land  and  timber  was  one  contract,  and  not 
separate  contracts ;  and  that  the  purchaser 
was  bound  to  pay  for  the  timber  at  the 
valuation,  notwithstanding  the  fact  that 
it  might  be  wholly  upon  the  copyhold 
land,  and  therefore  subject  to  the  rights  of 
the  lord,  and  the  restrictions  of  the  custom. 
Crosse  v.  Lawrence^  ix.  462 

31.  Where,  upon  a  contract  for  the  sale 
of  an  estate,  a  separate  and  distinct  con- 
tract is  made  for  the  sale  of  the  timber 
upon  it,  the  Court  will  not  enforce  the 
latter  contract  unless  the  vendor  can  give 
the  purchaser  such  possession  and  dominion 
over  the  timber  as  will  entitle  him  to  fell 
and  remove  it ;  but,  if  an  entire  contract 
be  made  for  the  sale,  both  of  the  estate 
and  the  timber  (notwithstanding  the  pur- 
chase-money is  made  up  of  distinct  sums 
for  each),  the  vendor  is  only  bound  to 
make  out  his  title  to  the  land  according  to 
the  contract ;  and  the  title  to  the  land  is 
the  title  to  the  timber  upon  it.  Ih. 

32.  The  purchaser  of  undistinguished 
freehold  and  copyhold  land  and  timber, 
under  a  single  and  entire  contract,  must  be 
considered  as  estimating,  in  the  price  he 
pays  for  the  land,  the  price  he  pays  for  the 
timber.     S.  C,  ix.  467 

33.  Pending  a  dispute  respecting  the 
title  to  land  contracted  to  be  sold,  and  to 
avoid  the  question  as  to  the  interest  of  the 
purchase-money,  the  vendor  ^ve  the  pur- 
chaser the  opportunity  of  investing  the 
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purchase-money,  in  consols  in  the  joint 
names  of  the  vendor  and  purchaser,  pro- 
vided the  investment  was  made  by  a  cer- 
tain day,  and  the  purchaser  made  the  in- 
vestment accordingly  : — Held,  that  the 
vendor,  having  proposed  the  investment, 
could  not  have  charged  the  purchaser  with 
the  loss,  if  the  funds  had  fallen,  and  that 
the  vendor  was  entitled  to  the  benefit  ac- 
cruing from  the  funds  having  risen.  Buv 
roughes  V.  Browne,  ix,  609 

34.  A  purchaser  cannot  throw  upon  a 
vendor  the  risk  of  an  investment  of  the 
purchase-money ;  and  if  he  makes  a  pay- 
ment to  or  on  account  of  the  vendor  in 
respect  of  the  purchase-money,  the  money 
paid  becomes  tne  property  of  the  vendor, 
so  that  the  purchaser  can  claim  no  benefit 
of  any  investment  which  the  vendor  mav 
make.  lo. 

35.  The  Court  may  not  decree  specific 
performance  of  a  contract  for  the  sale  of  a 
reversion,  if  the  vendor  had  misled  the 
purchaser  by  stating  that  it  was  subject  to 
a  lease  containing  all  the  usual  covenants 
for  repairs,  &c.,  the  vendor  knowing,  at 
the  same  time,  that  there  was  no  person 
against  whom  the  covenants  could  be  en- 
forced ;  but  where  property  is  sold  subject 
to  a  lease  so  described,  and  tenants  are  in 
possession  of  the  property,  and  pay  their 
rent  according  to  the  terms  of  the  lease, 
and  the  vendor  is  not  aware,  at  the  time  of 
the  contract,  of  any  difficulty  in  enforcing 
the  covenants,  the  Court  will  not  refuse  to 
decree  specific  performance,  on  the  ground 
that  the  vendor  cannot  show  upon  whom 
the  liability  of  the  covenants  in  the  lease 
has  devolved ;  and  the  vendor  is  not  bound 
to  find  out,  and  acquaint  the  purchaser 
with,  the  name  of  the  party  who  may  be 
liable  to  such  covenants,    rlint  v.  Woodin^ 

ix.  618 

36.  Though  a  puffer  ought  not  to  be 
employed  to  screw  up  the  price,  or  take 
advantage  of  the  ignorance  of  other 
bidders,  yet  a  progressive  bidding  to  a 
fixed  or  reserved  binding  by  a  person  em- 
ployed by  the  vendor,  without  the  know- 
ledge of  the  other  bidders,  will  not  neces- 
saniy  be  deemed  to  be  taking  an  advantage 
of  tficir  ignorance.  Hf. 

37.  A  party  to  a  contract  becoming 
aware  of  an  objection  to  the  validity  of 
the  contract,  must  forthwith  state  it  as  an 
objection  on  which  he  means  to  resist  per- 
formance of  the  contract ;  or  if,  after  such 
knowledge,  he  treats  the  contract  as  sub- 
sisting, he  will  be  considered  to  have  waived 
the  objection.  lb. 

38.  Though  the  aucticmecr  at  a  sale  by 
auction  is  tne  agent  of  the  purchaser,  yet 
he  is  not  his  agent  for  all  purposes ;  and 
there  is  no  reason  why  he  may  not  sell 
property  of  which  he  is  himself  the  owner 
—Semhle.  lb, 
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39.  An  agreement  on  the  sale  of  an 
estate,  that  the  title  deeds  should  be  deli- 
vered to  the  purchaser  on  the  completion 
of  the  contract,  but,  as  the  deeds  related 
also  to  other  property  belonging  to  the 
vendors,  the  purchasers  should  enter  into, 
or  procure  to  be  entered  into,  one  or  more 
proper  and  sufficient  covenant  or  covenants 
with  the  vendors  for  the  production  and 
delivery  of  copies  of  such  deeds.  The 
purchasers  were  trustees,  and  entered  into 
the  contract  in  pursuance  of  the  directions 
in  the  will  of  their  testator  for  the  invest- 
ment of  his  personal  estate  in  the  purchase 
of  lands,  to  oe  settled  to  certain  uses  creat- 
inff  estates  for  life,  with  remainder  over  in 
Btnct  settlement.  The  estate  was  conveyed 
by  the  vendors  to  the  purchasers  to  the 
uses  declared  by  the  will  of  their  testator : 
— Held^  that  the  agreement  to  enter  into  a 

S roper  and  sufficient  covenant  for  the  pro- 
uction  of  the  deeds,  did  not  mean  that  the 
vendors  should  be  entitled  to  a  covenant 
which  would  secure  to  them  their  produc- 
tion at  all  times  and  under  all  circum- 
stances; that  the  word  "sufficient"  was 
connected  with  the  word  "proper;"  that 
the  extent  and  sufficiency  oi  the  covenant 
must  in  a  great  degree  depend  on  the  mode 
in  which  the  conveyance  was  taken ;  that 
releasees  to  uses  do  not  stand  in  a  worse 
position  than  trustees,  who,  according  to 
the  ordinary  rule  of  the  Court,  are  required 
to  covenant  for  their  own  acts  only :  and 
that  the  Court  would  not  compel  the  pur- 
chasers, who  were  only  releasees  to  uses, — 
especially  after  the  uses  were  executed  by 
the  statute, — ^to  enter  into  such  covenants. 
Onslow  V.  Lord  Londesborough,  x.  67 

40.  A  railway  company  contracted  with 
the  owner  of  lands  to  pay  interest  for  the 
purchase -money,  and  compensation  to  be 
awarded  for  so  much  of  the  lands  as 
should  be  taken  for  the  railwav ;  and  it 
was  agreed  that  the  money  should  be 
deposited  in  a  certain  bank  until  the  com- 
pletion of  the  purchase,  and  that  the 
interest  should  be  paid  to  the  owner  up  to 
and  inclusive  of  the  day  on  which  the 

Surchase  should  be  completed  : — Held, 
[iat  the  reasonable  construction  of  this 
agreement  was,  that  it  referred  to  the 
completion  of  the  purchase  by  the  pur- 
chaser ;  that,  on  the  part  of  the  purchaser, 
the  purchase  was  completed  by  the  pay- 
ment of  the  purchase -money  into  Court ; 
and  that  it  did  not  necessarily  refer  to  the 
complete  conveyance  of  the  estate,  and  the 
final  settlement  of  the  purchase.  Lewis  y, 
TTic  South  Wales  Railway  Company,  x.  113 

41.  A  covenant  by  the  lessee  to  insure 
the  demised  premises  in  the  names  of  him- 
self and  the  lessor, — although  not  per- 
formed literally,  by  an  insurance  in  the 
name  of  the  lessor  onlv,  is  yet  so  far  sub- 
stantially performed  for  the  benefit  of  the 
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lessor,  that  he  could  not  recover  for  a 
breach  of  the  covenant, — the  stipulation 
for  the  insurance  in  the  name  of  the  lessee 
being  for  the  exclusive  benefit  of  the  latter, 
and  which  he  is  at  liberty  to  dispense  ^vith  : 
— Held,  therefore,  that  the  circumstance 
that  the  original  lessee  could  not  be  found, 
and  that  no  insurance  could  be  etFected  in 
his  name,  was  not  an  objection  to  the  title 
of  an  underlessee.     Havens  v.  Middleton, 

X.  041 

42.  A  landowner  agreed  to  sell  land  to 
a  railway  company,  and  the  company,  re- 
quiring immeaiate  possession  of  it,  offered 
to  deposit  the  purcuase-money  in  a  certain 
bank  in  the  joint  names  of  the  vendor  and 
the  chairman  of  the  company,  pending  the 
investigation  of  the  title.  The  vendor 
assented  to  the  deposit  being  made,  but  in 
a  different  bank,  and  stipulated  also  that 
he  should  be  paid  £5  per  cent,  interest 
from  the  time  possession  was  given.  The 
deposit  was  accordingly  made,  and  posses- 
sion taken  by  the  company.  Before  the 
conveyance  was  completea,  the  bankers 
with  whom  the  money  stood  became  bank- 
rupt, and  most  of  it  was  lost : — Held,  that 
the  loss  must  be  borne  by  the  vendor,  the 
deposit  having  been  made  and  accepted  as 
payment,  and  not  merely  as  security.  Sir 
Horace  St.  Paul  v.  The  Birmingham,  Wol- 
verhampton, and  Stour-  Valley  Railway  Com- 
pany, xi.  305 

43.  A  railway  company,  having  pur- 
chased and  taken  an  assignment  of  the 
interest  of  a  leaseholder  m  certain  pre- 
mises, also  took,  under  their  compulsory 
powers,  the  interest  of  the  freeholder  in 
the  same  premises,  and  paid  the  amount  of 
the  valuation  of  such  interest,  and  com- 
pensation for  injuriously  affecting  the  other 
adjacent  property  of  the  freeholder,  into 
court.  The  freeholder  afterwards  object- 
ing to  the  formation  of  a  coal  depot  on 
the  premises  which  had  been  so  taKen, — 
not  having  executed  any  conveyance  of 
the  property  to  the  company, — brought 
his  action  against  the  company,  treatmg 
them  as  assignees  of  the  lease, — for  dam- 
ages, upon  the  covenants  therein ;  but  the 
Court  restrained  the  action  mthout  preju- 
dice to  any  proceedings  against  the  com- 
panv,  in  which  their  title  as  owners  of  the 
land  should  be  admitted.  The  East  and 
West  India  Docks  and  Birmingham  Junction 
Railway  Company  v.  Dawes,  xi.  363 

VENUE. 

The  influence  upon  the  minds  of  the 
iurors,  which  might  possibly  be  produced 
by  the  reputation  of  a  material  witness  on  a 
trial,  in  affecting  the  relative  credit  to  be 
given  to  the  testmiony  of  that  and  the  other 
witnesses,  is  no  ground  for  changing  the 
venue  firom  the  connty  or  neighboumood 
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in  which  such  material  witness  resides  and 
is  best  known.     McGregor  v.  lopham^ 

iii.  488 

VERDICT  AT  LAW. 

See  Injunction — Outstanding  Term — 
Setting  down  Cause — Specific  Per- 
formance. 

VESTED  INTEREST. 
See  Construction — Legacy — Will* 

VESTED  LEGACY. 
See  Legacy. 

VESTING. 
See  Construction — Devise — ^Legacy. 

VICE-CHANCELLOR. 
See  Jurisdiction. 

VISITOR. 
See  Jurisdiction. 

VOID  DEVISE. 

See  Devise — ^Remoteness. 

1.  Upon  the  marriage  of  the  testator  and 
the  testatrix,  certain  estates  were  settled  to 
the  use  of  the  hushand  for  life,  remainder 
to  the  wife  for  life,  remainder  to  the 
children  of  the  marriage,  and,  in  default  of 
issue  of  the  marriage,  to  the  use  of  the  sur- 
vivor of  the  husband  and  wife,  and  his  or 
her  heirs  and  assigns.  The  testator,  by 
his  will,  made  during  the  coverture  (hav- 
ing other  estates  not  m  settlement^,  devised 
all  his  real  estates  to  the  testatrix  for  her 
life,  and,  upon  her  decease,  to  the  use  of 
A.,  B.,  and  C,  in  trust  for  sale,  and  out  of 
the  proceeds  of  such  sale,  and  the  residue 
of  his  personal  estate,  to  pay  certain  lega- 
cies, and  subject  thereto  to  stand  possessed 
of  one-fourth  part  of  the  said  trust-monies, 
for  such  purposes  as  the  testatrix  should 
appoint,  and,  in  default  of  appointment, 
for  her  next  of  kin;  and  to  pay  and 
dispose  of  the  other  three -fourths  equally 
amongst  A.,  B.,  and  C,  their  executors, 
administrators,  and  assigns.  The  tes- 
tator died  in  the  lifetime  of  the  testa- 
trix, leavinjf^  no  child  of  the  marriage. 
The  testatnx,  by  her  will,  made  in  1839, 
after  the  death  of  A.,  B.,  and  C,  reciting, 
that  she  believed  it  was  the  testator's  wisn 
that  the  settled  estates  should  pass  by  his 
will,  and  she  was  desirous  of  fulfilling  his 
wishes,  devised  the  settled  estates  to  the 
uses  by  the  testator's  will  declared  con- 
cerning the  same,  and  in  exercise  of  the 
power  of  appointment  given  to  her  by  the 
testator  of  the  fourth  of  his  estate,  ap- 
pointed the  same  to  her  trustees,  upon  tne 
trusts  which  she  declared  of  her  own  re- 
siduary estate,  and  directed  her  real  estate 
to  be  sold  and  fall  into  such  residue,  which 
she  bequeathed  to  several  legatees : — Heldj  \ 
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that  there  being,  in  the  events  which  hap- 
pened, no  uses  declared  of  the  settled  es- 
tates by  the  will  of  the  testator,  the  specific 
devise  of  such  settled  estates  by  the  will  of 
the  testatrix  was  void,  or  incapable  of 
taking  effect.  Culsha  v.  Cheese^  vii.  236 
2.  That  the  heir-at-law  of  the  testatrix 
did  not  take  the  settled  estates  as  the  sub- 
ject of  a  void  or  ineffectual  devise ;  but 
that,  under  the  Wills  Act  (7  Will.  4  &  1 
Vict.  c.  26),  the  settled  estates  passed  by 
the  residuary  devise  in  the  will  of  the  tes- 
tatrix, for  the  benefit  of  her  residuary 
legatees, — the  case  not  being  one  in  whicn 
a  contrary  intention  appeared,  within  the 
meaning  of  that  statute.  Ih, 

VOID  LIMITATION. 

See  Condition. 

VOID  PROVISO. 

See  Will. 

VOID  TRUST. 

See  Charity— Trustee  and  Cestui  qub 

Trust. 

VOLUNTART  ASSIGNMENT. 
See  Trust. 

1.  M.,  who  in  the  event  of  surviving  hejr 
daughter,  and  of  the  death  of  her  daughter 
without  issue,  would,  as  next  of  kin,  be  en- 
titled to  a  fund,  which  was  vested  in 
trustees,  executed  a  voluntary  assignment 
of  her  interest  in  the  fiind  to  the  husband 
of  the  daughter,  and  declared  the  trusts  of 
the  assignment,  as  to  part  for  the  benefit  of 
M.  herself,  and  as  to  another  part  for  Uie 
daughter's  husband  absolutely.  No  notiee 
of  tne  assignment  was  given  to  the  trustees. 
The  daughter  afterwards  died  without 
issue  ;  and  the  husband  filed  his  bill  against 
the  trustees  and  M.  to  compel  the  perform- 
ance of  the  trust : — £fcW,  that  the  volun- 
tary assignment  did  not  create  a  trust 
which  a  Court  of  equity  would  enforce ; 
and  the  bill  was  dismissed.  Meek  v.  Kei- 
tlewell,  i.  464 

2.  The  Court,  in  the  administration  of 
assets,  enforced  againstthe  estate  voluntair 
assignments  made  by  the  testator  of  annui- 
ties, mortgage  debts,  and  policies  of  assur- 
ance, of  which  assignments  no  notice  had 
been  given  in  his  lifetime  to  the  mort^gors 
or  grantors,  such  assignments  containmg  co- 
venants for  further  assurance  by  the  testa- 
tor, his  executors,  and  administrators. 
Cox  V.  Barnard^  viiL  810 

VOLUNTARY  BOND. 
See  Adbiinistration  Suit — Executor. 

VOLUNTARY  DEED. 
See  Family  Contract. 
1.  The  testator,  by  a  voluntary  deed, 
covenanted  with  trustees,  that,  in  case  A 
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and  B.,  his  two  natural  sons,  or  either  of 
them,  should  survive  him,  his  (the  testa- 
tor's) executors  and  administrators  should, 
within  twelve  months  after  his  death,  pay 
to  trustees  named  in  the  deed  £60,000, 
upon  trust  for  such  of  them  (A.  and  B.) 
as  should  attain  twenty-one  and  be  living 
at  the  time  of  his  death ;  and  if  neither  of 
t^em,  having  survived  him,  shoidd  attain 
twenty-one,  then  upon  trust  for  him  (the 
testator),  his  executors  and  administra- 
tors. The  testator  retained  the  deed  in 
his  own  possession  imtil  his  death,  and  did 
not  communicate  it  either  to  the  trustees 
or  to  A.  and  B.  The  testator,  by  his  will, 
dated  some  years  later  than  the  deed, 
bequeathed  all  his  property  upon  trust  for 
the  benefit  of  his  wife,  bis  said  sons  A. 
and  B.,  and  his  legitimate  children,  After 
the  death  of  the  testator,  the  deed  of  co- 
venant was  found  amongst  his  papers.  A. 
survived  the  testator,  and  attained  twenty- 
one  : — Held^  that,  although  the  deed  of  co- 
venant was  voluntary,  it  nevertheless 
created  a  trust  for  A.,  and  that  the  reftisal 
of  the  trustee  to  sue  at  law  upon  the 
covenant  did  not  prejudice  the  right  of 
A.  to  recover  the  payment  of  the  debt  out 
of  the  assets  of  the  testator.  Fletcher  v. 
Fletcher,  iv.  67 

2.  That  the  deed  was  not  of  a  testa- 
mentary nature,  there  being  no  power  of 
revocation  reserved  to  the  covenantor.  lb, 

8.  That  the  retention  of  the  deed  in  the 
possession  of  the  covenantor,  and  the 
absence  of  communication  respecting  it  to 
the  trustees  and  the  cestuis  que  trust,  did 
not  affect  its  validity.  lb. 

4.  Equity  will  assist  a  party  claiming 
imder  a  voluntary  deed  or  covenant,  by 
enabling  him  to  use  the  deed  either  at  law 
or  in  this  Court.    S.  C,  iv.  78 

6.  A  conveyance  in  the  form  of  a  pur- 
chase-deed, for  valuable  consideration,  but 
in  fact  voluntary,  not  supported  against  a 
prior  voluntary  conveyance  made  by  the 
same  party.     Roberts  v.  Willianis,    iv.  130 

6.  Semble^  the  heir-at-law  of  the  author 
of  a  voluntary  deed  cannot  avoid  the  deed 
under  the  statute  27  Eliz.  c.  4,  by  a  con- 
veyance for  value.     Parker  v.  Carter^ 

iv.  409 

VOLUNTARY  INSTRUMENT. 

A  lady,  who  had  lent  a  sum  of  money 
on  an  equitable  mortgage  by  a  deposit  of 
title  deeds,  signed  a  memorandum  accom- 
panying the  deposit,  which  expressed  that 
the  mortgagor  should  pay  off  the  mortgage 
debt  by  certain  quarterly  instalments,  and 
after  paying  a  specified  amount  to    the 
mortgagee,   should  invest  the  remaining 
instalments  in  Consols  for  the  benefit  of 
the  children  of  A.  The  mortgagee  subse- 
\  fluently    signed    another    memorandum, 
''  directing  the  mortgagor  to  continue  to  pay 
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the  instalments  of  the  debt  to  her,  and  not 
invest  them  in  Consols  as  before  directed. 
Both  of  these  documents  were  made  in  the 
handwriting  of  the  mortgagor,  under  the 
directions  of  the  mortgagee,  and  the  mort- 
gagor thereby  had  notice  of  them ;  and  it 
was  heldy  in  a  suit  for  the  administration  of 
the  estate  of  the  mortgagee,  that,  by  the 
effect  of  the  first  memorandum  and  the 
notice  thereof  to  the  mortgagor,  he  became 
a  trustee  for  the  children  of  A.  of  the 
monies  directed  to  be  invested  in  Consols ; 
and  that  the  first  memorandum  constituted 
a  voluntary  declaration  of  trust,  which  the 
mortgagee  could  not  revoke,  and  to  the 
benefit  of  which  the  children  of  A.  were 
entitled  as  against  the  next  of  kin  of  the 
mortgagee.     Faterson  v.  Murphy,       id.  88 

VOLUNTARY  PROI^nSE. 

A  testator,  having  nine  children,  bv  his 
will  gave  all  his  property  to  one  of  them, 
who,  at  the  funeral,  said  he  would  divide 
the  property  equally  between  his  brothers 
and  sisters  and  himself,  and  that  the  whole 
should  be  sold,  that  it  might  not  be  said  he 
had  taken  any  more  than  the  others.  He 
subsequently  acted,  in  respect  of  a  portion 
of  the  propertv,  according  to  the  intention 
thus  expressed ;  and  with  the  assent  of  the 
other  cnildren,  and  at  a  valuation  approved 
by  them,  he  became  the  purchaser  of  a 
house  and  premises,  part  of  the  estate  : — 
Held,  with  regard  to  the  property  which 
remained  unmvided,  that  the  expressions 
of  the  devisee  were  no  more  than  a  pro- 
mise to  give  and  divide  it  amongst  the 
brothers  and  sisters,  and  that  as  such  pro- 
mise it  was  nudum  pactum,  and  did  not 
amount  to  a  declaration  of  trust  in  their 
favour.     Dipple  v.  Corles,  xi.  183 

WAGES. 
See  Ship. 

WAIVER. 

See  Conditions  of  Sale — Contempt — 
Costs  —  Pleading  —  Specific  Per- 
formance. 

WARRANT  FOR  TAXATION. 

See  Costs. 

WASTE. 
See  Jurisdiction. 

1.  The  Court,  by  applying  the  doctrine 
of  equitable  waste,  controls  and  restrains 
the  excessive  use  of  the  legal  power  inci- 
dent to  an  estate  unimpeachable  of  waste, 
but  with  reference  only  to  the  presumed 
^vill  and  intention  of  the  party  by  whom 
the  power  was  created.    Marker  v.  Marker^ 

ix.  1 

2.  In  the  preservation  of  omaroental 
timber,  the  protection  of  the  Court  is  con- 
fined to  timber  planted  and  left  standing 
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for  shelter  or  ornament ;  and  the  question 
whether  the  protection  should  be  extended 
to  particular  timber,  is,  therefore,  one  of 
fact,  and  the  determination  must  depend 
upon  the  evidence  which  can  be  collected 
to  establish  the  fact.  lb, 

8.  Where  a  tenant  for  life  without  im- 
peachment of  waste  had  sold  a  quantity  of 
timber  trees,  which  the  Court  afterwards 
restrained  him  from  felling,  on  the  sup- 
position that  it  would  be  equitable  waste, 
the  Court  held  that  the  purchasers  of  the 
timber  were  not  necessary  parties  to  the 
injunction  suit,  but  required  the  plaintiff 
to  give  security  to  the  defendant,  not  only 
for  the  value  of  all  the  trees  which  the 
defendant  should  be  prevented  from  cut- 
ting by  the  injunction,  but  also  for  any  loss 
or  damage  the  defendant  might  incur  or 
sustain  by  reason  of  his  being  prevented 
from  completing  the  sale.  lb. 

WATERCOURSE. 
See  Act  of  Fabliament. 

WIDOW. 

See  Electiox. 

WIFE. 

A  bequest  of  an  annuity  to  the  testator^s 
nephew  for  life,  or  until  his  bankruptcy  or 
insolvency,  and  after  his  decease,  bank- 
ruptcy, or  insolvency,  to  be  paid  to  his 
wife,  for  the  personal  support  of  herself, 
her  husband,  and  his  children,  during  the 
life  of  his  nephew  and  his  wife,  and  the 
survivor  of  them ;  and  in  case  they,  or 
either  of  them,  should  attempt  to  alienate 
the  annuity,  the  trustees  to  be  empowered 
to  apply  it  towards  the  support  of  their 
children.  The  first  wife  of  the  nephew, 
to  whom  he  was  married  before  the  date  of 
the  will,  survived  the  testator,  and  the  gift 
of  the  annuitv  was  held  not  to  extend  to 
the  widow  of  the  nephew  who  was  his 
second  wife.    Boreham  v.  BignaU^  viii.  131 

WILL. 

See  Absolute  Interest — Annuity — Ap- 
pendix, vol.  X,  p.  xxxii — Chabitable 
Bequest — Charitable  Trust  or  Use 
— Construction  — Conversion  —  De- 
vise— Election — ^Evidence — Heir  at 
Law  —  Legacy  —  Legal  Estate  — 
Maintenance  —  Mistake  —  Next  op 
Kin  —  Fartnership  —  Fower  —  Re- 
moteness —  Revocation  —  Statutes, 
Construction  of,  7  WiU.  4  j*  1  Vict, 
c.  26 ;  Id,  ss.  3,  24,  33— Vom  Devise 
— ^Voluntary  Deed. 

1.  The  testator  bequeathed  a  leasehold 
house  and  premises,  with  the  furniture  and 

Elate,  to  his  son,  and  added,  **  and  should 
e  die  without  heir  or  will,  the  profits  of 
the  said  bouse  to  be  equally  divided  be- 
tween all  my  grandchildren,  by  the  con- 
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sent  of  his  mother  :j' — //eW,  that  the  son  took 
an  absolute  interest  in  the  house.  Green 
v.  Harveyy  i.  428 

2.  Under  a  gift  by  a  testator  to  his  wife 
of  his  residuary  personal  estate,  to  the  in- 
tent that  she  might  dispose  of  the  same  for 
the  benefit  of  herself  and  their  children  in 
such  manner  as  she  might  deem  most  ad- 
vantageous, the  wife  does  not  take  an  abso- 
lute interest.    liaikes  v.  JVard^  i.  446 

3.  A  devise  and  bequest  of  real  and  per- 
sonal estate  upon  trust  for  the  children  of 
the  testator,  subject  to  the  dower  and 
thirds  at  common  law  of  his  wife,  followed 
by  a  direction  to  apply  the  rents,  issues, 
and  profits,  afler  deductmg  the  dower  and 
thirds  of  his  wife,  to  the  maintenance  of 
the  children,  is  not,  by  implication,  a  fpft 
of  any  interest  in  the  estate  to  the  wife. 
Adams  v.  Adams,  i.  637 

4.  Gift  of  a  residue  of  real  and  personal 
estate  to  trustees  to  sell,  ^et  in,  and  pay 
and  divide  the  money  arismg  therefrom, 
unto  and  equally  among  the  testator^s  chil- 
dren, so  soon  as  the  youngest  should 
attain  twenty-one,— the  daughter's  shares 
to  be  invested  and  secured,  and  the  inte- 
rest paid  to  such  daughter,  and  the  princi- 
pal to  be  disposed  of  amongst  her  children 
as  she  might  direct ;  if  no  child,  the  share 
to  be  divided  amongst  the  survivors  of  the 
testator*s  children  equally,  and,  in  case  of 
the  death  of  any  of  his  children  leaving 
lawful  issue,  the  testator  gave  to  such  issue 
the  share  the  parent  would  have  been  en- 
titled to  have : — Held,  that  the  residuary 
share  of  a  child,  who  attained  twenty-one, 
and  died  before  the  time  of  division, 
passed  to  his  representatives.  Leeming  v. 
Sherratt,  ii.  18 

6.  That  no  child,  who  did  not  attain 
twenty-one,  was  intended  to  take  any  in- 
terest in  the  residue — semble,  lb, 

6.  That  the  word  "survivors"  in  the 
residuary  clause,  must  be  construed  in  its 
natural  sense,  and  not  as  importing 
"  others  ;"and  that  this  construction  of  the 
word  in  one  part  of  the  will  must  govern 
the  construction  of  the  same  word  in  the 
other  part.  lb, 

7.  That  the  gift  of  the  part  or  share  of 
a  parent  dying  leaving  issue,  to  such  issue, 
applied  both  to  the  origmal  and  accruing 
shares  of  the  residue,  but  not  to  the  par- 
ticular legacies.  lb, 

8.  The  testator  gave  his  real  and  per- 
sonal estate  in  trust  for  his  nephew  John 
for  life,  and,  after  his  death,  to  be  con- 
veyed and  transferred  to  the  eldest  son  of 
John  on  his  attaining  twenty-one,  with 
Umitations  over  in  like  manner,  if  there 
was  no  such  son  of  John,  to  two  other 
nephews  of  the  testator,  and  their  sons 
successively ;  and  in  case  none  of  them, 
the  said  three  nephews,  should  have  a  son 
who  should  survive  the  survivav  <iX.  iVskSjsJBk^ 
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and  B.,  his  two  natural  sons,  or  either  of 
them,  should  survive  him,  his  (the  testa- 
tor's^ executors  and  administrators  should, 
withm  twelve  months  after  his  death,  pay 
to  trustees  named  in  the  deed  £60,000, 
upon  trust  for  such  of  them  (A.  and  B.) 
as  should  attain  twenty-one  and  he  living 
at  the  time  of  his  death  ;  and  if  neither  of 
them,  having  survived  him,  should  attain 
twenty-one,  then  upon  trust  for  him  (the 
testator),  his  executors  and  administra- 
tors. The  testator  retained  the  deed  in 
his  own  possession  imtil  his  death,  and  did 
not  communicate  it  either  to  the  trustees 
or  to  A.  and  B.  The  testator,  hy  his  will, 
dated  some  years  later  than  the  deed, 
bequeathed  all  his  property  upon  trust  for 
the  benefit  of  his  wire,  his  said  sons  A. 
and  B.,  and  his  legitimate  children.  After 
the  death  of  the  testator,  the  deed  of  co- 
venant was  found  amongst  his  paners.  A. 
survived  the  testator,  and  attained  twenty- 
one  : — Heldy  that,  although  the  deed  of  co- 
venant was  vohmtary,  it  nevertheless 
created  a  trust  for  A.,  and  that  the  reftisal 
of  the  trustee  to  sue  at  law  upon  the 
covenant  did  not  prejudice  the  right  of 
A.  to  recover  the  payment  of  the  debt  out 
of  the  assets  of  the  testator.  Fletcher  v. 
Fletcher,  iv.  67 

2.  That  the  deed  was  not  of  a  testa- 
mentary nature,  there  being  no  power  of 
revocation  reserved  to  the  covenantor.  lb. 

8.  That  the  retention  of  the  deed  in  the 
possession  of  the  covenantor,  and  the 
absence  of  communication  respecting  it  to 
the  trustees  and  the  cestuis  que  trust,  did 
not  affect  its  validity.  lb, 

4.  Equity  will  assist  a  party  claiming 
under  a  voluntary  deed  or  covenant,  by 
enabling  him  to  use  the  deed  either  at  law 
or  in  this  Court.    S,  C,  iv.  78 

5.  A  conveyance  in  the  form  of  a  pur- 
chase-deed, for  valuable  consideration,  but 
in  fact  voluntary,  not  supported  against  a 
prior  voluntary  conveyance  made  by  the 
same  party,     liobcrts  v.  Williams^    iv.  180 

6.  Semble^  the  heir-at-law  of  the  author 
of  a  voluntary  deed  cannot  avoid  the  deed 
under  the  statute  27  Eliz.  c.  4,  by  a  con- 
veyance for  value.     Parker  v.  Carter, 

iv.  409 

VOLUNTARY  INSTRUMENT. 

A  lady,  who  had  lent  a  sum  of  money 
on  an  equitable  mortgage  by  a  deposit  of 
title  deeds,  signed  a  memorandum  accom- 
panying the  deposit,  which  expressed  that 
the  mortgagor  should  pay  off  the  mortgage 
debt  by  certain  quarterly  instalments,  and 
after  paying  a  specified  amount  to    the 
mortgagee,   should  invest  the  remaining 
instalnicnts  in  Consols  for  the  benefit  of 
the  children  of  A.  The  mortgagee  subse- 
^^^"^"^  auently     signed    another    memorandum, 
\airecting  the  mortgagor  to  continue  to  pay 
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the  instalments  of  the  debt  to  her,  and  not 
invest  them  in  Consols  as  before  directed. 
Both  of  these  documents  were  made  in  the 
handwriting  of  the  mortgagor,  under  the 
directions  of  the  mortgagee,  and  the  mort- 
gagor thereby  had  notice  of  them ;  and  it 
was  held,  in  a  suit  for  the  administration  of 
the  estate  of  the  mortgagee,  that,  by  the 
effect  of  the  first  memorandum  and  the 
notice  thereof  to  the  mortgagor,  he  became 
a  trustee  for  the  children  of  A.  of  the 
monies  directed  to  be  invested  in  Consols ; 
and  that  the  first  memorandum  constituted 
a  voluntary  declaration  of  trust,  which  the 
mortgagee  could  not  revoke,  and  to  the 
benefit  of  which  the  children  of  A.  were 
entitled  as  against  the  next  of  kin  of  the 
mortgagee.    Paterson  v.  Murphy,       xi.  88 

VOLUNTARY  PROMISE. 

A  testator,  having  nine  children,  by  his 
will  gave  all  his  property  to  one  of  them, 
who,  at  the  ftmeral,  said  he  would  divide 
the  property  equally  between  his  brothers 
and  sisters  and  nimself,  and  that  the  whole 
should  be  sold,  that  it  might  not  be  said  he 
had  taken  any  more  than  the  others.  He 
subsequently  acted,  in  respect  of  a  portion 
of  the  property,  according  to  the  intention 
thus  ejroressed;  and  with  the  assent  of  the 
other  cnildren,  and  at  a  valuation  approved 
by  them,  he  became  the  purchaser  of  a 
house  and  premises,  part  or  the  estate : — 
Held,  with  regard  to  the  property  which 
remained  unmvided,  that  the  expressions 
of  the  devisee  were  no  more  than  a  pro- 
mise to  give  and  divide  it  amongst  the 
brothers  and  sisters,  and  that  as  such  pro- 
mise it  was  nudum  pactum,  and  did  not 
amount  to  a  declaration  of  trust  in  their 
favour.    Dipple  v.  Corles,  xi.  183 

WAGES. 
See  Ship. 

WAIVER. 
See  Conditions  of  Sale — Contempt- 
Costs  —  Pleading  —  Specific    Per- 
formance. 

WARRANT  FOR  TAXATION. 

See  Costs. 

WASTE. 
See  Jurisdiction. 

1.  The  Court,  by  applying  the  doctrine 
of  equitable  waste,  controls  and  restrains 
the  excessive  use  of  the  legal  nower  inci- 
dent to  an  estate  unimpeachable  of  waste, 
but  with  reference  only  to  the  presumed 
will  and  intention  of  the  party  by  whom 
the  power  was  created.    Aliirker  v.  Marker, 

ix.1 

2.  In  the  preservation  of  ornamental 
timber,  the  protection  of  the  Court  is  eon- 
fined  to  timber  planted  and  left  standing 
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for  shelter  or  ornamcut ;  and  the  question 
whether  the  protection  should  be  extended 
to  particular  timber,  is,  therefore,  one  of 
fact,  and  the  determination  must  depend 
upon  the  evidence  which  can  be  collected 
to  establish  the  fact.  lb, 

8.  Where  a  tenant  for  life  without  im- 
peachment of  waste  had  sold  a  quantity  of 
timber  trees,  which  the  Court  afterwards 
restrained  him  from  felling,  on  the  sup- 
position that  it  would  be  equitable  waste, 
the  Court  held  that  the  purchasers  of  the 
tunber  were  not  necessary  parties  to  the 
injunction  suit,  but  reauired  the  plaintiff 
to  give  security  to  the  defendant,  not  only 
for  the  yalue  of  all  the  trees  which  the 
defendant  should  be  prevented  from  cut- 
ting by  the  injunction,  but  also  for  any  loss 
or  damage  the  defendant  might  incur  or 
sustain  by  reason  of  his  being  prevented 
from  completing  the  sale.  lb, 

WATERCOURSE. 
See  Act  of  Parliament. 

WIDOW. 

See  Election. 

WIFE. 

A  bequest  of  an  annuity  to  the  testator^s 
nephew  for  life,  or  until  his  bankruptcy  or 
insolvency,  and  after  his  decease,  bank- 
ruptcy, or  insolvency,  to  be  paid  to  his 
wife,  for  the  personal  support  of  herself, 
her  husband,  and  his  children,  during  the 
life  of  his  nephew  and  his  wife,  and  the 
survivor  of  them ;  and  in  case  they,  or 
either  of  them,  should  attempt  to  alienate 
the  annuity,  the  trustees  to  be  empowered 
to  apply  It  towards  the  support  of  their 
children.  The  first  wife  of  the  nephew, 
to  whom  he  was  married  before  the  date  of 
the  will,  survived  the  testator,  and  the  ffift 
of  the  annuity  was  held  not  to  extend  to 
the  widow  of  the  nephew  who  was  his 
second  wife.    Boreham  v.  BiffiiaU^  viii.  131 

WILL. 

See  Absolute  Interest — ^Annuity — ^Ap- 
pendix, vol.  X,  p.  xxxii — Charitable 
Bequest — Charitable  Trust  or  Use 
— Construction  — Conversion  —  De- 
vise— Election — Evidence — Heir  at 
Law  —  Legacy  —  Legal  Estate  — 
Maintenance  —  Mistake  —  Next  of 
Kin  —  Partnership  —  Power  —  Re- 
moteness —  Revocation  —  Statutes, 
Construction  of,  7  Will.  4  {•  1  Vict. 
c.  26 ;  Id,  ss.  3,  24,  33— -Void  Devise 
— ^Voluntary  Deed. 

1.  The  testator  bequeathed  a  leasehold 
house  and  premises,  with  the  furniture  and 

Elate,  to  his  son,  and  added,  **  and  should 
e  die  without  heir  or  will,  the  profits  of 
the  said  house  to  be  equally  divided  be- 
tween all  my  grandchildren,  by  the  con- 
621 


sent  of  his  mother  :j' — //eW,  that  the  son  took 
an  absolute  interest  in  the  house.  Green 
v.  Harvey^  i.  428 

2.  Under  a  gift  by  a  testator  to  his  wife 
of  his  residuary  personal  estate,  to  the  in- 
tent that  she  might  dispose  of  the  same  for 
the  benefit  of  herself  and  their  children  in 
such  manner  as  she  might  deem  most  ad- 
vantageous, the  wife  does  not  take  an  abso- 
lute interest,     liaikes  v.  Wardy  i.  446 

3.  A  devise  and  bequest  of  real  and  per- 
sonal estate  upon  trust  for  the  children  of 
the  testator,  subject  to  the  dower  and 
thirds  at  common  law  of  his  wife,  followed 
by  a  direction  to  apply  the  rents,  issues, 
and  profits,  after  deductmg  the  dower  and 
thirds  of  his  wife,  to  the  maintenance  of 
the  children,  is  not,  by  implication,  a  fpSt 
of  any  interest  in  the  estate  to  the  wife. 
Adams  v.  Adams,  i.  537 

4.  Gift  of  a  residue  of  real  and  personal 
estate  to  trustees  to  sell,  ^et  in,  and  pay 
and  divide  the  money  arismg  therefrom, 
unto  and  equally  among  the  testator^s  chil- 
dren, so  soon  as  the  youngest  should 
attain  twenty-one,— the  daughter's  shares 
to  be  invested  and  secured,  and  the  inte- 
rest paid  to  such  daughter,  and  the  princi- 
pal to  be  disposed  of  amongst  her  children 
as  she  might  direct ;  if  no  child,  the  share 
to  be  divided  amongst  the  survivors  of  the 
testator^s  children  equally,  and,  in  case  of 
the  death  of  any  of  his  children  leaving 
lawful  issue,  the  testator  gave  to  such  issue 
the  share  the  parent  would  have  been  en- 
titled to  have : — Held,  that  the  residuary 
share  of  a  child,  who  attained  twenty-one, 
and  died  before  the  time  of  division, 
passed  to  his  representatives.  Leeming  v. 
Sherratt,  ii.  18 

5.  That  no  child,  who  did  not  attain 
twenty-one,  was  intended  to  take  any  in- 
terest in  the  residue — semble,  lb, 

6.  That  the  word  "survivors"  in  the 
residuary  clause,  must  be  construed  in  its 
natural  sense,  and  not  as  importing 
"  others;'*  and  that  this  construction  of  the 
word  in  one  part  of  the  will  must  govern 
the  construction  of  the  same  word  in  the 
other  part.  lb, 

7.  That  the  gift  of  the  part  or  share  of 
a  parent  dying  leaving  issue,  to  such  issue, 
applied  both  to  the  original  and  accruing 
snares  of  the  residue,  but  not  to  the  par- 
ticular legacies.  lb. 

8.  The  testator  gave  his  real  and  per- 
sonal estate  in  trust  for  his  nephew  John 
for  life,  and,  afler  his  death,  to  be  con- 
veyed and  transferred  to  the  eldest  son  of 
John  on  his  attaining  twenty-one,  with 
limitations  over  in  like  manner,  if  there 
was  no  such  son  of  John,  to  two  other 
nephews  of  the  testator,  and  their  sons 
successively ;  and  in  case  none  of  them, 
the  said  three  nephews,  should  have  a  son 
who  should  survive  the  survivor  of  them, 
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and  attain  twenty-one,  the  testator  then 
devised  the  estate  in  like  manner  to  a 
fourth  nephew  and  his  sons,  with  remain- 
ders over  to  their  respective  daughters : — 
Held  J  that  the  testator  in  the  words  of 
devise  to  the  fourth  nephew  must  be  con- 
strued to  mean  that  such  Umitation  should 
take  effect  in  case  none  of  the  first  three 
nephews  should  leave  a  son  surviving  his 
parent  and  attaining  twenty-one — a  diffe- 
rent construction  beins  repugnant  to  spe- 
cific directions  as  well  as  to  the  general 
scheme  of  the  will — creating  cases  of  in- 
testacy—  and  supposing  a  capricious  and 
irrational  intention  ;  and  that,  therefore,  a 
son  of  John,  surviving  his  father  and  at- 
taining twenty-one,  was  entitled  to  an  ab- 
solute conveyance  and  transfer  of  the  real 
and  personal  estate.  HUkrsdon  y,Lowe,  ii.355 

9.  Circumstances  in  which  one  testa- 
xnentarv  instrument  is  held  to  be  in  substi- 
tution ror,  or  a  mere  repetition  of,  another. 
Suisse  y.  Lowther,  ii.  424 

10.  Before  the  Court  can  resort  to  the  con- 
text of  a  will,  in  search  of  a  meaning  for 
the  words  of  a  particular  clause,  it  must 
be  satisfied  that  the  meaning  of  the  clause 
18  different  from  that  which  the  words 
natuimUy  import.    Walker  v.  Tipping,  ix.  800 

11.  Cfases  in  which  the  Court,  in  con- 
struing a  will  of  personalty,  will  look  at 
the  original  will  as  well  as  the  probate 
copy.     Oppenheim  y.  Henry,        ix.  802,  n. 

12.  A  aeyise  of  real  estate  to  the  four 
sons  of  the  testator  as  tenants  in  common, 
and  a  bequest  of  residuary  personal  estate, 
in  trust  ror  the  same  four  sons,  in  like  man- 
ner, to  be  yested  in  them  as  to  one  moiety 
as  they  should  respectively  attain  twenty- 
one  years  of  age,  and  as  to  the  other  moiety 
when  the  youngest  should  attain  that  age, 
and  in  case  any  son  should  die  before  Uie 
respective  moieties  of  his  share  should  be- 
come vested,  then  the  unvested  share  which 
should  belong  to  the  son  so  dying,  and  also 
hit  accrued  snare,  to  go  to  the  others  of  the 
testator^s  sons  as  tenants  in  common,  and 
to  become  yested  at  the  times  aforesaid ; 
and  ia  case  all  his  sons  should  die  under 
twenty-one,  then  to  the  testator's  right 
heirs ;  and  the  testator  appointed  his  exe- 
cutors guardians  of  his  sons,  and  empow- 
ered such  guardians  to  receive  the  rents 
and  profits  of  the  respective  shares  of  his 
sons  in  the  said  real  estate  during  their 
minorities,  for  their  maintenance,  education, 
and  advancement: — Held,  that  the  sons 
took  an  immediate  and  yested  interest  in 
their  respective  shares  in  the  real  and  per- 
sonal estate,  but  liable  to  be  devested  by 
their  death  before  the  time  at  whidi  the 
testator  declared  they  should  respectively 
be  yested,  payable,  or  transferable.  Pooie 
y.  Bott,  id,  33 

13.  The  will  contained  a  proviso^  that 
ease  any  one  of  the  testator's  sons  dionld 
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marry  or  illegally  cohabit  with  certain  of 
their  cousms,  then  and  in  every  such  case, 
as  well  the  original  as  every  accruing  share 
or  shares  of  the  said  son  or  sons  so  inter- 
marryuig  or  illegally  cohabiting  as  afore- 
said, should  go  over  and  be  in  trust  for  all 
and  every  the  person  or  persons,  who, 
under  the  trusts  and  directions  of  the  will, 
would  have  been  entitled  thereto,  in  case 
the  son  or  sons  so  intermarrying  or  ille- 
gally cohabiting  as  aforesaid  had  died 
under  the  age  of  twenty-one  years ;  and  he 
declared,  dmt  it  should  not  be  lawful  for 
his  trustees  to  pay  to  his  sons  the  amount 
thereby  bequeathed,  or  to  permit  them  to 
enter  upon  the  possession  of  the  lands 
thereby  devised,  until  they  should  have 
respectively  ^ven  and  executed  to  his  trus- 
tees a  bond  m  the  penal  sum  of  £20,000 
that  they  respectively  would  not  intermany 
or  illegsdly  cohabit  with  their  said  cousins. 
— Held,  that  the  direction  with  regard  to 
the  bonds  would  not  be  enforced  by  the 
Court ;  and  the  trustees  were  directed  to 
transfer  the  residuary  shares  of  the  sons, 
without  requiring  them  to  enter  into  such 
bonds.  lb. 

14.  A  testatrix  bequeathed  her  property 
to  her  mother  for  life,  and  at  her  decease 
gave  a  legacy  of  £200  to  A.,  directing  that 
then  Uie  residue  should  be  equally  divided 
between  her  surviving  brothers  and  asters : 
— Held,^at  the  word  "  surviving,"  referred 
to  the  period  of  distribution :  and  the 
mother  naving  died  before  the  testatrix, 
that  the  brothers  and  sisters  living  at  the 
death  of  the  testatrix  were  entitled  to  the 
benefit  of  the  gift;  and  that  there  was,  in 
the  events  which  happened,  no  bequest  to 
the  brothers  and  sisters  who  died  before 
the  testatrix.     Spurred  y.  Spurrell,     xi.  54 

15.  In  a  will,  made  before  1838,  a  gift 
of  ^^  £400''  stock  was  obliterated,  and  the 
words  "  residue  of  my  property"  substi- 
tuted, whereby  the  words  admitted  to  pro- 
bate  were  **  residue  of  my  properQr  stock :" 
— Held,  that  the  wUl,  by  these  words, 
passed  to  the  legatee  all  the  funded  pro- 
perty belonging  to  the  testatrix  at  the  time 
of  her  death,  sithough  much  of  it  was  ac- 
quired after  the  date  of  the  will^  and  after 
tne  year  1838.    Banks  y.  Thornton^  xi.  176 

16.  A  bequest  of  residuary  personal  es- 
tate to  the  testator's  wife,  daughter,  and 
son-in-law  (the  husband  of  the  daughter), 
successively  for  life,  and,  after  the  death  of 
the  survivor,  in  trust  for  all  the  children 
of  the  daughter  who  should  live  to  attain 
twenty-one  or  marry,  other  than  and  ex- 
cept the  eldest  and  second  sons,  if  any,  and 
any  other  child  who  should,  by  virtue  <^ 
the  limitations  contained  in  the  said  will, 
be  entiUed  in  possession  to  the  said  testa- 
tor's estates  thereinafter  mentioned^  or  the 
rents  and  profits  ihereoi.  The  estates  re- 
ferred to  were  by  the  said  will  appointed 
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(siibiect  to  prior  and  existing  limitations) 
to  the  use  of  the  daughter  for  her  life, 
with  remainder  to  the  use  of  her  husband 
(the  said  son  in-law)  for  his  life,  with  re- 
mainder to  the  use  of  the  second  and  all 
and  every  other  son  and  sons,  other  than 
and  except    an    eldest    son    of  his    said 
daughter,  successively  in  tail  male,  with 
remainder  to  the  use  of  the  first  and  all  and 
every  other  the  daughter  and  daughters 
of    his    said     daughter    successively    in 
tail  male,  with  remainders  over.    The  tes- 
tator^s  daughter  left  two  sons  and  several 
daughters.    The  second  son  of  the  testa- 
tor's daughter  died  an  infant  unmarried,  in 
the  lifetime  of  his  father  (the  testator's 
son-in-law),    and    thereupon    the    eldest 
daughter  of  the  testator's  daughter  became 
entitled  in  the  said  estates,  under  the  ap- 
pmntment  contained  in  the  will,  to  an  es- 
tate tail  male  in  remainder  expectant  on 
the  termination  of  the  preceding  estates  (of 
which  the  life  estate  of^her  father  was  one) 
then  subsisting.  By  a  settlement  made  upon 
the  marriage  of  the  eldest  daughter,  and 
by  a  recovery,  she,  her  father,  her  hus- 
band, and  the  other  parties  then  interested 
in  the  estates,  concurred  in  declaring  new 
uses  thereof,  whereby  they  were  limited  to 
such  uses  as  the  father,  together  with  a 
previous  tenant  for  life,  and  the  daughter 
and  her  husband,  should  jointly  appoint, 
and  subject  thereto,  and  to  the  connrma- 
tion  of  life  estates  and  certain  existing 
powers  and  terms  of  years,  created  by  the 
anterior  settlements,  so  far  as  they  were 
subsisting,  to  the  use  of  trustees  for  a  term 
of  ninety -nine  years,  upon  trust  to  pay  the 
rents  and  profits  to  the  said  eldest  daughter, 
for  her  separate  use,  and  subject  thereto, 
to  the  use  of  the  husband  and  his  assii^s, 
with  remainders  over.  The  eldest  daughter 
died  in  the  lifetime  of  her  father,   and 
therefore  during  the  continuance  of  his 
life  estate,  and  without  having  herself  come 
into  possession  of  the  settled  estates,  or 
become  entitled  to  receive  the  rents  and 
profits  thereof : — Held,  that,  upon  the  death 
of  the  father,  the  husband  of  the  eldest 
daughter,  as  her  personal  representative, 
became  entitled  to  an  equal  share  of  the 
residiuiry  personal  estate  of  the  testator,  as 
one  of  the  children  of  his  daughter,  not- 
withstanding he  (the  husband  of  the  eldest 
daughter)  l^came  also,  under  the  recovery 
and  marriage  settlement,  entitled  in  pos- 
session to  a  life  interest  in  the  said  settled 
estates.     Wyndham  v.  Fane,  xi.  287 

AVTTNESS. 
See  Appendix,  vol.  x,  pp.  xxxii,  Ixxn — 
Commission  —  De   bene   Esse — De- 
fendant —  Evidence  —  iNSPEcnoN — 

Legacy  — Venue  — Voluntary  As- 
signment. 

1.  A  witness,  called  by  the  plaintiff,  and 
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cross-examined  by  the  defendant,  before 
the  hearing,  on  a  point  not  then  in  issue 
in  the  cause,  allowea  to  be  examined  again 
by  the  defenda'nt  on  the  same  issue,  when 
raised  before  the  Master  under  the  decree. 
Whitahr  v.  Wright,  ii.  321 

2.  The  plaintift'  in  a  creditors^  suit  called 
a  witness  to  prove  the  execution  of  a  bond 
upon  which  his  debt  was  founded.  The 
defendant,  the  executor,  cross-examined 
the  witness  as  to  the  consideration.  On 
the  proving  of  the  debts  before  the  Master, 
the  defendant  insisted  that  the  bond  was 
usurious,  and  obtained  leave  to  examine 
the  witness  again  upon  interrogatories  to 
be  settled  by  the  Master.  On  a  motion 
by  the  plaintiif :— //e^,  that  the  plaintiff 
was  entitled  to  cross-examine  the  witness ; 
hat  the  application  by  the  plaintiff  fos 
eave  to  cross-examine  the  witness  was 
proper ;  that  the  cross-interrogatories  to 
be  exhibited  by  the  plaintiff  need  not  be 
settled  by  the  Master.     S,  C,  iv.  412 

3.  Witnesses  examined  for  the  defend- 
ant, on  an  inquiry  as  to  the  vdiue  of  an 
estate  in  fee  simple,  in  answer  to  interro- 
gatories deposed,  that,  subject  to  a  certain 
lease  in  which  it  was  comprised,  the  value 
was  so  much.  By  their  affidavits  subse* 
quently  they  stated,  that  they  meant  to 
refer  to  the  lease  as  beneficial  to  the  owner 
of  the  fee  simple,  and  not  as  a  burden^ 
which  the  examination,  as  taken  down, 
would  imply.  On  the  motion  of  the  de- 
fendant, the  witnesses  were  allowed  to  be 
re-examined  on  that  point,  notwithstanding 
the  defendant  was  himself  the  lessee  of  the 
estate,  and  had  by  his  state  of  facts  alleged, 
that  the  lease  contained  covenants  which 
were  burdensome  on  the  owner  of  the  fee 
simple.    Cass  v.  Cass,  iv.  278 

4.  On  a  motion,  before  publication,  to  re- 
examine a  witness  upon  interrogatories 
which  he  has  reiiised  to  answer,  and  that 
he  may  be  ordered  to  produce  a  document 
which  he  has  refused  to  produce,  the  wit- 
ness only,  and  not  the  parties  in  the  cause, 
are  to  be  served  with  notice  of  the  motion ; 
and  the  rule  is  the  same  where  the  motion 
is  made  alter  publication,  unless  the  case 
comes  within  the  grounds  upon  which  the 
Court  guards  against  the  re-examination  of 
witnesses.     Tippins  v.  Coates,  vi  16 

5.  It  is  not  an  objection  to  such  a  motion 
that  there  was  an  irregularity  in  the  sub- 
poena duces  tecum,  or  that  the  required 
document  was  vaguely  described  in  the 
subpoena,  if  the  witness  has  appeared  and 
submitted  to  be  examined,  and  ^owed  by 
his  answer  that  he  identified  the  document 
inquired  after  with  the  document  in  his 
possession.  Ih, 

6.  A  subpoena  duces  tecum  is  a  requisi- 
tion to  a  witness  to  produce  a  document ; 
and  an  interrogatory  re<}uiring  a  witness  to 
set  forth  a  document  in  the  words,  is  in 
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effect  equivalent  to  a  requisition  to  produce 
it.  lb. 

7.  The  duty  of  a  witness  to  produce  a 
document  called  for  by  the  subpccna  duces 
tecum,  or  inquired  alter  by  an  interroga- 
torj',  is  the  same  whether  the  document  is 
called  for  in  order  to  be  proved  by  himself 
or  by  another  witness.  Ih, 

8.  A  witness  cannot  object  to  answer  a 
question  because  it  relates  to  private  mat- 
ters, or  because  it  is  immaterial,  unless  the 
answer  may  be  ^vithheld  on  some  ground 
of  privilege.  lb. 

9.  Under  the  statute  "for  improving 
the  law  of  evidence"  (6  &  7  Vict.  c.  85), 
one  defendant  in  a  suit  in  equity  is  a  com- 
petent witness  in  the  same  cause  on  behalf 
of  another  defendant ;  and  it  is  not  a  just 
exception  to  his  evidence,  that  the  title  of 
the  plaintiff  to  sustain  the  suit  against  both 
defendants  depends  upon  the  same  issue ; 
that  fact  can  only  be  considered  as  affecting 
or  tending  to  affect  the  credit  of  such  de- 
fendant as  a  witness.      Wood  v.  liowcliffe, 

vi.  183 

10.  The  solicitor  of  the  plaintiffs  in  the 
cause  was  served  with  a  subpoena  to  attend 
and  be  examined  before  commissioners  as 
a  witness  for  the  defendants,  and  he  there- 
u[)on  attended  and  delivered  to  the  com- 
missioners a  written  refusal  to  be  examined, 
on  the  ground  of  his  being  professionally 
employed  by  the  plaintiffs : — Held,  that 
such  document  was  not  properly  returned 
by  the  commissioners,  and  ought  not  to 
have  been  set  down  as  a  demurrer.  Wis- 
den  v.  Wisdeu,  vi.  549 

11.  That  a  witness  who  has  attended  to 
be  examined,  in  pursuance  of  a  subpoena, 
cannot  then  refuse  to  be  examined,  on  the 
gpround  of  irregularity  in  the  service  of  the 
subpoena.  //>. 

12.  That  it  is  not  necessary  to  serve  the 
other  parties  in  the  cause  with  a  notice  of 
motion  that  a  witness  be  ordered  to  attend 
aiid  be  examined,  though  the  reason  as- 
signed by  the  witness  for  his  refusal  to  be 
examined  was,  that  he  was  professionally 
concerned  as  solicitor  for  such  other  par- 
ties. ///. 

13.  A  witness,  who  had  attended  before 
the  Examiner,  but  had  refused  to  be  exa- 
mined unless  he  were  paid  the  expenses  of 
some  former  attendances,  ordered,  upon 
motion,  to  attend  and  be  examined,  anci  to 
pay  the  costs  of  the  motion.  Gaunt  v. 
Johnson,  '  vi.  551 


14.  Afler  an  issue  had  been  directed 
(upon  exceptions  to  the  Master's  report  of 
debts  in  a  creditors'  suit)  to  try  the  con- 
sideration of  a  bond,  the  Court  refused 
the  JVPtion  of  the  plaintiff,  the  obligee  in 
the  bond,  that  he  might  be  ordered  to  be 
examined  and  cross-examined  by  the  re- 
spective parties,  on  the  trial  of  the  issue. 
Hepworth  v.  Heslop,  vi.  622 

15.  Quanre,  whether,  generally,  arty  of 
the  parties,  not  being  a  merely  formal 
party,  can  be  examined  as  a  witness  on  the 
trial  of  an  issue  directed  at  the  hearing  of 
the  cause.  lb. 

16.  Qucpre,  whether  the  Court  will,  after 
an  issue  has  been  directed,  order  a  party 

.  to  be  examined  as  a  witness  on  the  trial  of 
the  issue,  without  rehearing  the  matter  in 
which  the  order  directing  the  issue  was 
made.  Ih, 

17.  The  Court  will  not  make  an  order 
permitting  a  plaintiff  in  an  original  biZ/, 
who  has  subsequently  become  bankrupt  or 
insolvent,  to  be  examined  as  a  witness  in 
the  cause  for  the  assignees  of  his  estate, 
who  are  prosecuting  his  suit  by  supple- 
mental bill.    Fisher  v.  Fisher,  vi.  628 

WRIT. 

The  subpoena  to  appear  and  answer  is  a 
writ  to  which  the  20th  Order  of  the  26th 
of  October,  1842,  applies,  although  it  is  not 
sealed  in  the  Clerk  of  Records  and  Writs 
Office.     Pricey.  Webb,  ii.  515 

WRIT  OF  ASSISTANCE. 

A  party  is  entitled  to  a  writ  o/assi^tana, 
under  the  13th  Order  of  August,  1841,  to 
enforce  obedience  to  a  decree,  although 
the  memorandum,  in  the  form  prescribed 
by  the  12th  Order  of  August,  1841,  in- 
dorsed upon  the  copy  of  the  decree  served, 
intimated  tliat  the  party  neglecting  to  obey 
it  would  be  liable  to  process  by  attachmtnty 
serjeant-at-arms,  or  sequestration.  Bowtr 
V.  Cooper,  ii.  412 

WRITING. 

Sec  Statutes,  Constructiox  of,  7  WxM  4 
ij'  1  Vict.  c.  ^2Q. 

YEARS  WA(iES. 

A  legacy  of  a  '*  year's  wages"  cannot 
properly  be  construed  to  mean  the  aggre- 
gate of  the  weekly  wages  of  a  servant  for 
hfty-two   weeks.       Blachcell  v.   Ptmtaufy 

ix.  554 
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